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ADVERTISEMENT 

TO  THE  EIGHTH  EDITION. 


Since  the  last  edition  was  published  there  have 
not  been  many  decisions  of  great  general  im- 
portance in  this  department  of  the  law,  but  the 
Legislature  has  thought  fit,  by  the  Trade  Disputes 
Act,  1906,  to  confer  extraordinary  immunities  on 
combinations  both  of  employers  and  of  workmen, 
and  to  some  extent  on  persons  acting  in  their 
interests.  Legal  science  has  evidently  nothing 
to  do  with  this  violent  empirical  operation  on  the 
body  politic,  and  we  can  only  look  to  jurisdictions 
beyond  seas  for  the  further  judicial  consideration 
of  the  problems  which  our  Courts  were  en- 
deavouring (it  is  submitted,  not  without  a  reason- 
able measure  of  success)  to  work  out  on  principles 
of  legal  justice. 

The  Court  of  Appeal  has  decided  that,  when 
the  defence   of  fair  comment  is  set  up  in  an 


VI         ADVERTISEMENT  TO  THE  EIGHTH  EDITION. 

action  for  libel,  evidence  of  hostile  motive  on  the 
defendant's  part  is  admissible.  As  the  Court  did 
not  interfere  with  the  long-standing  rule  in 
Campbell  v.  Spottiswoode^  that  good  intentions  will 
not  excuse  comment  which  the  jury  finds  not 
to  be  fair,  the  defendant  seems  now  to  have  the 
burden  of  privilege  without  the  benefit. 

Decisions  are  noted  down  to  those  reported  in 
November,  1907. 

The   Index  has   again  been  revised  by  Mr. 
Edward  Potton. 

F.  P. 

Iinooln's  Imr, 

Cras  Animarumy  1907. 
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THE  LAW  OF  TORTS. 


Book   I.— GENEBAIi    PABT. 

-^ — 

CHAPTER  I. 

THE  NATQEE  OF  TORT  IN  GENERAL. 


The  law  of  Torts  (a),   or  civil  wrongs,  is  a  ooUeotive  Of  tort  in 
name  for  the  rules  governing  many  species  of  liability  S^ty^not 
which,  although  their  subject-matter  is  wide  and  varied,  J^^fuJ^' 
have  certain  broad  features  in  common,  are  enforced  by  ^eLrm, 
the  same  kind  of  legal  process,  and  are  subject  to  similar 
exceptions.     All  members  of  a  civilized  commonwealth 
are  under   a  general   duty  towards  their  neighbours  to 
do  them  no  hurt  without  lawful  cause  or  excuse.      The 
precise  extent  of   the   duty,  as  well  as  the  nature  and 
extent  of  the  recognised  exceptions,  varies  according  to 
the  nature   of  the   case.     But  this  does  not  affect  the 
generality  of  the  principle,  any  more   than  the  infinite 
variety  of  matters  about  which  contracts  may  be  made, 
and  the  considerable  though   finite  number  of  different 
known  kinds  of   contracts,  with  special  rules  as  to  the 
effect  and  fulfilment   of  each  of  them,  affect  the  truth 
of  the    general  proposition  that  we  must  perform   our 
contracts.     In  fact  the  principle  was  enunciated  long  ago 

(a)  It  18  a  mere  accident  that /or^,      language.      In    Spenser^s   Faerie 
as  a  synonym  for  itrong^  has  not       Queene  it  is  freely  used, 
become  part  of  our  current  literary 
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by  TTlpian  in  his  familiar  statement  of  the  command- 
ments of  the  law,  preserved  in  the  introductory  chapter 
of  Justinian's  Institutes:  ^^luris  praecepta  sunt  haeo: 
honeste  vivere,  alterum  non  laedere,  suum  cuique  tribuere.'^ 
Without  endeavouring  to  force  on  Ulpian  or  his  Stoic 
masters  a  more  exact  meaning  than  they  had,  we  may  find 
in  his  words  a  broad  summary  of  a  lawful  man's  duties 
which  is  founded  on  the  permanent  elements  in  human 
affairs,  and  is  therefore  still  true  and  useful.  Honente 
vivere  is  to  lead  a  life  free  from  crime  and  scandal.  Suum 
cuique  tribuere  is,  literally,  to  give  every  man  his  due ; 
that  is,  in  fact,  not  to  encroach  or  make  unfounded  claims 
on  what  belongs  to  others,  and  to  perform  whatever  one 
has  legally  bound  oneself  to  perform.  Alterum  non 
laedere  is  to  forbear  from  inflicting  unlawful  harm  in 
general.  As  the  English  Church  catechism  has  adapted 
TJlpian's  words,  it  belongs  to  my  duty  towards  my 
neighbour  "  To  hurt  nobody  by  word  nor  deed :  To  be 
true  and  just  in  all  my  dealing  "  (&).  But  neither  the 
Latin  nor  the  English  phrase  is  clear  enough  to  bring  out 
the  real  fundamental  distinctions  implied  in  the  fact  that 
we  recognise  Torts  as  forming  an  individual  branch  of  the 
law.     We  must  briefly  specify  these. 

The  duty  The  duty,  whatever  else  it  may  be,  is  a  duty  towards 
anS^fixed  ^^^  neighbour.  Breach  of  it  will  entitle  some  one  to 
bykw:  bring  an  action  for  redress.  An  offence  punishable  by 
tionfrom  tho  State  may  not  create  any  such  private  right.  If  it 
and  does  not,  it  is  no  civil  wrong ;   and  this  is  in  fact  the  case 

reStione  '^^  some  of  the  gravest  public  offences.  Also  in  cases 
of  tort  the  duty  that  has  been  violated  is  general.  It  ia 
owed  either  to  aU  our  fellow-subjects,  or  to  some  consider- 

(b)  Goodrich,  Bishop  of  Ely,  by      was  a  learned  civilian,  and  no  other 
whom  thia  was  probably  framed,      origin  has  been  suggested. 
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able  olass  of  them,  and  it  is  fixed  by  the  law  and  the  law 
alone.  Here  Ues  the  difference  between  civil  wrongs, 
properly  so  called,  and  breaches  of  contract.  It  is  not 
right  to  break  one's  contract,  though  in  cases  of  honest 
error  due  to  the  parties'  intentions  not  being  clearly 
expressed  or  otherwise,  or  of  innocent  disability  pre- 
venting performance,  there  may  be  legal  liability  without 
any  moral  blame.  But  breach  of  contract,  wilful  or  not, 
is  the  breach  of  duties  which  the  parties  have  fixed  for 
themselves.  Duties  under  a  contract  may  have  to  be 
interpreted  or  supplemented  by  artificial  rules  of  law, 
but  they  cannot  be  superseded  while  there  is  any  con- 
tract in  being.  The  duties  broken  by  the  commission 
of  civil  wrongs  are  fixed  by  law,  and  independent  of 
the  will  of  the  parties ;  and  this  is  so  even  where  they 
arise  out  of  circumstances  in  which  the  responsible 
party's  own  act  has  placed  him  {c).  Again,  these 
general  duties  are  difPerent  in  other  important  respects 
from  those  which  arise  out  of  the  domestic  relations, 
although  they  agree  with  them  in  not  depending  on  the 
will  of  the  parties.  For  the  mutual  duties  of  husband 
and  wife,  parents  and  children,  and  the  like,  are  strictly 
personal,  and  moreover  only  part  of  them  can  be  or  is 
dealt  with  at  all  by  positive  rules  of  law.  Down  to 
modem  times  they  were  regarded  in  this  country  as 
not  belonging  to  the  ordinary  jurisdiction  of  temporal 
courts;  marital  and  parental  p,uthority  were  incidentally 
recognised,  but  matrimony  and  matrimonial  causes  were 
"  spiritual  matters." 

"We  shall  not  find  laid  down  in  our  authorities  any  History 
such  broad  principles  as  are  above  indicated;  nor  is  there  of  English 

olassiiica- 
{e)  The  class  of  cases  in  which  the      here.    It  is  coneidered  in  the  last  ^on. 
substance  of  the  duty  arises  out  of       chapter  of  this  book. 
ocmtraGt  is  too  peculiar  to  detain  us 
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anything  snrprising  in  this.  The  ancient  oommCn  law 
knew  nothing  of  large  classifications  founded  on  the  sub- 
stantive nature  of  what  was  in  issup-  There  were  forms 
of  action  with  their  appropriate  writs  and  process,  and 
authorities  and  traditions  whence  it  was  known,  or  in 
theory  was  capable  of  being  known,  whether  any  given 
set  of  facts  would  fit  into  any  and  which  of  these  forms. 
In  early  times  it  was  the  existence  of  a  remedy  in  the 
King's  Court,  not  the  failure  to  provide  a  remedy  for  an 
apparent  wrong,  that  was  exceptional.  No  doubt  the 
forms  of  action  fell,  in  a  manner,  into  natural  classes  or 
groups.  But  no  attempt  was  made  to  discover  or  apply 
any  general  principle  of  arrangement.  In  modem  times, 
that  is  to  say,  since  the  Restoration,  we  find  a  certain 
rough  classification  tending  to  prevail  (rf).  It  is  assumed, 
rather  than  distinctly  asserted  or  established,  that  actions 
maintainable  in  a  court  of  common  law  must  be  either 
actions  of  contract  or  actions  of  tort.  This  division  is 
exclusive  of  the  real  actions  for  the  recovery  of  land, 
already  becoming  obsolete  in  the  seventeenth  century, 
and  finally  abolished  by  the  Common  Law  Procedure 
Act,  with  which  we  need  not  concern  ourselves :  in 
the  old  technical  terms,  it  is,  or  was,  a  division  of 
personal  actions  only.  Thus  torts  are  distinguished 
from  one  important  class  of  causes  of  action;  and  the 
distinction  is  practical  and  reasonable,  for  the  increased 
importance  of  contract  in  modem  times  has  made  it 
possible  to  set  questions  arising  out  of  contracts  against 
those  not  arising  out  of  contracts  with  a  fair  appearance 
of  equality.  Torts,  on  the  other  hand,  are  distinguished 
in  the  modem  law  from  criminal  offences.  In  the 
medieBval    period    the    procedure    whereby  redress    was 

{d)  Appendix  A. 
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obtained  for  many  of  the  injuries  now  classified  as 
torts  bore  plain  traces  of  a  criminal  or  quasi-criminal 
character,  the  defendant  against  whom  judgment  passed 
being  liable  not  only  to  compensate  the  plaintiff,  but  to 
pay  a  fine  to  the  king.  Public  and  private  law  were, 
in  truth,  but  imperfectly  distinguished.  In  the  modem 
law,  however,  it  is  settled  that  a  tort,  as  such,  is  not 
a  criminal  offence.  There  are  various  acts  which  may 
give  rise  to  a  civil  action  of  tort  and  to  a  criminal 
prosecution,  or  to  the  one  or  the  other  at  the  injured 
party^s  option ;  but  the  civil  suit  and  the  criminal 
prosecution  belong  to  different  jurisdictions,  and  are 
guided  by  diEEerent  rules  of  procedure.  Torts  belong  to 
the  subject-matter  of  Common  Pleas  as  distinguished 
from  Pleas  of  the  Crown.  Again,  the  term  and  its  usage 
are  derived  wholly  from  the  Superior  Courts  of  West- 
minster as  they  existed  before  the  Judicature  Acts. 
Therefore  the  law  of  Torts  is  necessarily  confined  by  the 
limits  within  which  those  courts  exercised  their  juris- 
diction. Divers  and  weighty  affairs  of  mankind  have 
been  dealt  with  by  other  courts  in  their  own  fashion  of 
procedure  and  with  their  own  terminology.  These  lie 
wholly  outside  the  common  law  forms  of  action  and  all 
classifications  founded  upon  them.  According  to  the 
common  imderstanding  of  words,  breach  of  trust  is  a 
wrong,  adultery  is  a  wrong,  refusal  to  pay  a  just  com- 
pensation for  saving  a  vessel  in  distress  is  a  wrong.  An 
order  may  be  made  compelling  restitution  from  the 
defaulting  trustee ;  a  decree  of  judicial  separation  may 
be  pronounced  against  the  unfaithful  wife  or  husband  ; 
and  payment  of  reasonable  salvage  may  be  enforced 
against  the  ship-owner.  But  that  which  is  remedied 
in  each  case  is  not  a  tort.  The  administration  of  trusts 
belongs  to  the  law  formerly  peculiar  to  the  Chancellor's 
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Court ;  tiie  settlement  of  matrimonial  causes  between 
husband  and  wife  to  the  law  formerly  peculiar  to  the 
King's  Ecclesiastical  Courts;  and  the  adjustment  of 
salvage  clsdms  to  the  law  formerly  peculiar  to  the 
Admiral's  Court.  These  things  being  unknown  to  the 
old  common  law,  there  could  be  no  question  of  tort  in  the 
technical  sense. 

It  is  to  be  observed,  however,  that  in  every  such  case 
there  is  a  real  distinction  from  the  torts  known  to  the 
Common  Law.  The  law  of  trusts  is  concerned  with  duties 
created  by  the  will  of  the  parties,  and  the  law  of  husband 
and  wife,  as  we  have  said,  with  a  strictly  personal  relation. 
The  law  of  salvage  belongs  by  its  character  to  the  depart- 
ment of  what  is  now  called  quasi-contract,  where  duties 
analogous  to  those  of  a  promisor  are  imposed,  for  reasons 
of  convenience  and  equity,  on  a  person  who  has  not  made 
any  promise. 

Tho  The  general  principle  that  one  must  not  do  unlawful 

torts  in  harm  to  one's  neighbour  will  of  course  not  tell  us  in 
English  (jetaii  whai  harm  is  unlawful.  It  may  now  be  useful, 
accordingly,  to  examine  what  are  the  leading  heads  of 
the  English  law  of  torts  as  commonly  received.  The 
civil  wrongs  for  which  remedies  are  provided  by  the 
common  law  of  England,  or  by  statutes  creating  new 
rights  of  action  under  the  same  jurisdiction,  are  capable 
of  a  threefold  division  according  to  their  scope  and 
effects.  There  are  wrongs  affecting  a  man  in  the  safety 
and  freedom  of  his  own  person,  in  honour  and  reputa- 
tion (which,  as  men  esteem  of  things  near  and  dear  to 
them,  come  next  after  the  person,  if  after  it  at  all),  or  in 
his  estate,  condition,  and  convenience  of  life  generally: 
the  word  estate  being  here  understood  in  its  widest 
sense,  as  when  we  speak  of  those  who  are  ^'afflicted  or 
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distressed  in  mind,  body,  or  estate."  There  are  other 
wrongs  which  affeot  specific  rights  of  possession  and 
property,  or  rights  in  the  nature  of  property.  There 
are  yet  others  which  may  affect,  as  the  case  happens, 
person  or  property,  either  or  both.  We  may  exhibit 
this  division  by  arranging  the  familiar  and  typical 
species  of  torts  in  groups,  saying  nothing  for  the 
present  as  to  the  various  possible  grounds  of  jtistifica- 
tion  or  excuse. 

Group  A. 

Personal  Wrongs.  Personal 

wrongs. 

1.  "Wrongs  affecting  safety  and  freedom  of  the  person : 

Assault,  battery,  false  imprisonment. 

2.  "Wrongs  affecting  personal  relations  in  the  family : 

Seduction,  enticing  away  of  servants. 

3.  Wrongs  affecting  reputation : 

Slander  and  libel. 

4.  Wrongs  affecting  estate  generally : 

Deceit,  slander  of  title,  fraudulent  competition 
by  colourable  imitation,  &c. 

Malicious  prosecution. 

Extortion  or  injury  by  intimidation  of  third 
persons,  procurement  of  wrongful  acts,  con- 
spiracy, &c. 

Group  B. 
Wrongs  to  Possession  and  Property.  Wrongs  to 

1.  Trespass:  (a)  to  land.  ^'^''*^- 

(b)  to  goods. 
Conversion  and  unnamed  wrongs  ejusdem  generis. 
Disturbance  of  easements,  &c. 

2.  Interference  virith  rights  analogous  to  property,  such 

as  private  franchises,  patents,  copyrights,  trade- 
marks. 
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Group  0. 


Wrongs  Wrongs  to  Person  J  Estate^  and  Property  gefierallt/, 

affecting 

person  and        J^  Nuisanoo. 

property. 

2.  Negligenoe. 

3.  Breach  of  absolute  duties  specially  attached  to  the 

occupation  of  fixed  property,  to  the  ownership 
and  custody  of  dangerous  things,  and  to  the 
exercise  of  certain  public  callings.  This  kind 
of  liability  results,  as  will  be  seen  hereafter^ 
partly  from  ancient  rules  of  the  common  law 
of  which  the  origin  is  still  doubtful,  partly  from 
the  modem  development  of  the  law  of  negligence. 

The  general  rule  of  law  that  a  master  is  answerable 
for  the  acts  and  defaults  of  his  servants  in  the  course 
of  their  employment  operates  to  extend  liability  under 
all  these  heads  in  various  degrees.  Group  C.  would  be 
insignificant  without  it. 

All  the  acts  and  omissions  here  specified  are  un- 
doubtedly torts,  or  wrongs  in  the  technical  sense  of 
English  law.  They  are  the  subject  of  legal  redress^ 
and  under  our  old  judicial  system  the  primary  means 
of  redress  would  be  an  action  brought  in  a  common 
law  court,  and  governed  by  the  rules  of  common  law 
pleading  (e). 

Character       The  groups  above  shown  have  been  formed  simply  with 

ful  acts,      reference  to  the  effects  of  the  wrongful  act  or  omission. 

^e's^ral  ^^*  ^^^7  ^PP^a^j  01^  further  examination,  to  have  certain 
classes. 

{e)  In  some  cases  the  reallj  effeo-  it  was  often  necessary  to  establish 

tiial  remedies  were  administered  bj  in  an  action  at  law  before  the  Court 

the  Court  of  Chancery,  but  only  as  of  Chancery  would  interfere 
auxiliary  to  the  legal  right,  which 
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distinctive  characters  with  reference  to  the  nature  of  the 
act  or  omission  itself.  In  Group  A.,  generally  speaking,  wilful 
the  wrong  is  wilful  or  wanton.  Either  the  act  is  intended  ''^"°^*- 
to  do  harm,  or,  being  an  act  evidently  likely  to  cause 
harm,  it  is  done  with  reckless  indifference  to  what  may 
hefall  by  reason  of  it.  Either  there  is  deliberate  injury, 
or  there  is  something  like  the  self-seeking  indulgence  of 
passion,  in  contempt  of  other  men's  rights  and  dignity, 
which  the  Gfreeks  called  v^pif.  Thus  the  legal  wrongs 
are  such  as  to  be  also  the  object  of  strong  moral  con- 
demnation. It  is  needless  to  show  by  instances  that 
violence,  evil- speaking,  and  deceit,  have  been  denounced, 
apart  from  any  secular  legal  prohibition,  by  righteous 
men  in  all  ages.  If  any  one  desires  to  be  satisfied  of 
this,  he  may  open  Homer  or  the  Psalter  at  random. 
What  is  more,  we  have  here  to  do  with  acts  of  the  soit 
that  are  next  door  to  crimes.  Many  of  them,  in  fact, 
are  criminal  offences  as  well  as  civil  wrongs.  It  is  a 
common  border-land  of  criminal  and  civil,  public  and 
private  law. 

In  Grroup  B.  this  element  is  at  first  sight  absent,  or  at  Wrongs 
any  rate  indifferent.     Whatever  may  or  might  be  the  reutij  un- 
case in  other   legal    systems,   the    intention    to  violate  ^ithmoral 
another's    rights,   or   even   the    knowledge  that   one  is  ^i*™^- 
violating    them,   is    not    in    English    law   necessary  to 
constitute  the  wrong  of  trespass  as  regards  either  land 
or  goods,  or  of  conversion  as  regards  goods.      On  the 
contrary,  an  action  of  trespass — or  of  ejectment,  which 
is  a  special  form  of  trespass — has  for  centuries  been  a 
common  and  convenient  method  of  trying  an  honestly 
disputed  claim  of  right.     Again,  it  matters  not  whether 
actual  harm  is  done.     "  By  the  laws  of  England,  every 
invasion  of  private  property,  be  it  ever  so  minute,  is  a 
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trespass.  No  man  can  set  his  foot  upon  my  ground 
without  my  licenoe,  but  he  is  liable  to  an  action,  though 
the  damage  be  nothing;  which  is  proved  by  every 
declaration  in  trespsiss,  where  the  defendant  is  called 
upon  to  answer  for  bruising  the  grass  and  even  treading 
upon  the  soil^*(/).  Nor  is  this  all;  for  dealing  with 
another  man's  goods  without  lawful  authority,  but  under 
the  honest  and  even  reasonable  belief  that  the  dealing 
is  lawful,  may  be  an  actionable  wrong  notwithstanding 
the  innocence  of  the  mistake  (g).  Still  less  will  good 
intentions  afford  an  excuse.  I  find  a  watch  lying  in  the 
road ;  intending  to  do  the  owner  a  good  turn,  I  take  it 
to  a  watchmaker,  who  to  the  best  of  my  knowledge  is 
competent,  and  leave  it  with  him  to  be  cleaned.  The 
task  is  beyond  him,  or  an  incompetent  hand  is  employed 
on  it,  and  the  watch  is  spoilt  in  the  attempt  to  restore  it. 
Without  question  the  owner  may  hold  me  liable.  In  one 
word,  the  duty  which  the  law  of  England  enforces  is  an 
absolute  duty  not  to  meddle  without  lawful  authority 
with  land  or  goods  that  belong  to  others.  And  the 
same  principle  applies  to  rights  which,  though  not  exactly 
property,  axe  analogous  to  it.  There  are  exceptions, 
but  the  burden  of  proof  lies  on  those  who  claim  their 
benefit.  The  law,  therefore,  is  stricter,  on  the  face  of 
things,  than  morality.  There  may,  in  particular  cir- 
cumstances, be  doubt  what  is  mine  and  what  is  my 
neighbour's;  but  the  law  expects  me  at  my  peril  to 
know  what  is  not  mine  in  every  case.  To  some  extent 
this  must  obviously  be  so,  lest  wrong-doers  should  go 
scot-free  under  cover  of  pretended  ignorance.  It  may 
seem  unreasonable,  at  first  sight,  to  expect  a  man  to 
know  at  his  peril  what  things  are  his  neighbour's ;  but 

(/)  Tot  Cut,  HtUicky.  Cdrrinptofi,  (ff)  See  IToUiHa  v.  Fotcltr,  L.  R. 

19  St.  Tr.  1066.  7  H.  L.  757,  44  L.  J.  Q.  B.  169. 
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it  is  not  evidently  unreasonable  to  expect  him  to  know 
what  is  his  own,  and  this  is  only  the  statement  of  the 
same  rule  from  the  other  side.  The  prominence  of  the 
rule  in  the  Common  Law,  and  in  this  department  of  it 
more  than  another,  depends  on  historical  causes  to  be 
mentioned  presently. 

In  Group  C.  the  acts  or  omissions  complained  of  Wrongs  of 
have  a  kind  of  intermediate  character.  They  are  not  aTnce  and 
as  a  rule  wilfully  or  wantonly  harmful ;  but  neither  omission. 
are  they  morally  indifferent,  save  in  a  few  extreme 
cases  under  the  third  head.  The  party  has  for  his 
own  purposes  done  acts,  or  brought  about  a  state  of 
things,  or  brought  other  people  into  a  situation,  or 
taken  on  himself  the  conduct  of  an  operation,  which  a 
prudent  man  in  his  place  would  know  to  be  attended 
with  certain  risks.  A  man  who  fails  to  take  order, 
in  things  within  his  control,  against  risk  to  others 
which  he  actually  foresees,  or  which  a  man  of  common 
sense  and  competence  would  in  his  place  foresee,  will 
scarcely  be  held  blameless  by  the  moral  judgment  of  his 
fellows.  Legal  liability  for  negligence  and  similar  wrongs 
corresponds  approximately  to  the  moral  censure  on  this 
kind  of  default.  The  commission  of  something  in  itself 
forbidden  by  the  law,  or  the  omission  of  a  positive  and 
specific  legal  duty  though  without  any  intention  to  cause 
harm,  can  be  and  is,  at  best,  not  more  favourably  con- 
sidered than  imprudence  if  harm  happens  to  come  of  it ; 
and.  here  too  morality  will  not  dissent.  In  some  con- 
ditions, indeed,  and  for  special  reasons  which  must  bo 
considered  later,  the  legal  duty  goes  beyond  the  moral 
one.  There  are  cases  of  this  class  in  which  liability 
cannot  be  avoided,  even  by  proof  that  the  utmost 
diligence  in  the  way  of  precaution  has  in  fact  been  used, 
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and  yet  the  party  liable  has  done  nothing  which  the  law 
condemns  (A). 

Except  in  these  oases,  the  liability  springs  from  some 
shortcoming  in  the  cai*e  and  caution  to  which,  taking 
human  affairs  according  to  the  common  knowledge  and 
experience  of  mankind,  we  deem  ourselves  entitled  at  the 
hands  of  our  fellow-men.  There  is  a  point,  though  not 
an  easily  defined  one,  where  such  shortcoming  gives  rise 
even  to  criminal  liability,  as  in  the  case  of  manslaughter 
by  negligence. 

Relation         W©   have,  then,  three  main  divisions  of  the  law  of 
^torto^to  ^^^^^-     ^^  ^^®  ^^  them,  which  may  be  said  to  have  a 
moral         quasi- criminal  character,  there  is  a  very  strong   ethical 
element.     In  another  no  such  element  is  apparent.     In 
the  third  such  an  element  is  present,  though  less  mani- 
festly so. 

The  apparent  absence  of  intelUgible  relation  to  moral 
conceptions  in  the  second  group  may  well  seem  at  first 
sight  to  stand  in  the  way  of  ascribing  rational  unity  to 
our  law  of  torts  as  a  whole. 

A  right -of  property  is  interfered  with  "at  the  peril 
of  the  person  interfering  with  it,  and  whether  his 
interference  be  for  his  own  use  or  that  of  anybody 
else"(0. 

And  whether  the  interference  be  wilful,  or  reckless,  or 
innocent  but  imprudent,  or  innocent  without  imprudence, 
the  legal  consequences  and  the  form  of  the  remedy  are  for 
English  justice  the  same.  This  may  appear  inelegant  if 
not  unjust. 

[h)  How  far  such  a  doctrine  can  House    of     Lords :      Jii/lands    v. 

be  theoretically  or  historically  justi-  Fletcher  (1868),  L.  R.  3  H.  L.  330, 

fied  is  not  an  open  question  for  37  L.  J.  Ex.  161. 
Euglish  courts  of  justice,  for  it  has  (i)  Lord  O'Hagan,  L.  B.  7  H.  L. 

been    explicitly    affirmed  by   the  at  page  799. 
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The  truth  is  that  we  have  here  one  of  the  historical  Early 
curiosities  of  English  law.     Formerly  there  was  a  clear  of  forms  of 
distinction  in  the  forms  of  procedure  (the  only  evidence  ®^*^°^- 
we  have  for  much  of  the  older  theory  of  the  law)  between 
the  simple  assertion  or  vindication  of  title  and  claims 
for  redress  against  specific  injuries.      It    is    true  that 
the  same  facts  would  often,  at  the  choice  of  the  party 
wronged,  afford  ground  for  one  or  the  other  kind  of  claim, 
and  the  choice  would  be  made  for  reasons  of  practical 
convenience,  apart  from  any  scientific   or  moral  ideas. 
But  the  distinction  was  in  itself  none  the  less  marked. 
For  assertion  of  title  to  land  there  wa.s  the  writ  of  right ;  writs  of 
and  the  writ  of  debt,  with  its  somewhat  later  variety,  the  "^^  ^^^ 
writ  of  detinue,  asserted  a  plaintiff's  title  to  money  or  tw^spoM: 

^  ^  ^      /  restitution 

goods  in  a  closely  corresponding  form  (A*).  Injuries  to  orpimish- 
person  or  property,  on  the  other  hand,  were  matter  for 
the  writ  of  trespass  and  certain  other  analogous  writs, 
and  (from  the  thirteenth  century  onwards)  the  later  and 
more  comprehensive  writ  of  trespass  on  the  case  (/).  In  the 
former  kind  of  process,  restitution  is  the  object  sought ; 
in  the  latter,  some  redress  or  compensation  which,  there  is 

(k)  The  -writ  of  right  (Glanvill,  iuste  et  tine  dilatione, 
Bk.  i.  c.  6)  runs  thus :  '*  Hex  vice-  (I)  Blackstone  iii.  122  ;  F.  N.  B. 

comiti  salutem :  Praecipe  A.  quod  92.  The  mark  of  this  class  of  actions 

sine  dilatione  reddatB.  unam  hidam  is  the  conclusion  of  the  writ  contra 

terrae  in  villa  ilia,  unde  idem  B.  pacem.    Writs  of  assize,  including 

queritur  quod  praedictus  A.  ei  de-  the  assize  of  nuisance,  did  not  so 

forceat:   et  nisi  fecerit,  summone  conclude,  but  show  analogies  of  form 

eum,"  &c.  The  writ  of  debt  (Bk.  x.  to  the  writ  of  trespass  in  other  re- 

o.  2]  thus:  **"  Bex  yicecomiti  salutem:  spects.    Actions  on  the  case  might 

Praecipe  N.  quodiuste  et  sine  dila-  be  founded  on  other  writs  besides 

tione  reddat  R.  centum  marcas  quas  that  of  trespass,  e,g.^  deceit,  which 

«i  debet,  ut  dioit,  et  unde  queritur  contributed  largelyto  the  formation 

quod  ipse  ei  iniuste  deforceat.    Et  of  the  action  of  assumpsit.    The 

nisi  feoerit,  summone  eum,"  &c.  writof  trespass  itself  is  by  no  means 

The  writs  of  coTenant  and  account,  one  of  the  most  ancient.    See  F.  W. 

which  were  developed  later,  also  Maitland  in  Hary.  Law  Bev.  iii. 

contain   the  characteristio   words  217-219. 
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great  reason  to  belleye,  was  originallj  understood  to  be  a 
substitute  for  private  vengeance  (m).  Now  the  writs  of 
restitution,  as  we  may  collectively  oaU  them,  were  associated 
with  many  cumbrous  and  archaic  points  of  procedure, 
exposing  a  plaintifE  to  incalculable  and  irrational  risk; 
while  the  operation  of  the  writs  of  penal  redress  was  by 
comparison  simple  and  expeditious.  Thus  the  interest 
of  suitors  led  to  a  steady  encroachment  of  the  writ  of 
trespass  and  its  kind  upon  the  writ  of  right  and  its  kind. 
Not  only  was  the  writ  of  right  first  thrust  into  the  back- 
ground by  the  various  writs  of  assize  and  entry — forms 
of  possessory  real  action  which  are  a  sort  of  link  between 
the  writ  of  right  and  the  writ  of  trespass — and  then 
superseded  by  the  action  of  ejectment,  in  form  a  pure 
action  of  trespass;  but  in  like  manner  the  action  of 
detinue  was  largely  supplanted  by  trover,  and  debt  by 
assumpsit,  both  of  these  new-fashioned  remedies  being 
varieties  of  action  on  the  case  («).  In  this  way  the  dis- 
tinction between  proceedings  taken  on  a  disputed  claim 
of  right,  and  those  taken  for  the  redress  of  injuries 
where  the  right  was  assumed  not  to  be  in  dispute, 
became  quite  obliterated.  The  forms  of  action  were  the 
sole  embodiment  of  such  legal  theory  as  existed;  and 
therefore,  as  the  distinction  of  remedies  was  lost,  the 
distinction  between  the  rights  which  they  protected  was 
lost  also.  By  a  series  of  shifts  and  devices  introduced 
into  legal  practice  for  the  ease  of  litigants  a  great  bulk 
of  what  really  belonged  to  the  law  of  property  was  trans- 

{m)  Not  retaliation.     Early  Gter-  case  over  the  older  forms  of  actions, 

manic  law  shows  no  trace  of  retalia-  see  Blackstone,  iii.  153,  155.    The 

tion  in  the  strict  sense.    A  passage  reason  given  at  p.  1 52  for  the  wager 

in  the  introduction  to  Alfred's  laws,  of  law  (as  to  which  see  Co.  Litt.  295  a) 

copied  from  the  Book  of  Exodus,  is  being  allowed  in  debt  and  detinue 

no  real  exception.  is  some  one's  idle  gfuess,  due  to  mere 

(n)  For  the  advantages  of  suing  in  ignorance  of  the  earlier  historj. 
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ferredy  in  forensio  usage  and  thence  in  the  traditional 
habit  of  mind  of  English  lawyers,  to  the  law  of  torts. 
In  a  rude  state  of  society  the  desire  of  vengeance  is 
measured  by  the  harm  actually  sufiPered  and  not  by  any 
consideration  of  the  actor's  intention ;  hence  the  archaic 
law  of  injuries  is  a  law  of  absolute  Kability  for  the  direct 
consequences  of  a  man's  acts,  tempered  only  by  partial 
exceptions  in  the  hardest  cases.  These  archaic  ideas  of 
absolute  liability  made  it  easy  to  use  the  law  of  wrongful 
injuries  for  trying  what  were  really  questions  of  absolute 
right ;  and  that  practice  again  tended  to  the  preservation 
of  these  same  archaic  ideas  in  other  departments  of  the 
law.  It  will  be  observed  that  in  our  early  forms  of  action 
contract,  as  such,  has  no  place  at  all  (o) ;  an  additional 
proof  of  the  relatively  modem  character  both  of  the  im- 
portance of  contract  in  practical  life,  and  of  the  growth  of 
the  corresponding  general  notion. 

We  are  now  independent  of  forms  of  action.     Trespass  Rationa- 
and  trover  have  become  historical  landmarks,  and  the  yersion  of 
question  whether  detinue  is,  or  was,  an  action  founded  i^^/gs 
on  contract  or  on  tort  (if  the  foregoing  statement  of  the 
history  be  correct,  it  was  really  neither)  survives  only 
to  raise  difficulties  in  applying  certain  provisions  of  the 
County  Courts  Act  as  to  the  scale  of  costs  in  the  Superior 
Courts  (p).     It  would  seem,  therefore,  that   a  rational 
exposition  of  the  law  of  torts  is  free  to  get  rid  of  the 
extraneous  matter  brought  in,  as  we  have  shown,  by  the 
practical  exigency  of  conditions  that  no  longer  exist.    At 
the  same  time  a  certain  amount  of  excuse  may  be  made 
on  rational  grounds  for  the  place  and  function  of  the  law 

(o)  Except  what  maj  be  implied  parties  to  the  contract :    F.  N.  B. 

from  the  technical  role  that  the  word  119;  Blackstone,  iii.  156. 
<2^«^  was  properonlyin  an  action  for  {p)  Bryant  v.  Herbert  (1878),  3 

a  Bum  of  money  between  theoriginal  C.  P.  Div.  389,  47  L.  J.  C.  P.  670. 
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of  trespass  to  property  in  the  English  system.  A  man 
can  but  seldom  go  by  pure  unwitting  misadventure 
beyond  the  limits  of  his  own  dominion.  Either  he  knows 
he  is  not  within  his  legal  right,  or  he  takes  no  heed, 
or  he  knows  there  is  a  doubt  as  to  his  right,  but,  for 
causes  deemed  by  him  sufficient,  he  is  content  to  abide 
(or  perhaps  intends  to  provoke)  a  legal  contest  by  which 
the  doubt  may  be  resolved.  In  none  of  these  cases  can 
he  complain  with  moral  justice  of  being  held  to  answer 
for  his  act.  If  not  wilfully  or  wantonly  injurious,  it  is 
done  with  some  want  of  due  circumspection,  or  else  it 
involves  the  conscious  acceptance  of  a  risk.  A  form  of 
procedure  which  attempted  to  distinguish  between  these 
possible  cases  in  detail  would  for  practical  purposes 
hardly  be  tolerable.  Exceptional  cases  do  occur,  and 
may  be  of  real  hardship.  One  can  only  say  that  they 
are  thought  too  exceptional  to  count  in  determining  the 
general  rule  of  law.  From  this  point  of  view  we  can 
accept,  though  we  may  not  actively  approve,  the  inclusion 
of  the  morally  innocent  with  the  morally  guilty  trespasses 
in  legal  classification. 


Analogy         TVe  may  now  find  it  interesting  to  compare  the  Roman 

Roman ob-  sjstem  with  our  own.     There  we  find  strongly  marked 

J'^^rf^/irfo     ^^®  distinction  between  restitution  and  penalty,  which 

was  apparent  in  old  forms  of  action,  but  became  obsolete 

in  the  manner  above  shown.     Dr.  Moyle  (q)  thus  describes 

the  specific  character  of  obligations  ex  delicto : — 

"Such  wrongs  as  the  w^ithholding  of  possession  by  a 
defendant  who  bona  fide  believes  in  his  own  title  are  not 
delicts,  at  any  rate  in  the  specific  sense  in  which  the  term 
is  used  in  the  Institutes ;  they  give  rise,  it  is  true,  to  a 
right  of  action,  but  a  right  of  action  is  a  different  thing 

(^)  In  his  edition  of  the  Institates,  note  to  Bk.  iy.  tit.  1,  p.  510,  4th  ed. 
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from  an  obligatio  ex  delicto:  they  are  redressed  by  mere 
reparation,  by  the  wrong-doer  being  compelled  to  put 
the  other  in  the  position  in  which  he  would  have  been 
had  the  wrong  never  been  committed.  But  delicts,  as 
contrasted  with  them  and  with  contracts,  possess  three 
peculiarities.  The  obligations  which  arise  £rom  them 
are  independent,  and  do  not  merely  modify  obligations 
already  subsisting;  they  alicaya  invoke  dolus  or  culpa;  and 
the  remedies  hy  which  they  are  redressed  arepenalJ^ 

The  Latin  dolus,  as  a  technical  term,  is  not  properly  doIhs  and 
rendered  by  "fraud"  in  English;  its  meaning  is  much  ^"'^"' 
wider  and  answers  to  what  we  generally  signify  by 
**  unlawful  intention."  Culpa  is  exactly  what  we  mean 
by  *'  negligence,"  the  falling  short  of  that  care  and 
circumspection  which  is  due  from  one  man  to  another. 
The  rules  specially  dealing  with  this  branch  have  to  define 
the  measure  of  care  which  the  law  prescribes  as  due  in 
the  case  in  hand.  The  Boman  conception  of  such  rules, 
as  worked  out  by  the  lawyers  of  the  classical  period,  is 
excellently  illustrated  by  the  title  of  the  Digest  "  ad  legem 
Aquiliam,"  a  storehouse  of  good  sense  and  good  law  (for 
the  principles  are  substantially  the  same  as  ours)  deserving 
much  more  attention  at  the  hands  of  English  lawyers 
than  it  has  received.  It  is  to  be  observed  that  the  Boman 
theory  was  built  up  on  a  foundation  of  archaic  materials 
by  no  means  unlike  our  own;  the  compensation  of  the 
oiviL'zed  law  stands  instead  of  a  primitive  retaliation 
which  was  still  recognized  by  the  law  of  the  Twelve 
Tables.  If  then  we  leave  aside  the  English  treatment 
of  rights  of  property  as  being  accounted  for  by  peculiar 
historical  causes,  we  find  that  the  Boman  conception  of 
delict  agrees  very  well  with  the  conception  that  appears 
really  to  underlie  the  English  law  of  tort.    Liability  for 

p. — ^T.  c 


tjtuut  ex 

delicto. 
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deliot,  or  oivil  wrong  in  the  strict  sense,  is  the  result 
either  of  wilful  injury  to  others,  or  wanton  disregard 
of  what  is  due  to  them  {dolus)  ^  or  of  a  failure  to  observe 
due  care  and  caution  which  has  similar  though  not 
intended  or.  expected  consequences  (culpa).  In  the 
Common  Law  we  have,  apart  from  the  law  of  trespass, 
Liability  an  exceptionally  stringent  rule  in  certain  eases  where 
liability  is  attached  to  the  befalling  of  harm  without 
proof  of  either  intention  or  negligence,  as  was  mentioned 
under  Group  C.  of  our  outline.  Such  is  the  case  of  the 
landowner  who  keeps  on  his  land  an  artificial  reservoir 
of  water,  if  the  reservoir  bursts  and  floods  the  lands  of 
his  neighbours.  Not  that  it  was  wrong  of  him  to  have  a 
reservoir  there,  but  the  law  says  he  must  do  so  at  his  own 
ri8k(r).  This  kind  of  liability,  too,  has  its  parallel  in 
Roman  law,  and  the  obligation  is  said  to  be  not  ex  delicto, 
since  true  delict  involves  either  dolus  or  culpay  but  qtmsi 
ex  delicto  («).  Whether  to  avoid  the  difficulty  of  proving 
negligence,  or  in  order  to  sharpen  men's  precaution  in 
hazardous  matters  by  not  even  allowing  them,  when 
harm  is  once  done,  to  prove  that  they  have  been  diligent, 
the  mere  fact  of  the  mischief  happening  gives  birth  to 
the  obligation.  In  the  oases  of  carriers  and  innkeepers  a 
similar  liability  is  a  very  ancient  part  of  our  law.  What- 
ever the  original  reason  of  it  may  have  been  as  matter 
of  history,  we  may  be  sure  that  it  was  something  quite 
unlike  the  reasons  of  policy  governing  the  modem  olass 
of  oases  of  which  Rylands  v.  Fletcher  [t)  is  the  type  and 

(r)  Rylandt  t.  Fletchm;  L.  R.  3  that  the  application  of  the  term  in 

H.  L.  330,  37  L.  J.  Ex.  161.  the  Institutes  is  not  quite  consistent 

(«)  Aostin^s  penrerse  and  nnin-  or   complete.      See    Dr.    Moyle*s 

telligent  criticism  of  this  perfeoUj  notes  on  I.  ly.  6. 
rational     terminology    has    been 

treated  with  far  more  respect  than  (t)  L.  R.  3  H.  L.  330.    See  Gh. 

it  deserves.    It  is  true,  however,  XII.  below. 
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leading  authority ;  by  such  reasons,  nevertheless,  the  rules 
must  be  defended  as  part  of  the  modem  law,  if  they  can 
be  defended  at  all. 

The  ways  in  which  a  right  of  action  for  a  tort  can  Summary, 
arise  in  our  law  may  be  summed  up  in  the  following 
manner  {u) : — 

Every  tort  is  an  act  or  omission  (not  being  merely  the 
bseach  of  a  duty  arising  out  of  a  personal  relation,  or 
undertaken  by  contract)  which  is  related  in  one  of  the 
following  ways  to  harm  (including  interference  with  an 
absolute  right,  whether  there  be  measurable  actual  damage 
or  not),  suffered  by  a  determinate  person  : — 

(a)  It  may  be  an  act  which,  without-  lawful  justifica- 

tion or  excuse,  is  intended  by  the  agent  to  cause 
harm,  and  does  cause  the  harm  complained  of. 

(b)  It  may  be  an  act  in  itself  contrary  to  law,  or  an 

omission  of  specific  legal  duty,  which  causes 
harm  not  intended  by  the  person  so  acting  or 
omitting. 

(o)  It  may  be  an  act  violating  an  absolute  right 
(especially  rights  of  possession  or  property),  and 
treated  as  wrongful  without  regard  to  the  actor's 
intention  or  knowledge.  This,  as  we  have 
seen,  is  an  artificial  extension  of  the  general 
conceptions  which  are  common  to  English  and 
Boman  law. 

(d)  It  may  be  an  act  or  omission  causing  harm  which 
the  person  so  acting  or  omitting  did  not  intend 
to  cause,  but  might  and  should  with  due  dili- 
gence have  foreseen  and  prevented. 

(ti)  It  may  "be  worth  while  to    'analytical    classification     of     the 
point  out  that  this  is  not  intended      grounds  of  liability  in  tort, 
as  a  definition  of  tort,  but  as  an 

c2 
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(e)  It  may,  in  spedal   oases,  consist  merely  in  not 

avoiding  or  preventing  harm  which  the  party 

was  bound,  absolutely  or  within  limits,  to  avoid 

or  prevent. 

A  special  duty  of  this  last  kind  may  be  (i)  absolute^ 

(ii)  limited  to  answering  for  harm  which  is  assignable  to 

some  one's  negligence.    In  some  positions  a  man  becomes^ 

so  to  speak,  an  insurer  to  the  public  against  a  certain 

risk,  in  others  he  warrants  only  that  all  has  been  done  for 

safety  that  reasonable  care  can  do. 

Connected  in  principle  with  these  special  liabilities,  but 
running  through  the  whole  subject,  and  of  constant  occur- 
reDce  in  almost  every  division  of  it,  is  the  rule  that  a 
master  is  answerable  for  the  acts  and  defaults  of  his> 
servants  in  the  course  of  their  employment. 

It  will  now  be  proper,  before  enumerating  the  several 
classes  of  torts,  to  investigate  first  the  common  principles 
of  liability,  and  then  the  common  principles  of  immunity 
which  are  known  as  matter  of  justification  and  excuse. 
We  shall  then  proceed  to  the  particular  branches  of  the 
subject,  together  with  the  conditions  and  exceptions  which 
specially  belong  to  them. 
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CHAPTER  II. 

PRINCIPLES  OF  LIABILITY. 

Not  many  years  ago  it  was  difficult  to  find  any  definite  Want  of 
authority  for  stating  as  a  general  proposition  of  English  in  early 
law  that  it  is  a  wrong  to  do  wilful  harm  to  one's  neigh- 
hour  without  lawful  justification  or  excuse.  Neither  is 
there  any  express  authority  for  the  general  proposition 
that  men  must  perform  their  contracts.  Both  principles 
are  in  this  generality  of  form  or  conception  modem,  and 
there  was  a  time  when  neither  was  true.  Law  begins  not 
with  authentic  general  principles,  hut  with  enumeration  of 
particular  remedies.  There  is  no  law  of  contracts  in  the 
modem  lawyer's  sense,  only  a  list  of  certain  kinds  of 
agreements  which  may  be  enforced.  Neither  is  there  any 
law  of  delicts,  but  only  a  list  of  certain  kinds  of  injury 
which  have  certain  penalties  assigned  to  them.  Thus  in 
the  Anglo-Saxon  and  other  early  Germanic  laws  we  find 
minute  assessments  of  the  compensation  due  for  hurts  to 
every  member  of  the  human  body,  but  there  is  no  general 
prohibition  of  personal  violence ;  and  a  like  state  of  things 
appears  in  the  fragments  of  the  Twelve  Tables  (a). 
Whatever  agreements  are  outside  the  specified  forms  of 

(a)  In  Gaias  lii.  223,  224,  the  modem  than  the  English  law  of 

contrast  between  the  ancient  law  of  the   Year  -  Books.      Perhaps   the 

fixed  penalties  and  the  modem  law  historical  contrast  holds  only   in 

of  damages  assessed  hy   jadicial  Europe :  see  a  nofce  in  L.  Q.  B.  ix. 

aathority  is  dearly  shown.     The  97,    showing    that    among    the 

student   will   remember   that,  as  Kachins  on  the  Bormese  frontier 

regards  the  stage  of  development  claims  for  unliquidated    damages 

attained,  the  law  of  Justinian,  and  are   not    only   known  bat  freely 

often  that  of  Galas,  is  far  more  assignable. 
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obligation  and  modes  of  proof  are  incapable  of  enforce- 
ment; whatever  injuries  are  not  in  the  table  of  com- 
pensation must  go  without  legal  redress.  The  phrase 
damnum  sine  iniuriaj  which  for  the  modem  law  is  at  best 
insignificant,  has  meaning  and  substance  enough  in  such 
a  system.  Only  that  harm  which  falls  within  one  of  the 
specified  categories  of  wrong-doing  entities  the  person 
aggrieved  to  a  legal  remedy. 

General  Such  is  not  the  modem  way  of  regarding  legal  duties 

to^dobann  Or  remedies.  It  is  not  only  certain  favoured  kinds  of 
iQ^odem  agreement  that  are  protected,  but  all  agreements  that 
satisfy  certain  general  conditions  are  valid  and  binding* 
subject  to  exceptions  which  ore  themselves  assignable  to 
general  principles  of  justice  and  policy.  So  we  can  be 
no  longer  satisfied  in  the  region  of  tort  with  a  mere 
enumeration  of  actionable  injuries.  The  whole  modem 
law  of  negligence,  with  its  many  developments,  enforces 
the  duty  of  fellow-citizens  to  observe  in  varying  circum- 
stances an  appropriate  measure  of  prudence  to  avoid 
causing  harm  to  one  another.  The  situations  in  which 
we  are  under  no  such  duty  appear  at  this  day  not  as 
normal  but  as  exceptional.  A  man  cannot  keep  shop  or 
walk  into  the  street  without  being  entitled  to  expect  and 
bound  to  practise  observance  in  this  kind,  as  we  shall 
more  fully  see  hereafter.  If  there  exists,  then,  a  positive 
duty  to  avoid  harm,  much  more  must  there  exist  the 
negative  duty  of  not  doing  wilful  harm,  subject,  as 
aU  general  duties  must  be  subject,  to  the  necessary 
exceptions.  The  three  main  heads  of  duty  with  which 
the  law  of  torts  is  concerned — namely,  to  abstain  from 
wilful  injury,  to  respect  the  property  of  others,  and  to 
use  due  diligence  to  avoid  causing  harm  to  others— are 
all  alike  of   a  comprehensive  nature.     As  our  law  of 
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Gonttact  has  been  generalized  bj  the  dootrine  of  con- 
sideration and  the  action  of  assumpsit,  so  has  our  law  of 
civil  wrongs  by  the  wide  and  varioas  applications  of 
actions  on  the  oase(().  It  is  submitted,  moreover,  that 
anj  attempt,  at  this  day,  to  maintain  a  narrower  conception 
of  civil  duty  can  lead  only  to  interminable  difficulties. 

In  fact  there  are  dicta  of  the  late  Lord  Bowen's  which  Authori- 
appear  fully  to  recognise  the  doctrine  here  contended  for.  Bowen. 
He  said,  as  Liord  Justice,  in  1892:  ^^At  Common  Law 
there  was  a  cause  of  actioif  whenever  one  person  did 
damage  to  another,  wilfully  and  intentionally,  and  without 
just  cause  or  excuse  (c)."  The  actual  decision  was  in  very 
special  matter  and  on  the  construction  of  a  statute,  but 
there  is  nothing  in  the  context  to  qualify  the  generality 
of  this  opinion,  and  the  fact  that  a  very  learned  and 
accomplished  judge  rather  went  out  of  his  way  to  express 
it  makes  it  seem,  if  anything,  the  more  deliberate.  Nor 
does  the  mere  fact  that  a  wilful  injury  does  not  fall 
Anthin  the  four  comers  of  some  known  form  of  action 
seem  to  be  included  in  any  natural  meaning  of  '^just 
cause  or  excuse."  A  similar  dictum  in  the  same  judge's 
well-known  judgment  in  Mogul  Steamship  Co,  v. 
McGregor  (d)  is  in  terms  limited  to  damage  to  a  man  in 
his  property  or  trade.  But  first,  these  are  the  only 
material  cases,  for  the  duties  of  not  wilf uUy  harming  our 
neighbours  in  person  or  reputation  are  admitted  to  be 
quite  general;  and  secondly,  the  Supreme  Court  of  the 
United  States  has  thought  the  last  cited  dictum  sufficient 
warrant  for  an  unqualified  declaration.    The  opinion  was 

(b)  The  deyeloped  Boman  Law  manifestnm  est ;  "  I.  iv.  4,  1. 

had  either  attained  or  was  on  the  (c)  Skinny  ^  Co.  v.  Shew  ^*  Co. 

point  of  attaining  a  like  generality  [1893]  1  Ch.  413,  422,  62  L.  J.  Ch. 

of    application.       ''Deniqne  aliis  196. 

plnribua   modis   admitti  iniuriani  {d)  (1889)23Q.B.Dly.  atp.  613. 
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thus  expressed  by  Holmes  J.  in  1904:  "It  has  been 
considered  that,  prima  facie^  the  intentional  infliction  of 
temporal  damage  is  a  cause  of  action,  which,  as  a  matter 
of  substantive  law,  whatever  may  be  the  form  of  pleading, 
requires  a  justification  if  the  defendant  is  to  escape. 
{Mogul  Steamship  Company  v.  McGregor^  23  Q,.  B.  D.  698, 
613.)  If  this  is  the  correct  mode  of  approach  it  is  obvious 
that  justifications  may  vary  in  extent  according  to  the 
principles  of  policy  upon  which  they  are  founded,  and 
while  some,  for  instance,  at  common  law,  those  affecting 
the  use  of  land,  are  absolute  .  .  .  others  may  depend  upon 
the  end  for  which  the  act  is  done.  ...  It  is  no  sufficient 
answer  to  this  line  of  thought  that  motives  are  not 
actionable,  and  that  the  standards  of  the  law  are  external. 
That  is  true  in  determining  what  a  man  is  bound  to 
foresee,  but  not  necessarily  in  determining  the  extent  to 
which  he  can  justify  harm  which  he  has  foreseen  {Quinn 
V.  Leathern  [1901]  A.  C.  495,  524)'' (^).  Some  learned 
persons  here,  however,  still  think  otherwise  (/). 


Mailer 
material 
only  in 
excep- 
tional 
cases. 


If  there  is  a  general  duty  not  to  do  wilful  harm,  it 
would  seem  on  principle  that  the  law  need  not  regard 
the  motive,  in  the  sense  of  personal  disposition,  from 
which  such  an  act  proceeds,  though  the  discretion  of  a 
judge  as  to  costs,  or  a  jury  as  to  damages,  may  do 
so.  Harm  done  without  excuse  cannot  be  made  more 
wrongful  than  it  is  by  the  addition  of  bad  faith  or 
personal  ill-will,  nor  made  lawful  by  its  absence.  Again, 
it  is  a  settled  general  rule  in  our  law  that  when  an  act  is 


(e)  Cur.  per  Holmes  J.  Aikem 
V.  Wi»eoM\n,  195  U.  S.  194,  204. 

(/)  Mr.  A.  Cohen  K.  C,  in  his 
memorandum  on  AUm  v.  Flood 
annexed  to  the  Report  of  the  Royal 
Commission    on    Trade   Disputes 


(1906,  Cd.  2825,  pp.  24-30),  de- 
nies the  existence  of  any  '*  general 
rule  of  law  that  a  person  who  hy 
some  act  intentionally  does  harm 
to  another  is  pr'una  facie  liable  to 
him." 
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done  in  the  exercise  of  a  common  right,  the  motive  is 
immaterial  {g).  Such  an  act  may  be  discreet,  courteous, 
or  neighbourly,  or  not,  but  calling  it  malicious  will  not 
make  it  unlawful.  The  use  of  such  terms  as  ^'  malice " 
and  "maliciously"  appears  therefore  more  likely  to 
perplex  the  law  and  hinder  the  study  of  its  true  principles 
than  to  advance  justice  in  any  substantial  manner. 
Unluckily  the  terms  have  been  freely  employed,  and 
without  any  clear  or  constant  meaning,  and  this  has 
been  the  cause  of  great  confusion  which  is  not  yet 
wholly  removed  (A).  Beoent  authority  has  made  it 
clear,  however,  that  the  consideration  of  personal  motive 
as  a  determining  element  of  liability  is  at  any  rate 
exceptional. 

"  Malice  "  in  that  sense  is  material  chiefly  so  far  as  it 
may  defeat  a  claim  to  immunity  based  on  "privilege," 
which  assumes  that  the  person  claiming  it  has  acted  in 
good  faith  (i).  For  certain  purposes  and  on  certain 
occasions,  not  many,  a  somewhat  extensive  liberty  of 
interference  with  individual  rights  and  convenience  is 
deliberately  allowed  in  the  public  interest.  Being  so 
allowed,  it  is  in  the  nature  of  a  special  privilege — which 
indeed  it  is  regularly  called  in  one  class  of  cases — ^rather 
than  of  a  common  right,  and  it  is  subject  to  the  con- 
dition of  being  exercised  in  good  faith  and  not  abused 
for    ends  of   personal    enmity.      Such   abuse    is   called 


{ff)  Bradford  Corporation  v.  Fickiea  Collins  M.  R.,  in  Head  v.  Friendly 

[1895]  A,  C.  587,  64  L.  J.  Ch.  759 ;  Society    of    Operative    Stcnrtufsone 

Allen  V.  Flood  [1898]  A.  C.  1,  67  [1902]  2  K.  B.  at  p.  739,  71  L.  J. 

L.  J.  Q.  B.  119.    For  American  K.  B.  994,  seem  rather  to  deprecate 

anthoritj,  see  Fiero,  37 — 40.  a  definition. 

(A)  See  Mr.  W.  F.  Craies'  learned 

articles  on  '* Malice"  and  '*Mali-  (t)  See,  e.y.,  x)erLord  Brampton 

oioasProsecntion*'inEnc7cl.  Laws  in  Quinn  v.  Leathern  [1901]  A.  C. 

of  England.    The  observations  of  at  p.  524,  70  L.  J.  P.  C.  76. 
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"  malice "  or  "  express  malice,"  and  deprives  the  act  of 
justification  (k). 

The  words  "  malice,"  "  malicious,"  and  "  maliciously  " 
were  formerlj  used  in  pleading,  and  thence  in  forensic 
and  judicial  language,  in  many  places  where  they  were 
superfluous.  This  usage  has  been  sometimes  explained 
away  by  saying  that  malice  means  only  the  want  of  excuse 
for  an  unlawful  act  wilfully  done ;  sometimes  it  has  been 
frankly  discredited.  "We  are  not  here  concerned  with  the 
fortunes  of  the  same  words  in  criminal  law,  where  the 
disregard  of  their  ordinary  meaning  has  been  extreme ; 
but  the  common  law  doctrine  of  "  malice  aforethought " 
in  murder  and  the  statutory  offence  of  "  malicious  damage  " 
have  no  doubt  contributed  to  the  general  obscurity  of  the 
subject. 

Very  little  light  is  to  be  obtained  from  the  history  of 
the  Latin  word  malitia.  Classical  usage,  oftener  than  not, 
makes  it  import  fraud  or  underliand  contrivance  as  well  as 
ill-will;  but  sometimes  it  means  vice  or  wickedness  in 
general,  and  in  the  Vulgate  we  read  Sufficit  did  malitia 
•sita.  The  original  intention  of  its  use  as  a  legal  term 
was  probably  to  exclude  reference  to  acts  which  were  not 
wilful  at  all,  or  which  were  honestly  done  under  a  claim 
of  right  or  in  ignorance  of  the  facts  by  reason  of  which 
the  act  was  unlawful  (/).  In  the  result,  the  incautious 
adoption  of  popular  language  led  to  the  worst  kind  of 
technicality. 


Acts  in  The  commission  of  an  act  specifically  forbidden  by  law, 

spwmc^     ^r  the  omission  or  failure  to  perform  any  duty  specifically 
legal  duty,  imposed  by  law,  is  generally  equivalent  to  an  act  done 


{k)  Cp.  the  dicta  of  Lord  Her-      A.  C.  1,  93,  125,  172. 
schell.    Lord    Watflon,   and  Lord  {I)  Cp.   Pollock   and    Maitland, 

Davey,  in  Alien  v.  Flood  [1900]      H.  E.  L.  ii.  467  (469,  2nded.). 
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-with  intent  to  cause  wrongful  injury.  "Where  the  harm 
that  ensues  from  the  unlawful  act  or  omission  is  the  very 
kind  of  harm  which  it  was  the  aim  of  the  law  to  prevent 
(and  this  is  the  commonest  case),  the  justice  and  necessity 
of  this  rule  are  manifest  without  further  comment.  Where 
a  statute,  for  example,  expressly  lays  upon  a  railway 
company  the  duty  of  fencing  and  watching  a  level  crossing, 
this  is  a  legislative  declaration  of  the  diligence  to  be 
required  of  the  company  in  providing  against  harm  to 
passengers  using  the  road.  Even  if  the  mischief  to  be 
prevented  is  not  such  as  an  ordinary  man  would  foresee 
as  the  probable  consequence  of  disobedience,  there  is  some 
default  in  the  mere  fact  that  the  law  is  disobeyed ;  at  any 
rate  a  court  of  law  cannot  admit  discussion  on  that  point ; 
and  the  defaulter  must  take  the  consequences.  The  old- 
fashioned  distinction  between  mala  prohihita  and  mala  in  se 
is  long  since  exploded.  The  simple  omission,  after  notice^ 
to  perform  a  legal  duty,  may  be  a  wilful  offence  within 
the  meaning  of  a  penal  statute  (/;/).  As  a  matter  of 
general  policy,  there  are  so  many  temptations  to  neglect 
public  duties  of  all  kinds  for  the  sake  of  privivte  interest 
that  the  addition  of  this  quasi-penal  sanction  as  a  motive 
to  their  observance  appears  to  be  no  bad  thing.  Many 
public  duties,  however,  are  wholly  created  by  special 
statutes.  In  such  cases  it  is  not  an  universal  proposition 
that  a  breach  of  the  duty  confers  a  private  right  of  action 
on  any  and  every  person  who  suffers  particular  damage 
from  it.  The  extent  of  the  liabilities  incident  to  a 
statutory  duty  must  bd  ascertained  from  the  scope  and 
terms  of  the  statute  itself.  Acts  of  Parliament  often 
contain  special  provisions  for  enforcing  the  duties  declared 
by  them,  and  those  provisions  may  be  so  framed  as  to 
exclude  expressly,  or  by  implication,  any  right  of  private 

{in)  Gully  V.  Smith  (1883^  12  Q.  B.  D.  121,  53  L.  J.  M.  C.  35. 
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suit  (n).  The  provision  of  a  specific  remedy  for  the  breach 
of  duties  created  by  the  Act  is  generally  held  to  exclude 
other  remedies  (o).  Also  there  is  no  cause  of  action  where 
the  damage  complained  of  ^*  is  something  totally  apart 
from  the  object  of  the  Act  of  Parliament,"  as  being 
oTidently  outside  the  mischiefs  which  it  was  intended  to 
prevent.  What  the  Legislature  has  declared  to  be 
wrongful  for  a  definite  purpose  cannot  be  therefore  treated 
as  wrongful  for  another  and  different  purpose  (/?). 


Piities  of 
diligence. 


As<5ump- 
tion  uf 
skill. 


As  to  the  duty  of  respecting  proprietary  rights,  we 
liave  already  mentioned  that  it  is  absolute.  Further 
illustration  is  reserved  for  the  special  treatment  of  that 
division  of  the  subject. 


Then  we  have  the  general  duty  of  using  due  care  and 
caution.  What  is  due  care  and  caution  in  given  circum- 
stances has  to  be  worked  out  under  the  head  of  negligence. 
Here  we  may  say  that,  generally  speaking,  the  standard 
of  duty  is  fixed  by  reference  to  what  we  should  expect  in 
the  like  case  from  a  man  of  ordinary  sense,  knowledge, 
and  prudence. 

Moreover,  if  the  party  has  taken  in  hand  the  conduct 
of  anything  requiring  special  skill  and  knowledge,  we 
i-equire  of  him  a  competent  measure  of  the  skill  and 
knowledge  usually  found  in  persons  who  undertake  sudi 
matters.  And  this  is  hardly  an  addition  to  the  general 
rule;  for  a  man  of  common  sense  knows  wherein  he  is 
competent  and  wherein  not,  and  does  not  take  on  himself 


(/i)  Atkinton  v.  Xetceattie  Water  - 
trorkt  Co.  (1877)  2  Ex.  Div.  441, 
46  L.  J.  Ex.  775. 

(o)  Fiumore  y.  O^tcaldtwittle 
Urban  Cwiwri/ [1898]  A.  C.  387,  394, 
C7  L.  J.  Q.  B.  635  ;  op.  JohtuUm  t. 


Conmrnen"  Gas  Co.  of  Toronto  [1S98] 
A.  C.  417,  67  L.  J.  P.  C.  33. 

(/>)  Gorris  t.  Seott  (1874)  L.  R. 
9  Ex.  125,  43  L.  J.  Ex.  92 ;  Ward 
V.  Mobbs  (1878)  4  App.  Ca.  13,  23, 
48  L.  J.  Q.  B.  281. 
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things  in  which  he  is  incompetent.    If  a  man  will  drive  a 
carriage,  he  is  hoand  to  have  the  ordinary  competence  of 
a  coachman ;   if  he  will  handle  a  ship,  of  a  seaman ;  if 
he  will  treat  a  wound,  of  a  surgeon  ;  if  he  will  lay  hricks, 
of  a  bricklayer;  and  so  in  every  case  that  can  be  put. 
Whoever  takes  on  himself  to  exercise  a  craft  holds  him- 
self out  as  possessing  at  least  the  common  skill  of  that 
craft,  and  is  answerable  accordingly.    If  he  fails,  it  is  no 
excuse  that  he  did  the  best  he,  being  unskilled,  actually 
could.     He  must  be  reasonably  skilled  at  his  peril.    As 
the  Bomans  put  it,  imperiiia  culpae  adnnmeratnr[q).    A 
good  rider  who  goes  out  with  a  horse  he  had  no  cause  to 
think  UDgovemable,  and,  notwithstanding  all  he  can  do 
to  keep  his  horse  in  hand,  is  run   away  with  by  the 
horse,  is  not  liable  for  what  mischief  the  horse  may  do 
before  it  is  brought  under  control  again  (r) ;    but  if   a 
bad  lider  is  run  away  with  by  a  horse  which  a  fairly  good 
rider  could  have  kept  in  order,  he  will  be  liable.     An  ex-  Exception 
ception  to  this  principle  appears  to  be  admissible  in  one  811^^^^' 
imcommon  but  possible  kind  of  circumstances,  namely, 
where  in   emergency,   and  to  avoid  imminent  risk,  the 
conduct  of  something  generally  entrusted  to  skilled  persons 
is  taken  by  an  unskilled  person;    as  if  the  crew  of  a 
steamer  were  so  disabled  by  tempest  or  sickness  that  the 
whole  conduct  of  the  vessel  fell  upon  an  engineer  without 
knowledge  of  navigation,  or  a  sailor  without  knowledge  of 
steam-engines.     So  if  the  driver  and  fireman  of  a  train 
were  both  disabled,  say  by  sunstroke  or  lightning,  the 
guard,  who  is  presumably  unskilled  as  concerns  driving  a 
locomotive,  is  evidently  not  bound  to  perform  the  driver's 


(q)  D.  50.     17,  de  diy.  i«g.  inris  (r)  Hammock  y.  WhiU  (1862)  ]  1 

antiqui,  132  ;  of.  D.  9.  2,  ad  legem  C.  B.  N.  S.  588,  31  L.  J.  C.  P. 

AqniliaiD,   8.     Both  passages  are  129;  JTo/m^AT.  3/a^A<r  (187o)  L.  R. 

from  Oaius.  10  Ex.  261,  44  L.  J.  Ex.  176. 


30  PRINCTPLES  OF  LIABILITY. 

duties.  So,  again,  a  person  who  is  present  at  an  accident 
requiring  immediate  "  first  aid,"  no  skilled  aid  being  on 
the  spot,  must  act  reasonably  according  to  common  know- 
ledge if  he  acts  at  all ;  but  he  cannot  be  answerable  to  the 
same  extent  that  a  surgeon  would  be.  There  does  not 
seem  to  be  any  distinct  authority  for  such  cases  ;  but  we 
may  assume  it  to  be  law  that  no  more  is  required  of  a 
person  in  this  kind  of  situation  than  to  moke  a  prudent 
and  reasonable  use  of  such  skill,  be  it  much  or  little,  as  he 
actually  has. 

Liability  We  shall  now  consider  for  what  consequences  of  his 
toconse-  ^cts  and  defaults  a  man  is  liable.  When  complaint  is 
o?acror  ^*d®  ^hat  one  person  has  caused  harm  to  another,  the 
default.  fijTst  question  is  whether  his  act  («)  was  really  the  cause 
of  that  harm  in  a  sense  upon  which  the  law  can  take 
action.  The  harm  or  loss  may  be  traceable  to  his  act, 
but  the  connexion  may  be,  in  the  accustomed  phrase, 
too  remote.  The  maxim  *'In  iure  non  remota  causa 
sed  proxima  spectatur"  is  Englished  in  Bacon's  con- 
stantly cited  gloss :  "  It  were  infinite  for  the  law  to 
judge  the  causes  of  causes,  and  their  impulsions  one 
of  another :  therefore  it  contenteth  itself  with  the 
immediate  cause;  and  judgeth  of  acts  by  that,  with- 
out looking  to  any  further  degree  "  (t).  Liability  must 
be  founded  on  an  act  which  is  the  "  immediate  cause  " 
of  harm  or  of  injury  to  a  right.  Again,  there  may  have 
been  an  undoubted  wrong,  but  it  may  be  doubted  how 
much  of  the  harm  that  ensues  is  related  to  the  wrongful 

(0)  For  shortness*  sake   I  shaU  loDgs  to  the  law  of  torts,  or  raises  a 

often  use  the  word  *  *  act ' '  alone  as  question  of  the  measure  of  damages, 

equivalent  to  '^  act  or  default.'*  There  could  be  no  stronger  iUustra- 

(/)  Maxims  of  the  Law,  Reg.  1.  tion    of    the    extremely    modem 

It  is  remarkable  that  not  one  of  the  character  of  the  whole  subject  as 

examples  adduced  by  Bacon  be-  now  understood. 
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act  as   its  ^'immediate  cause,"   land  therefore  is  to  be 

counted  in  estimatiag  the   wi'ong-doer's  liability.     The 

distinction    of    proximate  from    remote   consequences  is 

needful  first  to  ascertain  whether  there  is  any  liability  at 

all,  and  then,  if  it  is  established  that   wrong  has  been 

committed,  to  Eettle  the  footing  on  which  compensation 

for  the  wrong  is  to  be  awarded.     The  normal  form  of  Measure  of 

compensation  for  wrongs,  as  for  breaches  of  contract,  in 

the  procedure  of  our  Superior  Courts  of  common  law  has 

been  the  fixing  of  damages  in  money  by  a  jury  under  tho 

direction  of  a  judge.     It  is  the  duty  of  the  judge  (u)  to 

explain  to  the  jurors,  as  a  matter  of  law,  the  footing  upon 

which  they  should  calculate  the  damages  if  their  verdict 

is  for  the  plaintiff.     This  footing  or  scheme  is  called  the 

**  measure  of  damages."     Thus,  in  the  common  case  of 

a  breach  of  contract  for  the  sale  of  goods,  the  measure 

of  damages  is  the  difPerence  between  the  price  named  in 

the  contract  and  the  market  value  of  the  like  goods  at  tho 

time  when  the  contract  was  broken.     In  cases  of  contract 

there  is  no  trouble  in  separating  the   question  whether 

a  contract  has  been  made  and  broken  from  the  question 

what  is  the  proper  measure  of  damages  (x).    But  in  cases 

of  tort  the  primary  question  of  liability  may  itself  depend, 

and  it  often  does,  on  the  nearness  or  remoteness  of  the 

harm  complained  of.     Except  where  we  have  an  absolute 

duty  and  an  act  which  manifestly  violates  it,  no  clear 

line  can  be  drawn  between  the  rule  of  liability  and  the 

role  of  compensation.    The  measure  of  damages,  a  matter 

appearing  at  first  sight  to  belong  to  the  law  of  remedies 

more  than  of  "antecedent  rights,"  constantly  involves. 


(»)  Eadley  t.  BaxtndaU  (1854)       worth  wliile  to  sue  on  a  oontract 
9  Ex.  341,  23  L.  J.  Ex.  179.  ^^^^  indeed,  often  turn  on  the 

measure  of  damages.  But  this  need 
(x)  Whether   it    is    practically      not  conoem  us  here. 
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ia  the  field  of  torts,  points  that  are  in  truth  of  the  very 
substance  of  the  law.  It  is  under  the  head  of  *^  measure 
of  damages"  that  these  for  the  most  part  occur  in 
practice  and  are  familiar  to  lawyers;  but  their  real 
connexion  with  the  leading  principles  of  the  subject  must 
not  be  overlooked  here. 

Meaning  The  meaning  of  the  term  "immediate  cause"  is  not 
diate"™^'  capable  of  perfect  or  general  definition.  Even  if  it  had 
ca*^*'  an  ascertainable  logical  meaning,  which  is  more  than 
doubtful,  it  would  not  follow  that  the  legal  meaning  is 
the  same.  In  fact,  our  maxim  only  points  out  that  some 
consequences  are  held  too  remote  to  be  counted.  What 
is  the  test  of  remoteness  we  still  have  to  inquire.  The 
view  which  I  shall  endeavour  to  justify  is  that,  for  the 
purpose  of  civil  liability,  those  consequences,  and  those 
only,  are  deemed  "immediate,"  "proximate,"  or,  to 
anticipate  a  little,  "  natural  and  probable,"  which  a  person 
of  average  competence  and  knowledge,  being  in  the  like 
case  with  the  person  whose  conduct  is  complained  of,  and 
having  the  like  opportunities  of  observation,  might  be 
expected  to  foresee  as  likely  to  follow  upon  such  conduct. 
This  is  only  where  the  particular  consequence  is  not 
known  to  have  been  intended  or  foreseen  by  the  actor.  If 
proof  of  that  be  forthcoming,  whether  the  consequence 
was  "immediate"  or  not  does  not  matter.  That  which 
a  man  actually  foresees  is  to  him,  at  all  events,  natural  and 
probable. 

Liability  In  the  case  of  wilful  wrong- doing  we  have  an  act 
quenceiT"  intended  to  do  harm,  and  harm  done  by  it.  The  inference 
act^*^^"^  of  liability  from  such  an  act  (given  the  general  rule,  and 
assuming  no  just  cause  of  exception  to  be  present)  may 
seem  a  plain  matter.  But  even  in  this  first  case  it  is 
not  60  plain  as  it  seems.      We  have  to  consider  the 


act 
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relation   of  that  which  the  wrong-doer  intends  to  the 

events  which  in  fact  are  brought  to  pass  by  his  deed ;  a 

relation  which  is  not  constant,  nor  always  evident.    A 

man  strikes  at  another  with  his  fist  or  a  stick,  and  the 

blow  takes  effect   as  he  meant  it    to    do.      Here    the 

connexion  of  act  and  consequence  is  plain  enough,  and 

the  wrongful  actor  is  liable  for  the  resulting  hurt.     But  it  extends 

the  consequence  may  be  more   than  was  intended,   or  oonse- 

difiEerent.     And  it  may  be  different  either  in  respect  of  ^^^f 

the  event,  or  of  the  person  aJBfected.     Nym  quarrels  with  tended. 

Pistol  and  knocks  him  down.     The  blow  is  not  serious 

in  itself,  but  Pistol  falls  on  a  heap  of  stones  which  out 

and   bruise  him.     Or  they  are  on  the  bank  of  a  deep 

ditch ;  Njm  does  not  mean  to  put  Pistol  into  the  ditch, 

but   his   blow  throws  Pistol   off   his  balance,  whereby 

Pistol  does  fall  into  the  ditch,  and  his  clothes  are  spoilt. 

These  are  simple  cases  where    a   different  consequence 

from  that  which  was  intended  happens  as  an  incident  of 

the  same  action.    Again,  one  of  Jack  Cade's  men  throws 

a  stone  at  an  alderman.     The  stone  misses  the  alderman, 

but  strikes  and  breaks  a  jug  of  beer  which  another  citizen 

is  carrying.     Or  Nym  and  Bardolph  agree  to  waylay  and 

beat  Pistol  after  dark.     Poins  comes  along  the  road  at 

the  time  and  place  where  they  expect  Pistol ;  and,  taking 

him  for  Pistol,  Bardolph  and  Nym  seize  and  beat  Poins. 

Clearly,  just  as  much  wrong  is  done  to  Poins,  and  he  has 

the  same  claim  to  redress,  as  if  Bardolph  and  Nym  meant 

to  beat  Poins,  and  not  Pistol  (y).     Or,  to  take  an  actual 

fy)  In  criminal  law  there  is  some  and  cannot  be  heard  to  saj  that  he 

difiBculty  in  the  case  of  attempted  had  no  unlawful  intention  as  to  X. : 

personal  offences.      There   is   no  £.  y.  Smith  (1855)  Dears.  659.  But 

<loubt  that  if  A.  shoots  and  kills  or  if  he   misses,  it    seems    donbtf  ol 

voands  X.,  nnder  the  belief  that  whether  he  can  be  said  to  have 

the  man  he  shoots  at  is  Z.,  he  is  in  attempted  to  kill  either  X.  or  Z. 

no  way  excused  by  the  mistake,  Ct  B.  t.  Latimer  {ISS6)  17  Q.B.D. 

P. — T.  D 
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and  well-known  case  in  our  books  (z)^  Shepherd  throws 
a  lighted  squib  into  a  building  fnU  of  people,  doubtless 
intending  it  to  do  mischief  of  some  kind.  It  falls  near  a 
person  who,  by  an  instant  and  natural  act  of  self -pro- 
tection, casts  it  from  him.  A  third  person  again  does 
the  same.  In  this  third  flight  the  squib  meets  with 
Scott,  strikes  him  in  the  face,  and  explodes,  destroying 
the  sight  of  one  eye.  Shepherd  neither  threw  the  squib 
at  Scott,  nor  intended  such  grave  harm  to  any  one ;  but 
he  is  none  the  less  liable  to  Scott.  And  so  in  the  other 
cases  put,  it  is  dear  law  that  the  wrong-doer  is  liable  to 
make  good  tlie  consequences,  and  it  is  likewise  obvious 
to  common  sense  that  he  ought  to  be.  He  went  about  to 
do  harm,  and  having  begun  an  act  of  wrongful  mischief, 
he  cannot  stop  the  risk  at  his  pleasure,  nor  confine  it  to 
the  precise  objects  he  laid  out,  but  must  abide  it  fully  and 
to  the  end. 


**Naiuna       This  principle  is  commonly  esipressed  in  the  maxim  that 

!^em^:"  "a man  is  presumed  to  intend  the  natural  consequences 

relaUon  of  ^f  ]^  ^cts : "  or,  in  the  terms  of  a  judicial  statement,  "  a 
The  rule  to  '  ,  .  .  *  i  •  i 

the  actor  s  party  must  be  considered,  in  pomt  of  law,  to  mtend  that 

^'    which  is  the  necessary  and  natural  consequence  of  that 

which   ho    does "  (n)  ;    a    proposition  which,    with    due 

explanation  and  within  due  limits,  is  acceptable,  but  which 

in  itself  is  ambiguous.     To  start  from  the  simplest  case, 

S»>9,  55  L.  J.  M.  C.  loo.    There  is  »K^ut  as  obviooB  as  it  can  be:  it 

a  vholo  litt  nfctun?  of  modern  C^u\ti-  wa*,  however,  not  neceaaary,  squib- 

nental  vxmtJOYor^y  on  tbo  subjix^t.  throwiujr.  as  Naies  J.  pointed  out, 

^:^  ^^v«  V.  S.h^phrni,  2  W.  W.  having  Ux-n  declared  a  nuisance  by 

SiVJ;    and  in  I  Sm.   L.   0.     No  statute, 

doubt  was    eiitertaiueil  i>f    Shejw  (•«'  Riylor  J.  in  iJ.  v.  Harvey 

heid*s  U^auUty  ;  the  only  qui>^tilxn  v^-^-'^  -  B.  &  C.  267,  264,  26  R.  R. 

being  in  what  form  of  actiivn  he  at  p.  $43.    This  was  in  a  criminal 

was    liable.      The    infew^nw     of  Cs«i!>»\  and  therefore  applies  a/cWiori 

wrongful  intenti^ui  is  iu  tiiis  case  to  civil  liability. 
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we  may  know  that  the  man  intended  to  produce  a  certain 
consequence,  and  did  produce  it.  And  we  may  have  in- 
dependent proof  of  the  intention ;  as  if  he  announced  it 
beforehand  by  threats  or  boasting  of  what  he  would 
do.  But  oftentimes  the  act  itself  is  the  chief  or  sole 
proof  of  the  intention  with  which  it  is  done.  If  we 
see  Nym  walk  up  to  Pistol  and  knock  him  down,  we 
infer  that  Pistol's  fall  was  intended  by  Nym  as  the 
consequence  of  the  blow.  We  may  be  mistaken  in  this 
judgment.  Possibly  Nym  is  walking  in  his  sleep,  and 
has  no  real  intention  at  all,  at  any  rate,  none  which 
can  be  imputed  to  Nym  awake.  But  we  do  naturally 
infer  intention,  and  the  chances  are  greatly  in  favour 
of  our  being  right.  So  nobody  could  doubt  that 
when  Shepherd  threw  a  lighted  squib  into  a  crowded 
place  he  expected  and  meant  mischief  of  some  kind  to  be 
done  by  it.  Thus  far  it  is  a  real  inference,  not  a  pre- 
sumption properly  so  called.  Now  take  the  case  of  Nym 
knocking  Pistol  over  a  bank  into  the  ditch.  We  will 
suppose  there  is  nothing  (as  there  well  may  be  nothing 
but  Nym's  own  worthless  assertion)  to  show  whether  Nym 
knew  the  ditch  was  there ;  or,  if  he  did  know,  whether  he 
meant  Pistol  to  fall  into  it.  These  questions  are  like 
enough  to  be  insoluble.  How  shall  we  deal  with  them  ? 
We  shall  disregard  them.  From  Nym's  point  of  view  his 
purpose  may  have  been  simply  to  knock  Pistol  down,  or  to 
knock  him  into  the  ditch  also ;  from  Pistol's  point  of  view 
the  grievance  is  the  same.  The  wrong-doer  cannot  call 
on  us  to  perform  a  nice  discrimination  of  that  which  is 
willed  by  him  from  that  which  is  only  consequential  on 
the  strictly  wilful  wrong.  We  say  that  intention  is  pre- 
sumed, meaning  that  it  does  not  matter  whether  intention 
can  be  proved  or  not ;  nay,  more,  it  would  in  the  majority 
of  cases  make  no  difference  if  the  wrong-doer  could  dis- 

d2 
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prove  it.  Such  an  explanation  as  this — "  I  did  mean  to 
knock  you  down,  but  I  meant  you  not  to  fall  into  the 
ditch" — ^would,  even  if  believed,  be  the  lamest  of 
apologies,  and  it  virould  no  less  be  a  vain  excuse  in  law. 

Mining  The  habit  by  which  we  speak  of  presumption  comes 
tural  and  probably  from  the  time  when,  inasmuch  as  parties  could 
^sQ.  ^  not  give  evidence,  intention  could  hardly  ever  be  matter 
quence.  ^f  direct  proof.  Under  the  old  system  of  pleading  and 
procedure,  Brian  0.  J.  might  well  say  "  the  thought  of 
man  is  not  triable  "  (ft).  Still  there  is  more  in  our  maxim 
than  this.  For  although  we  do  not  care  whether  the  man 
intended  the  particular  consequence  or  not,  we  have  in 
mind  such  consequences  as  he  might  have  intended,  or, 
without  exactly  intending  them,  contemplated  as  possible ; 
so  that  it  would  not  be  absurd  to  infer  as  a  fact  that  he 
either  did  mean  them  to  ensue,  or  recklessly  put  aside  the 
risk  of  some  such  consequences  ensuing.  This  is  the  limit 
introduced  by  such  terms  as  "natural" — or  more  fully 
"natural  and  probable"  —  consequences  (c).  What  is 
natural  and  probable  in  this  sense  is  commonly,  but  not 
always,  obvious.  There  are  consequences  which  no  man 
could,  with  common  sense  and  observation,  help  fore- 
seeing. There  are  others  which  no  hiunan  prudence 
could  have  foreseen.  Between  these  extremes  is  a  middle 
region  of  various  probabilities  divided  by  an  ideal  bound- 
ary which  will  be  differently  fixed  by  different  opinions ; 
and  as  we  approach  this  boundary  the  difficulties  increase. 

{b)  Year-Book  17  Edw.  IV.  1,  be  the  more  oorreot  expression :  " 

translated  in  Blackburn  on  Sale,  Qrove  J.  in  Smith  v.  Green  (1875) 

at  p^  193  in  Ist  ed.,  261  in  2nd  ed.  ^  ^  p  ^  ^^  ^^  ^^^  ^^^^  .^ 
by  Graham. 

(r)  * '  Normal,  or  likely  or  prob-  "^o^mal  or  hkely  to  a  specialist  may 

able  of  occurrence  in  the  ordinary  ^o*  ^  normal  or  likely  to  a  plain 

course  of  things,  -would  perhaps  man^s  knowledge  and  experience. 


"  NATURAL  AND  PROBABLE." 

There  is  a  point  where  subsequent  events  are,  according 
to  common  understanding,  the  consequence  not  of  the  first 
wrongful  act  at  all,  but  of  something  else  that  has 
happened  in  the  meanwhile,  though,  but  for  the  first  act, 
the  event  might  or  could  not  have  been  what  it  was  {d). 
But  that  point  cannot  be  defined  by  science  or  philo- 
sophy (e)  ;  and  even  if  it  could,  the  definition  would  not 
be  of  much  use  for  the  guidance  of  juries.  If  English 
law  seems  vague  on  these  questions,  it  is  because,  in  the 
analysis  made  necessary  by  the  separation  of  findings  of 
fact  from  conclusions  of  law,  it  has  grappled  more  closely 
with  the  inherent  vagueness  of  facts  than  any  other 
system.  We  may  now  take  some  illustrations  of  the  rule 
of  "  natural  and  probable  consequences  "  as  it  is  generally 
accepted.  In  whatever  form  we  state  it,  we  must  remem- 
ber that  it  is  not  a  logical  definition,  but  only  a  guide  to 
the  exercise  of  common  sense.  The  lawyer  cannot  afford 
to  adventure  himself  with  philosophers  in  the  logical  and 
metaphysical  controversies  that  beset  the  idea  of  cause. 

In  Vandenburgh  v.  Truax  (/),  decided  by  the  Supreme  Vanden- 
Court  of  New  York  in  1847,  the  plaintiff's  servant  and  ^^!^'^' 
the  defendant  quarrelled  in  the  street.  The  defendant 
took  hold  of  the  servant,  who  broke  loose  from  him  and 
ran  away ;  "  the  defendant  took  up  a  pick-axe  and  followed 
the  boy,  who  fled  into  the  plaintiff's  store,  and  the  de- 
fendant pursued  him  there,  with  the  pick-axe  in  his  hand." 


(i)  ThuBQaain  J.  said  {Sntesby  {e)  ^' The dootrine  of  causation/' 

V.  L.  ^  Y.  Rail.  Co,  (1874)  L.  R.  said  Fry  L.  J.,  "involves  much 

9  Q.  B.  at  p.  268) :  '*  In  tort  the  difficulty  in  phUosophy  as  in  law  "  : 

defendant  is  liable  for  all  the  con-  Seton  y.  Lafone  (1887)  19  Q.  B.  Div. 

sequences  of  his  illegal  act,  where  at  p.  74,  56  L.  J.  Q.  B.  415. 
they  are  not  so  remote  as  to  have  no  (/)  4  Denio,  464.    The  decision 

direct  connection  with  the  act,  as  seems  to  be  accepted  as  good  law : 

by  the  lapse  of  time  for  instance."  Fiero,  31,  32,  43. 
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In  running  behind  the  counter  for  shelter  the  servant 
knocked  out  the  faucet  from  a  cask  of  wine,  whereby  the 
wine  ran  out  and  was  lost.  Here  the  defendant  (what- 
ever the  merits  of  the  original  quarrel)  was  clearly  a  wrong- 
doer in  pursuing  the  boy ;  the  plaintiff's  house  was  a 
natural  place  for  his  servant  to  take  refuge  in,  and  it  was 
also  natural  that  the  servant,  **  fleeing  for  his  life  from  a 
man  in  hot  pursuit  armed  with  a  deadly  weapon,"  should, 
in  his  hasty  movements,  do  some  damage  to  the  plaintiff's 
property  in  the  shop. 

Ginik  V.  There  was  a  curious  earlier  case  in  the  same  State  {g)^ 

where  one  Ghiille,  after  going  up  in  a  balloon,  came  down 
in  Swan's  garden.  A  crowd  of  people,  attracted  by  the 
balloon,  broke  into  the  garden  and  trod  down  the 
vegetables  and  flowers.  GuiUe's  descent  was  in  itself 
plainly  a  trespass :  and  he  was  held  liable  not  only  for 
the  damage  done  by  the  balloon  itself  but  for  that  which 
was  done  by  the  crowd.  "If  his  descent  under  such 
circumstances  would  ordinarily  and  naturally  draw  a 
crowd  of  people  about  him,  either  from  curiosity,  or  for 
the  purpose  of  rescuing  him  from  a  perilous  situation  ;  all 
this  he  ought  to  have  foreseen,  and  must  be  responsible 
for"  (A).  In  both  these  cases  the  squib  case  was  com- 
mented and  relied  on.  Similarly  it  has  many  times  been 
said,  and  it  is  undoubted  law,  that  if  a  man  lets  loose  a 
dangerous  animal  in  an  inhabited  place  he  is  liable  for  all 
the  mischief  it  may  do. 


(fj)  Guille   V.    Swan    (1822)    19  The  later  Scottish  case  of  ScotCs 

Johns.  381.  Trustees  v.  Moss  (1889)   17  R.  32, 

(A)  Per  Spencer   C.  J.    It  ap-  is  hardly  so  strong,  for  there  a 

peared  that  the  defendant  (plaintiff  parachute  descent   waa   not   only 

in  error)  had  called  for  help ;  but  contemplated  but  advertised  as  a 

this  was   treated    as   immaterial,  public  entertainment. 
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The  balloon  case  illustrates  what  was  observed  in  the  Liability 

for  ooii>e- 

first  chapter  on  the  place  of  trespass  in  the  law  of  torts,  quonces  of 
The  trespass  was  not  in  the  common  sense  wilful ;  Gruille  ^^'P^**** 
certainly  did  not  mean  to  come  down  into  Swan's  garden, 
which  he  did,  in  fact,  with  some  danger  to  himself.  But 
a  man  who  goes  up  in  a  balloon  must  know  that  he  has 
to  come  down  somewhere,  and  that  he  cannot  be  sure  of 
coming  down  in  a  place  which  he  is  entitled  to  use  for 
that  purpose,  or  where  his  descent  will  cause  no  damage 
and  excite  no  objection.  Guille's  liability  was  accordingly 
the  same  as  if  the  balloon  had  been  under  his  control,  and 
he  had  guided  it  into  Swan's  garden.  If  balloons  were  as 
manageable  as  a  vessel  on  the  sea,  and  by  some  accident 
which  could  not  be  ascribed  to  any  fault  of  the  traveller 
the  steering  apparatus  got  out  of  order,  and  so  the  balloon 
drifted  into  a  neighbour's  garden,  the  result  might  be 
different.  So,  if  a  landslip  carries  away  my  land  and 
house  from  a  hillside  on  which  the  house  is  built,  and 
myself  in  the  house,  and  leaves  all  overlying  a  neighbour's 
field  in  the  valley,  it  cannot  be  said  that  I  am  liable  for 
the  damage  to  my  neighbour's  land;  indeed,  there  is 
not  even  a  technical  trespass,  for  there  is  no  voluntary 
act  at  alL  But  where  trespass  to  property  is  committed 
by  a  voluntary  act,  known  or  not  known  to  be  an  infringe- 
ment of  another's  right,  there  the  trespasser,  as  regards 
liability  for  consequences,  is  on  the  same  footing  as  a 
wilful  wrong-doer. 

A  simple  example  of  a  consequence  too  remote  to  be  Conse- 
ground  for  liability,  though  it  was  part  of  the  incidents  p^te:**^° 
following  on   a  wrongful  act,  is  afforded  by  Olover  v,  ^^''^^• 
London  and  South    Western  Railway  Company  (t).     The  R,  Co. 
plaintiff,  being  a  passenger  on  the  railway,  was  charged 

(•)  (1867)  L.  R.  3  Q.  B.  25,  37  L.  J.  Q.  B.  67. 
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by  the  company's  ticket  collector,  wrongly  as  it  turned 
out,  with  not  having  a  ticket,  and  was  removed  from 
the  train  by  the  company's  servants  with  no  more  force 
than  was  necessary  for  the  purpose.  He  left  a  pair  of 
race-glasses  in  the  carriage,  which  were  lost;  and  he 
sought  to  hold  the  company  liable  not  only  for  ih& 
personal  aseault  conmiitted  by  taking  him  out  of  the 
train,  but  for  the  value  of  these  glasses.  The  Court  held 
without  difficulty  that  the  loss  was  not  the  "necessary 
consequence"  or  "immediate  result"  of  the  wrongful 
act :  for  there  was  nothing  to  show  that  the  plaintiff  was 
prevented  from  taking  his  glasses  with  him,  or  that  he 
would  not  have  got  them  if  after  leaving  the  carriage  he 
had  asked  for  them. 


Question  In  criminal  law  the  question  not  unfrequently  occurs, 
kilUn/in*  ou  a  charge  of  murder  or  manslaughter,  whether  a  certain 
CTiminal  ^^  qj.  neglect  was  the  "  immediate  cause "  of  the  death 
of  the  deceased  person.  We  shall  not  enter  here  upon 
the  cases  on  this  head ;  but  the  comparison  of  them  will 
be  found  interesting.  They  have  been  collected  by  Sir 
James  Stephen  {k), 

Liabflity  The  doctrine  of  "natural  and  probable  consequence'* 

^nce^  '  ^  ^os*  clearly  illustrated,  however,  in  the  law  of  negli- 

depen^  ^  gence.     For  there  the  substance  of   the  wrong  itself  ia 

bility  of  failure  to  act  with  due  foresight :  it  has  been  defined  as 

quence,  "  the  omission  to  do  something  which  a  reasonable  man, 

capability  g^d^d  Mpon  thosc  considerations  which  ordinarily  regulate 

of  being  ^q  conduct  of  human  affairs,  would  do,  or  doing  some- 

tya  thing  which  a  prudent  and  reasonable  man  would   not 

man.  do  "  (/).     Now  a  reasonable  man  can  be  guided  only  by  a 

{k)  Bigfest  of  the  Criminal  Law,       mingham  JFaterworkt  Co.  (18j6)  11 

Arta.  219,  220.  Ex.  781,  25  L.  J.  Ex.  212.     This 

{I)  Alderson  B.  in  Bli/th  y.  Bir^      is  not  a  complete  definition,  since 
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reasonable  estimate  of  probabilities.  If  men  went  about 
to  guard  themselves  against  every  risk  to  themselves  or 
others  which  might  by  ingenious  conjecture  be  conceived 
as  possible,  human  affairs  could  not  be  carried  on  at  all. 
The  reasonable  man,  then,  to  whose  ideal  behaviour  we 
are  to  look  as  the  standard  of  duty,  will  neither  neglect 
what  he  can  forecast  as  probable,  nor  waste  his  anxiety  on 
events  that  are  barely  possible.  He  will  order  his  pre- 
caution by  the  measure  of  what  appears  likely  in  the 
known  course  of  things.  This  being  the  standard,  it 
follows  that  if  in  a  particular  case  (not  being  within 
certain  special  and  more  stringent  rules)  the  harm  com- 
plained of  is  not  such  as  a  reasonable  man  in  the 
defendant's  place  should  have  foreseen  as  likely  to 
happen,  there  is  no  wrong  and  no  liability.  And  the 
statement  proposed,  though  not  positively  laid  down,  in 
Greenland  v.  Chaplin  {m)y  namely,  "that  a  person  is 
expected  to  anticipate  and  guard  against  all  reasonable 
consequences,  but  that  he  is  not,  by  the  law  of  England, 
expected  to  anticipate  and  guard  against  that  which  no 
reasonable  man  would  expect  to  occur,"  appears  to  con- 
tain the  only  rule  tenable  on  principle  where  the  liability 
is  founded  solely  on  negligence.  "  Mischief  which  could 
by  no  possibility  have  been  foreseen,  and  which  no 
reasonable  person  would  have  anticipated,"  may  be  the 
ground  of  legal  compensation  under  some  rule  of  excep- 
tional severity,  and  such  rules,  for  various  reasons,  exist ; 
but  under  an  ordinary  rule  of  due  care  and  caution  it 
cannot  be  taken  into  account  (w).     It  is  suggested  by  an 

a  man  is  not  UaUe  for  even  wilful  Law,    i.   106,     for     a     different 

anuBsion  without  some  antecedent  opinion,    which    seems,     at    first 

groundofdnty.  But  of  that  hereafter.  sight,  to  be  supported  bj  the  ditta 

(m)  Per  Pollock  C.  B.  (1850)  5  of  Channell  B.  and  Blackburn  J. 

Ex.  at  p.  248,  82  B.  R.  at  p.  660.  in  Smith  v.  X.  ^  S.  W.  M.  Co.  in 

(n)   See   Beven,    Negligence  in  Ex.  Gh.  L.  R.  6  C.  P.  14,  21  (see 
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author  whose  opinions  are  always  deserving  of  attention 
that  this  rule  applies  only  ^^in  determining  what  is 
negligence,"  and  "  not  in  limiting  the  consequences 
flowing  from  it  when  once  established : "  and  the 
learned  author  works  out  this  position  in  an  ingenious  and 
elaborate  argument  (n).  The  limited  scale  of  this  book 
forbids  me  to  say  more  than  that,  with  all  respect,  I  am 
unable  to  follow  him. 

Examples:      "We  shall  now  give  examples  on  either  side  of  the  line. 
{{*''Y:.  In    Hill   v.   New    Rivei'    Company  (o).  the    defendant 

Co.  company  had  in  the  course  of  their  works  caused  a  stream 

of  water  to  spout  up  in  the  middle  of  a  public  road, 
^vithout  making  any  provision,  such  as  fencing  or  watching 
it,  for  the  safety  of  persons  using  the  highway.  Ab  the 
plaintiff's  horses  and  carriage  were  being  driven  along  the 
road,  the  horses  shied  at  the  water,  dashed  across  the  road, 
and  fell  into  an  open  excavation  by  the  roadside  which  had 
been  made  by  persons  and  for  purposes  unconnected  with 
the  water  company.  It  was  argued  that  the  immediate 
cause  of  the  injuries  to  man,  horses  and  carriage  ensuing 
upon  this  fall  was  not  the  unlawful  act  of  the  water 
company,  but  the  neglect  of  the  contractors  who  had 
made  the  cutting  in  leaving  it  open  and  unfenced.  But 
the  Court  held  that  the  "proximate  cause"  was  "the 
first  negligent  act  which  drove  the  carriage  and  horses 
into  the  excavation."  In  fact  it  was  a  natural  consequence 
that  frightened  horses  should  bolt  off  the  road ;  it  could 

more  as  to  this  case,  p.  454,  below).  in  the  text).     Otherwise  they  seem 

I  submit  that  these  dicta,  taken  against  the  weight  of  authority, 

with  the  context,  mean  only  that  (»)  Ibid, 

it  is  not  sufficient  for  a  defendant  (o)  9  B.  &  S.   303   (1868)  :    cp. 

to  say  that  he   could    not    have  Harris  v.  Mohhs  (Denman  J.  1878) 

anticipated    the    consequences    in  3  Ex.  D.  268,  which,  perhaps,  goes 

every  detail  (op.  the  cases  discussed  a  step  farther. 
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not  be  foreseen  exactly  where  they  would  go  off,  or  what 
they  might  run  against  or  fall  into.  But  some  such  harm 
as  did  happen  was  probable  enough,  and  it  was  immaterial 
for  the  purpose  in  hand  whether  the  actual  state  of  the 
ground  was  temporary  or  permanent,  the  work  of  nature 
or  of  man.  If  the  carriage  had  gone  into  a  river  or  over 
an  embankment,  or  down  a  precipice,  it  would  scarcely 
have  been  possible  to  raise  the  doubt. 

WilUama  v.  Great  Western  Railway  Company  {p)  is  a  rniiiamM 
stronger  case,  if  not  an  extreme  one.  There  were  on  a  j;  ^»^  * 
portion  of  the  company's  line  in  Denbighshire  two  level 
crossings  near  one  another,  the  railway  meeting  a  caniage- 
road  in  one  place  and  a  footpath  (which  branched  off 
from  the  road)  in  the  other.  It  was  the  duty  of  the 
company  under  certain  Acts  to  have  gates  and  a  watchman 
at  the  road  crossing,  and  a  gate  or  stile  at  the  footpath 
crossing ;  but  none  of  these  things  had  been  done. 

"  On  the  22nd  December,  1871,  the  plaintiff,  a  child  of 
four  and  a-half  years  old,  was  found  lying  on  the  rails  by 
the  footpath,  with  one  foot  severed  from  his  body.  There 
was  no  evidence  to  show  how  the  child  had  come  there  (q), 
beyond  this,  that  he  had  been  sent  on  an  errand  a  few 
minutes  before  from  the  cottage  where  he  lived,  which 
lay  by  the  roadside,  at  about  300  yards  distance  from  the 
railway,  and  farther  from  it  than  the  point  where  the 
footpath  diverged  from  the  road.  It  was  suggested  on 
the  part  of  the  defendants  that  he  had  gone  along  the 
road,  and  then,  reaching  the  railway,  had  strayed  down 

{p)  L.  R.  9  Ex.  157,  43  L.  J.  Ex.  besides  the  statutory  precaution}* 

105  (1874).    Cp.  Hayes  v.  Michigan  proved  to  have  been  omitted,  which 

Central  Rail.  Co,  (1883)   111  U.  8.  may  have  been  prescribed  or  ob- 

228.  served  at  the  level  crossing.     It 

{q)  Nor   as   to    any    particular  may  be  inferred  that  the  accident 

train,  nor  as  to  precautions,  if  any,  happened  in  the  daytime. 
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the  line ;  and  on  the  part  of  the  plaintiff,  that  he  had  gone 
along  the  open  footpath,  and  was  crossing  the  line  when 
he  was  knocked  down  and  injured  bj  the  passing  train." 

On  these  facts  it  was  held  that  there  was  evidence 
proper  to  go  to  a  jury,  and  on  which  they  might 
reasonably  find  that  the  accident  to  the  child  was  caused 
by  the  railway  company's  omission  to  provide  a  gate  or 
stile.  **  One  at  least  of  the  objects  for  which  a  gate  or 
stile  is  required  is  to  warn  people  of  what  is  before  them, 
and  to  make  them  pause  before  reaching  a  dangerous 
place  like  a  railroad"  (r). 


Bailiff*  of 
Roinney 
Marsh  v. 
Trinity 
Some, 


In  Bailiffs  of  Romney  Marsh  v.  Trinity  Ilouse  («),  a 
Trinity  House  cutter  had  by  negligent  navigation  struck 
on  a  shoal  about  three-quarters  of  a  mile  outside  the 
plaintiffs'  sea-wall.  Becoming  unmanageable,  the  vessel 
was  inevitably  driven  by  strong  wind  and  tide  against 
the  sea-wall,  and  did  much  damage  to  the  wall.  It  was 
held  without  difficulty  that  the  Corporation  of  the  Trinity 
House  was  liable  (under  the  ordinary  rule  of  a  master's 
responsibility  for  his  servants,  of  which  hereafter)  for  this 
damage,  as  being  the  direct  consequence  of  the  first  default 
which  rendered  the  vessel  unmanageable. 


Lynch  V. 
Nurdin, 


Something  like  this,  but  not  so  simple,  was  Lynch  v. 
Nurdin  {t)y  where  the  owner  of  a  horse  and  cart  left  them 


(r)  Amphlett  B.,  L.  R.  9  Ex.  at 
p.  162. 

W  L.  R.  6  Ex.  204,  39  L.  J.  Ex. 
163  (1870) ;  in  Ex.  Ch.  L.  R.  7  Ex. 
247  (187'i).  This  comes  near  the 
case  of  letting  loose  a  dangerous 
animal ;  a  drifting  vessel  is  in  Itself 
a  dangerous  thing.  In  TAe  George 
and  Richard  (1871)  L.  R.  3  A.  &  E. 
46G|  a  brig  by  negligent  navigation 


ran  into  a  bark,  and  disabled  her ; 
the  bark  was  driven  on  shore ;  held 
that  the  o-wners  of  the  brig  were 
liable  for  injury  ensuing  from  the 
wreck  of  the  bark  to  persons  on 
board  her. 

U)  1  O.B.  29,  lOL.J.Q.B.  73, 
55  R.  R.  191  (1841) ;  approved  by 
C.  A.,  Harrold  v.  WaUiey  [1898] 
2  Q.  B.  320,  67  L.  J.  Q.  B.  771 ; 
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nnwatohed  in  the  street ;  some  children  oame  up  and  began 
playing  about  the  cart,  and  as  one  of  them,  the  plaintiff 
in  the  cause,  was  climbing  into  the  cart  another  pulled  the 
horse's  bridle,  the  horse  moved  on,  and  the  plaintiflE  fell 
down  under  the  wheel  of  the  cart  and  was  hurt.  The 
owner  who  had  left  the  cart  and  horse  unattended  was 
held  liable  for  this  injury.  The  Court  thought  it  strictly 
within  the  province  of  a  jury  **  to  pronounce  on  all  the 
circumstances,  whether  the  defendant's  conduct  was  want- 
ing in  ordinary  care,  and  the  harm  to  the  plaintiff  such  a 
result  of  it  as  might  have  been  expected  "  (u). 

In  a  later  case  the  driver  of  a  tradesman's  cart,  who  Engeihart 
had  instructions  not  to  leave  the  cart,  had  with  him  a  lad  pcb?!^""^ 
ignorant  of  driving,  whose  only  duty  was  to  deliver  parcels.  MeDoumii 
The  driver  went  into  a  house  to  get  oil  for  his  lamp,  and  co, 
the  boy  drove  the  cart  round,  meaning  to  have  it  ready 
for  turning  back.    In  so  doing  he  ran  into  the  plaintiff's 
carriage.     It  was  held  that  the  driver's  original  negligence 
in    leaving  the  cart  was  the  "  effective  cause "   of  the 

ihifl  was  oot  such  a  stroog  case  (the  truck,  endeavouring  with  due  cau- 

defendant  had  a  fence  bounding  a  tion,  as  it  was  found,  to  drive  past 

highway,  which  was  so  insecure  as  through  the  narrowed  fairway  thus 

to  be  a  nuisance ;  the  plaintiff,  a  left,  struck  the  shafts  of  the  defen- 

smaU  child,  was  hurt  by  the  fence  dant's  truck,  which  whirled  round 

falling  when  he  put  his  foot  on  it] :  and  struck  and  injured  the  plaintiff, 

and  cp.  Clark  v.  Chambers,  3  Q.  B.  who  was  on  the  side  walk.    Held, 

D.  at  p.  331.  that  the  defendant  was  liable.    If 

the  case  had  been  that  the  shafts  of 

(w)  This  case  was  relied  on  in  the  truck  remained  on  the  sidewalk, 

Massachusetts  in  Powell  v.  Beveney  and  the  plaintiff  afterwards  stum- 

(1849)  3  Gush.  300,  where  the  de-  bled  on  them  in  the  dark,  it  would 

fendimt's  truck  had,  contrary  to  be   an    almost    exact   parallel   to 

local  regulations,  been  left  out  in  Clark  v.  Chambers  (3  Q.  B.  D.  327, 

the  street  for  the  night,  the  shafts  47  L.  J.  Q.  B.  427  ;    see  p.   49 

being  shored  up  and  projecting  into  below).    Lywh  t.  Nurdin  has  aho 

the  road ;  a  second  truck  was  simi-  been  approved  and  followed  in  the 

larly  placed  on  the  opposite  side  of  Sup.  Ct.  U.  S. ;  see  Union  Pae,  My. 

the  road ;   the  driver  of  a  third  v.  McDonald  (1893)  152  U.  S.  262. 


46 


PRINCIPLES  OF  LIABIUTY. 


damage,  and  his  employer  was  therefore  liable  (ic).  Negli- 
gence, however,  must  be  proved.  A  railway  company  does 
not  insure  the  public  against  every  kind  of  damage,  known 
or  unknown,  that  may  result  from  trespassers  meddling 
with  its  rolling  stock  (y). 


Con- 
trasted 
cases  of 
non- 
liability 
and  lia- 
bility : 

Cox  V. 

Jinrbidge, 

Leey, 


It  will  be  seen  that  on  the  whole  the  disposition  of  the 
Courts  has  been  to  extend  rather  than  to  narrow  the  range 
of  "  natural  and  probable  consequences."  A  pair  of  cases 
at  first  sight  pretty  much  alike  in  their  facts,  but  in  one  of 
which  the  claim  succeeded,  while  in  the  other  it  failed,  will 
show  where  the  line  is  drawn.  If  a  horse  escapes  into  a 
public  road  and  kicks  a  person  who  is  lawfully  on  the  road, 
its  owner  is  not  liable  unless  he  knew  the  horse  to  be 
vicious  (s).  He  was  bound  indeed  to  keep  his  horse  from 
straying,  but  it  is  not  an  ordinary  consequence  of  a  horse 
being  loose  on  a  road  that  it  should  kick  human  beings 
without  provocation.  The  rule  is  different  however  if  a 
horse  by  reason  of  a  defective  gate  strays  not  into  the  iiDad 
but  into  an  adjoining  field  where  there  are  other  horses, 
and  kicks  one  of  those  horses.  In  that  case  the  person 
whose  duty  it  was  to  maintain  the  gate  is  liable  to  the 
owner  of  the  injured  horse  (a). 


(x)  Engelkart  v.  Farrant  ^  Co. 
[1897]  1  Q.  B.  240,  66  L.  J.  Q.  B. 
122,  C.  A. 

(y)  McDoicall  v.  G,  W.  S.  Co. 
[1903]  2  K.  B.  331,  72  L.  J.  K.  B. 
652,  C.  A.  Here  the  C.  A.  pointed 
out  that  the  precautions  suggested 
by  the  plaintiff's  counsel  would  not 
necessarily  or  probably  have  been 
more  effectual  than  those  in  fact 
adopted.  Contrast  this  with  H.  H. 
Co.  V.  Stout  (1873)  17  WaU.  657,  a 
case  on  the  other  side  of  the  line. 


(s)  Cox  V.  Burbidge  (1863)  13 
C.  B.  N.  S.  430,  32  L.  J.  C.  P.  89. 

{a)  Lee  v.  Rilsy  (1865)  18  C.  B. 
N.  S.  722,  34  L.  J.  C.  P.  212. 
Both  dccisionB  were  unanimouSy 
and  two  judges  (Erie  C.  J.  and 
Keating  J.)  took  part  in  both.  Cp. 
Ellis  V.  Loftm  Iron  Co.,  L.  R.  10 
C.  P.  10,  44  L.  J.  C.  P.  24  ;  Sale- 
strap  V.  Gregory  [1895]  1  Q.  B.  5GI, 
64  L.  J.  Q.  B.  415,  a  case  on  the 
border-line,  per  Wills  J. 
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The  leading  case  of  Metropolitan  Ry,  Co,  v.  Jachon  (b)  Metro- 
is  in  truth  of  this  class,  though  the  problem  arose  and  was  Hi/.  co.  v. 
considered,  in  fonn,  upon  the  question  whether  there 
was  any  evidence  of  negligence.  The  plaintiff  was  a 
passenger  in  a  carriage  already  over-full.  As  the  train 
was  stopping  at  a  station,  he  stood  up  to  resist  yet  other 
persons  who  had  opened  the  door  and  tried  to  press  in. 
While  he  was  thus  standing,  and  the  door  was  open,  the 
train  moved  on.  He  laid  his  hand  on  the  door-lintel 
for  support,  and  at  the  same  moment  a  porter  came  up, 
turned  ofE  the  intruders,  and  quickly  shut  the  door  in 
the  usual  manner.  The  plaintiff's  thumb  was  caught  by 
the  door  and  crushed.  After  much  difference  of  opinion 
in  the  Courts  below,  mainly  due  to  a  too  literal  fol- 
lowing of  certain  previous  authorities,  the  House  of  Lords 
unanimously  held  that,  assuming  the  failure  to  prevent 
overcrowding  to  be  negligence  on  the  company's  part,  the 
hurt  suffered  by  the  plaintiff  was  not  nearly  or  certainly 
enough  connected  with  it  to  give  him  a  cause  of  action. 
It  was  an  accident  which  might  no  less  have  happened  if 
the  carriage  had  not  been  overcrowded  at  all. 

Unusual  conditions  brought  about  by  severe  frost  have  Non- 
more  than  once  been  the  occasion  of  accidents  on  which  fo*  con- 
untenable  claims  for  compensation  have  been  founded,  the  ^^nusuai 
Courts  holding  that  the  mishap  was  not  such  as  the  party  state  of 
charged  with  causing  it  by  his  negligence  could  reasonably  ^fyl/^  y, 
be    expected    to    provide  against.      In    the    memorable  fj^""'^" 
"Crimean  winter"   of   1854-5   a  fire-plug   attached  to  ^«^n- 
one    of    the    mains    of    the    Birmingham    Waterworks 
Company  was  deranged  by  the  frost,  the  expansion  of 
superficial    ice  forcing  out  the    plug,   as    it  afterwards 

(ft)  3  App.  Ca.   193,  47  L.  J.       G.  JF.  R,  Co.  [1893]  1  Q.  B.  469, 
C.  P.   3U3  (1877).      Cp.   Cobh  t.      62  L.  J.  Q.  B.  335. 
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seemed,  and  the  water  from  the  main  being  dammed  by 
incrusted  ice  and  snow  above.  The  escaping  water  found 
its  way  through  the  ground  into  the  cellar  of  a  private 
house,  and  the  occupier  sought  to  recover  from  the 
company  for  the  damage.  The  Court  held  that  the 
accident  was  manifestly  an  extraordinary  one,  and  beyond 
any  such  foresight  as  could  be  reasonably  required  (c). 
Here  nothing  was  alleged  as  constituting  a  wrong  on  the 
company's  part  beyond  the  mere  fact  that  they  did  not 
take  extraordinary  precautions. 

Sharpy.  The  later  case  of  Sharp  v.  Powell (d)  goes  farther,  as 
the  story  begins  with  an  act  on  the  defendant's  part  which 
was  a  clear  breach  of  the  law.  He  caused  his  van  to  be 
washed  in  a  public  street,  contrary  to  the  Metropolitan 
Police  Act.  The  water  ran  down  a  gutter,  and  would  in 
fact  (e)  (but  for  a  hard  frost  which  had  then  set  in  for 
some  time)  have  run  harmlessly  down  a  grating  into  the 
sewer,  at  a  comer  some  twenty-five  yards  from  where  the 
van  was  washed.  As  it  happened,  the  grating  was 
frozen  over,  the  water  spread  out  and  froze  into  a  sheet 
of  ice,  and  a  led  horse  of  the  plaintifE's  slipped  thereon 
and  broke  its  knee.  It  did  not  appear  that  the  defendant 
or  his  servants  knew  of  the  stoppage  of  the  grating. 
The  Court  thought  the  damage  was  not  "within  the 
ordinary  consequences "  (/)  of  such  an  act  as  the  defen- 
dant's,  not  "one  which  the  defendant   could  fairly  be 


[e)  Blyth  V.  Birmingham  Water-  Cp.  Mayse  on  Damages,  Preface  to 

works  Co,  (1856)    11   Ex.   781,  26  the  first  edition. 

L  J.  Ex.  212.     The  question  was  ^  ^    ^  ^  ^            ^^  ^ 

not  really  of  remoteness  of  damage  C  P  96  f  1872^ 
but  whether  there  was  any  evidence 

of  negligence  at  aU ;  nevertheless  (^)  ^  the  Court  found,  having 

the  case  is  instructive  for   com-  power  to  draw  inferences  of  fact, 

parison  with  the  others  here  cited.  (/)  Grove  J. 
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expected  to  anticipate  as  likelj  to  ensue  from  his  act "  ((/) : 
he  "  could  not  reasonably  be  expected  to  foresee  that  the 
water  would  accumulate  and  freeze  at  the  spot  where  the 
accident  happened  "  (A). 

Some  doubt  appears  to  be  cast  on  the  rule  thus  laid  Queetioo, 
down — ^which,  it  is  admitted,  is  the  right  one — ^by  what  same  rule 
was  said  a  few  years  later  in  Clark  v.  Chamber's  (t),  though  oonse-  °^ 
not  by  the  decision  itself.     This  case  raises  the  question  ^^^^^  ^^ 
whether  the  liability  of  a  wrong-doer  may  not  extend  wrong: 
even  to    remote  and    unlikely   consequences  where  the  ^chambers, 
original  wrong  is  a  wilful  trespass,  or  consists  in  the 
unlawful  or  careless  use  of  a  dangerous  instrument.     The 
main  facts  were  as  follows  : — 

1.  The  defendant  without  authority  set  a  barrier,  partly 
armed  with  spikes  (chevaux-de-frise),  across  a  road  subject 
to  other  persons'  rights  of  way.  An  opening  was  at  most 
times  left  in  the  middle  of  the  barrier,  and  was  there  at 
the  time  when  the  mischief  happened. 

2.  The  plaintiflE  went  after  dark  along  this  road  and 
through  the  opening,  by  the  invitation  of  the  occupier 
of  one  of  the  houses  to  which  the  right  of  using  the  road 
belonged,  and  in  order  to  get  to  that  house. 

3.  Some  one,  not  the  defendant  or  any  one  authorized 
by  him,  had  removed  one  of  the  chevaux-de-frise  barriers, 
and  set  it  on  end  on  the  footpath.  It  was  suggested,  but 
not  proved,  that  this  was  done  by  a  person  entitled  to 
use  the  road,  in  exercise  of  his  right  to  remove  the 
unlawful  obstruction. 

4.  Beturning  later  in  the  evening  from  his  friend's 
house,  the  plaintifF,  after  safely  passing  through  the 
central    opening    above    mentioned,  turned    on    to    the 

is)  Keating  J.  (t)  3  Q.  B.  D.  327, 47  L.  J.  Q.  B. 

(A)  BoTiU  0.  J.  427  (1878). 

P. — T.  B 
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footpath.  He  there  came  against  the  chevaux-de-frise 
thus  displaced  (which  he  could  not  see,  the  night  being 
very  dark),  and  one  of  the  spikes  put  out  his  eye. 

After  a  verdict  for  the  plaintiff  the  case  was  reserved 
for  further  consideration,  and  the  Court  (A*)  held  that 
the  damage  was  nearly  enough  connected  with  the 
defendant's  first  wrongful  act — namely,  obstructing  the. 
road  with  instruments  dangerous  to  people  lawfully 
using  it — for  the  plaintiff  to  be  entitled  to  judgment. 
It  is  not  obvious  why  and  how,  if  the  consequence  in 
Clarh  V.  Chambers  was  natural  and  probable  enough  to 
justify  a  verdict  for  the  plaintiff,  that  in  Shm*p  v.  Poicell 
was  too  remote  to  be  submitted  to  a  jury  at  aU.  The 
Court  did  not  dispute  the  correctness  of  the  judgments 
in  Sharp  v.  Powell  "as  applicable  to  the  circumstances 
of  the  particular  case ; "  but  their  final  observations  (/) 
certainly  tend  to  the  opinion  that  in  a  case  of  active 
wrong-doing  the  rule  is  different.  Such  an  opinion,  it  is 
submitted,  is  against  the  general  weight  of  authority, 
and  against  the  principles  underlying  the  authorities  (w). 
However,  their  conclusion  may  be  supported,  and  may 
have  been  to  some  extent  determined,  by  the  special  rule 
imposing  the  duty  of  what  has  been  called  *^  consummate 
caution ' '  on  persons  dealing  with  dangerous  instruments. 

Coiise-  Perhaps  the  real  solution  is  that  here,  as  in  Hill  v.  New 

natural  in  River  Co.  (w),  the  kind  of  harm  which  in  fact  happened 
thoujrh       niight  have  been  expected,  though  the  precise  manner  in 

(A)  Cockbum  C.  J.  and  Kanistj  (m)  Compare  tho  cases  on  slander 

J.   The  point  chiefly  argued  for  the  collected  in  the  notes  to  Vicart  v. 

defendant  seems  to  have  been  that  Wikocksy  2  Sm.  L.  G.     Compare 

the  intervention  of  a  third  person's  also,   as  to  consequential  liability 

act    prevented    him    from    being  for  disregard  of  statutory  provi- 

liable :  a  position  which  is  clearly  sions,  Gorris  v.  Scott  (1874)  L.  R. 

untenable  (see  Scott  t.  Shepherd) ;  9  Ex.  125,  43  L.  J.  Ex.  29. 
but  the  judgment  is  of  vrider  scope. 

(/)  3  Q.  B.  D.  at  p.  338.  (n)  P.  42,  above. 
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which   it  happened  was    determined    by   an   extraneous  not  in 

circnni- 

accident.  If  in  this  case  the  spikes  had  not  been  stance, 
disturbed,  and  the  plaintiff  had  in  the  dark  missed 
the  free  space  left  in  the  barrier,  and  run  against  the 
spiked  part  of  it,  the  defendant's  liability  could  not  have 
been  disputed.  As  it  was,  the  obstruction  was  not  exactly 
where  the  defendant  had  put  it,  but  still  it  was  an 
obstruction  to  that  road  which  had  been  wrongfully 
brought  there  by  him.  He  had  put  it  in  the  plaintiff's 
way  no  less  than  Shepherd  put  his  squib  in  the  way  of 
ttriking  Scott;  whereas  in  Sharp  v.  Poicell  the  mischief 
was  not  of  a  kind  which  the  defendant  had  any  reason  to 
foresee. 

The  turn  taken  by  the  discussion  in  Clark  v.  ChamherB 
was,  in  this  view,  unnecessary,  and  it  is  to  be  regretted 
that  a  considered  judgment  was  delivered  in  a  form 
tending  to  unsettle  an  accepted  rule  without  putting 
anything  definite  in  its  place.  On  the  whole,  I  submit 
that,  whether  Clark  v.  Chambers  can  stand  with  it  or  not, 
both  principle  and  the  current  of  authority  concur  to 
maintain  the  law  as  declared  in  Sharp  v.  Poicell. 

Where  a  wrongful  or  negligent  act  of  A.  threatening  Djmagw 
Z.  with  immediate  bodily  hurt,  but  not  causing  such  hurt,  ^^^  q^^' 
produces  in  Z.  a  sudden  terror  or  "  nervous  shock,"  from  "J^^JfJi 
which  bodily  illness  afterwards  ensues,  is  this  damage  too  whether 
remote  to  enter  into  the  measure  of  damages  if  A.'s  act  mote, 
was  an  absolute  wrong,  or  to  give  Z.  a  cause  of  action  if 
actual  damage  is  the  gist  of  the  action?    The  Judicial 
Committee  decided  in  1888  (o)  that  such  consequences  are 
too  remote ;  but  it  is  submitted  that  the  decision  is  not 
satisfactory.      A  husband  and  wife  were  driving  in  a 
buggy  across  a  level  railway  crossing,  and,  through  the 

(o)  Vicioi'ian  Eailwayn  Commissioners  v.  Coultas^  13  App.  Ca.  222,  57  L.  J. 
P.  C.  69. 
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obvious  and  admitted  negligenoe  of  the  gatekeeper^  the 
buggy  was  nearly,  but  not  quite,  run  down  by  a  train ; 
the  husband  "  got  the  buggy  across  the  line,  so  that  the 
train,  which  was  going  at  a  rapid  speed,  passed  close  to  the 
back  of  it,  and  did  not  touch  it."  The  wife  then  and 
there  fainted,  and  it  was  proved  to  the  satisfaction  of  the 
Court  below  "that  she  received  a  severe  nervous  shock 
from  the  fright,  and  that  the  illness  from  which  she  after- 
wards suffered  was  the  consequence  of  the  fright."  It 
may  be  conceded  that  the  passion  of  fear,  or  any  other 
emotion  of  the  mind,  however  painful  and  distressing  it 
be,  and  however  reasonable  the  apprehension  which  causes 
it,  cannot  in  itself  be  regarded  as  measurable  temporal 
damage ;  and  that  the  judgment  appealed  from,  if  and  so 
far  as  it  purported  to  allow  any  distinct  damages  for 
"  mental  injuries  "  (p),  was  erroneous.  But  their  lordships 
seem  to  have  treated  this  as  obviously  involving  the  fur- 
ther proposition  that  physical  illness  caused  by  reasonable 
fear  is  on  the  same  footing.  This  does  not  follow.  The 
true  question  would  seem  to  be  whether  the  fear  in  which 
the  plaintiff  was  put  by  the  defendant's  wrongful  or 
negligent  conduct  was  such  as,  in  the  circumstances,  would 
naturally  be  suffered  by  a  person  of  ordinary  courage  and 
temper,  and  such  as  might  thereupon  naturally  and 
probably  lead,  in  the  plaintiff's  case  (</),  to  the  -physical 
effects  complained  of.  Fear  taken  alone  falls  short  of 
being  actual  damage,  not  because  it  is  a  remote  or 
unlikely  consequence,  but  because  it  can  be  proved  and 

{p)  It  is  hy  no  means  dear  that  So,    as   regards   the    measure    of 

such  was  the  intention  or  effect.  damages    when    liability    is    not 

See  the  report,  12  V.  L.  R.  895.  denied,  the  defendant  has  to'  take 

his  chance  of  the  person  disabled 

{g)  This  must  be  so  unless  we  go  being  a  workman,  or  a  tradesman 

back  to  the  old  Germanic  method  in  a  small  way,  or  a  physician  with 

of  a  fixed  scale  of  compensation.  a  large  practice. 
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measured  only  by  physical  effects.  The  opinion  of  the 
Judicial  Committee,  outside  the  State  of  Victoria,  is  as 
extra-judicial  as  the  contrary  and  (it  is  submitted)  better 
opinion  expressed  in  two  places  (r)  by  Sir  James  Stephen 
as  to  the  possible  commission  of  murder  or  manslaughter 
by  the  wilful  or  reckless  infliction  of  "  nervous  shock,"  or 
a  later  contrary  decision  in  Ireland  («).  And  if  the 
reasoning  of  the  Judicial  Committee  be  correct,  it  becomes 
lather  difficult  to  see  on  what  principle  assault  without 
battery  is  an  actionable  wrong  («).  The  decision  is  now 
disapproved  by  Wright  J.  (^),  and  by  Kennedy  and 
Phillimore  J  J.  (m).  It  is  perhaps  safe  to  say  that,  even 
if  the  actual  decision  of  the  Judicial  Committee  can  be 
supported  on  the  facts  before  their  lordships,  it  cannot  be 
relied  on  in  an  English  Court  as  laying  down  any  general 
rule  (x). 


(r)  Dig.  Gr.  Law,  note  to  art. 
221 ;  Hist.  Or.  Law,  iii.  5. 

(#)  Cp.  Mr.  Beven's  critioism  of 
this  case,  Negligence  in  Law,  i.  76, 
S4.  As  he  justly  points  oat,  it 
has  never  been  questioned  that  an 
action  maj  lie  for  damage  done  bj 
an  animal  which  has  been  frightened 
hy  the  defendant's  negligent  act : 
Manehetter  South  Jn,  R,  Co,  v. 
Fidlarton  a863)  14  0.  B.  N.  S.  64 ; 
S'mkin  v.  L.  ^  N.  W.  It.  Co.  (1888) 
21  Q.  B.  Div.  453,  59  L.  T.  797 ; 
Brotim  Y.  JEaatem  and  Midland*  R. 
Co.  (1889)  22  Q.  B.  Div.  391,  68 
L.  J.  Q.  B.  212.  The  Exchequer 
Division  in  L^land  has  refused  to 
foUow  this  doctrine  of  the  Judicial 
Committee :  Bell  v.  0,  N,  Jt.  Co. 
(1890)  26  L.  R.  Ir.  428.  And  see 
Ames,  Sel.  Ca.  on  Torts,  16,  16. 
In  Fuffh  V.  X.  B.  f  S.  C.  R.  Co. 
[1896]  2  Q.  B.  248,  66  L.  J.  Q.  B. 


521,  the  C.  A.  avoided  expressing 
any  opinion  on  the  point.  In  New 
York,  however,  a  similar  case  has 
been  decided  in  accordance  with 
the  Judicial  Committee's  view : 
Mitchell  V.  R.  R.  Co.  (1896)  161 
N.  Y.  107 ;  and  the  same  line  has 
been  taken  in  Massachusetts : 
Spade  V.  Lynn  ^  Boston  R.  R.  (1897) 
168  Mass.  286.  The  American 
decisions  are  considered  in  Dulieu 
V.  White  f  Sontf  note  («)  below. 

(0  Wilkineon  v.  Downton  [1897] 
2  Q.  B.  67,  66  L.  J.  Q.  B.  493. 

(«)  Dulieiiy.  White ^  Son8\\^(i\'] 
2  K.  B.  669,  70  L.  J.  K.  B.  837. 
Phillimore  J.  thought  it  material 
that  the  plaintiff  was  not  on  the 
highway  but  in  her  house.  We 
venture  to  think  this  a  needless 
refinement. 

{x)  See  Mayne  on  Damages, 
7th  ed.  61—56. 
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CHAPTER  III. 

PERSONS  AFFECTED  BY  TORTS. 


1. — Limitations  of  Personal  Capacity. 

In  the  law  of  contract  various  grounds  of  personal  dis* 
ability  have  to  be  considered  with  some  care.  Infants^ 
married  women,  lunatics,  are  in  different  degrees  and 
for  different  reasons  incapable  of  the  duties  and  rights 
arising  out  of  contracts.  In  the  law  of  tort  it  is  other- 
wise, generally  speaking,  there  is  no  limit  to  personal 
capacity  either  in  becoming  liable  for  civil  injm'ies,  or 
in  the  power  of  obtaining  redress  for  them.  It  seems, 
on  principle  that  where  a  particular  intention,  knowledge, 
or  state  of  mind  in  the  person  charged  as  a  wrong-doer 
is  an  element,  as  it  sometimes  is,  in  constituting  the 
alleged  wrong,  the  age  and  mental  capacity  of  the  person 
may  and  should  be  taken  into  account  (along  with  other 
relevant  circumstances)  in  order  to  ascertain  as  a  fact 
whether  that  intention,  knowledge,  or  state  of  mind  was- 
present.  But  in  every  case  it  would  be  a  question  of  fact,, 
and  no  exception  to  the  general  rule  would  be  established 
or  propounded  {a).  An  idiot  would  scarcely  be  held 
answerable  for  incoherent  words  of  vituperation,  though,. 


(a)  XJlpian,  in  D.  9,  2,  ad.  log. 
Aquil.  6,  §  2.  Quaerimus,  sifuriosus 
damnum  dederit,  an  legis  Aquiliao 
actio  sitF  Et  Pegasus  negavit: 
quae  enim  in  eo  culpa  sit,  cum 
suae  mentis  non  sit?    Et  lioc  eHt 


veritisimum.  .  .  .  Quod  si  impubes 
id  fecerit,  Labeo  ait,  quia  furti 
tenetur,  teneri  et  Aquilia  eum: 
et  hoc  puto  rerum,  si  sit  iam 
iniuriae  capax. 
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if  uttered  by  a  sane  man,  they  might  be  slander.  But 
this  would  not  help  a  monomaniac  who  should  write 
libellous  post-cards  to  all  the  people  who  had  refused  or 
neglected,  say  to  supply  him  with  funds  to  recover  the 
Crown  of  England.  The  amount  of  damages  recovered 
might  be  reduced  by  reason  of  the  evident  insignificance 
of  such  libels;  but  that  would  be  all.  Again,  a  mere 
child  could  not  be  held  accountable  for  not  using  the 
discretion  of  a  man ;  but  an  infant  is  certainly  liable  for 
all  wrongs  of  omission  as  well  as  of  commission  in  matters 
where  he  was,  in  the  common  phrase,  old  enough  to  know 
better.  It  is  a  matter  of  common  sense,  just  as  we  do  not 
expect  of  a  blind  man  the  same  actions  or  readiness  to  act 
as  of  a  seeing  man.  It  has  been  held  in  New  Zealand  (b) 
that  a  lunatic  is  civilly  Kable  for  assault  (presumably, 
therefore,  for  any  kind  of  trespass)  even  if  he  is  uncon- 
scious of  the  nature  and  consequences  of  his  acts  and  in- 
capable of  understanding  them.  This,  it  is  submitted, 
is  erroneous  in  principle  and  not  required  by  any  English 
authority.  The  defence  is  not  that  the  actor  was  insane, 
but  that  there  was  no  real  voluntary  act  at  all.  Liability 
can  be  imposed  in  such  a  case  only  on  the  obsolete  theory 
(to  be  considered  in  Chap.  IV.  below)  that  inevitable  acci- 
dent is  no  excuse.  Difficulties  of  any  degree  may,  no  doubt, 
have  to  be  faced  in  determining  whether  a  given  act  was 
voluntary.  But  they  may  seem  less  formidable  if  we 
bear  in  mind  that  it  is  essentially  a  question  of  fact,  and 
that  the  burden  of  proof  is  on  the  party  who  alleges 
abnormal  conditions.     It  is  by  no  means  suggested  that 

{b)  Brerman  y.  Donaghyy  19  N.  Z.  60,  61.    And  see  detailed  oomment 

L.  R.  289.    Tbo  Court  seems  to  on  the  N.  Z.   case  by  H.   Dean 

have  been  influenced  bj  American  Bamford,  Commonwealth  Law  Rev. 

decisions,  which,  however,  are  not  iv.  3.     Would  the  New  Zealand 

approved  by  at  least  one  learned  Court  hold  a  delirious  fever  patient 

American  critic,  Burdick  on  Torts,  liable  ?    If  not,  why  not  ? 
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theories  of  psychology,  normal  or  abnormal,  should  be 
made  propositions  of  law.  The  errors  of  common  sense 
are  more  tolerable,  on  the  whole,  than  those  of  specula- 
tions ;  at  all  events  they  are  more  easily  corrected. 

Partial  or  There  exist  partial  exceptions,  however,  in  the  case  of 
ex^p^*^  convicts  and  alien  enemies,  and  apparent  exceptions  as 
^°°^  •        to  infants  and  married  women. 


Oonyicts 
and  alien 
enemies. 


Infants : 
contract 
not  to  be 
indirectly 
enforced 
by  suing 
in  tort. 


A  convicted  felon  whose  sentence  is  in  force  and  un- 
expired, and  who  is  not  "lawfully  at  large  under  any 
licence,"  cannot  sue  "  for  the  recovery  of  any  property, 
debt,  or  damage  whatsoever  "  (c).  An  alien  enemy  cannot 
sue  in  his  own  right  in  any  English  court.  Nor  is  the 
operation  of  the  Statute  of  Limitations  suspended,  it 
seems,  by  the  personal  disability  (d). 

With  regard  to  infants,  there  were  certain  cases  under 
the  old  system  of  pleading  in  which  there  was  an  option 
to  sue  for  breach  of  contract  or  for  a  tort.  In  such  a  case 
an  infant  could  not  be  made  liable  for  what  was  in  truth 
a  breach  of  contract  by  framing  the  action  ex  delicto. 
"  Tou  cannot  convert  a  contract  into  a  tort  to  enable  you 
to  sue  an  infant:  JenningH  v.  RundalV^  {e).  And  the 
principle  goes  to  this  extent,  that  no  action  lies  against 
an  infant  for  a  fraud  whereby  he  has  induced  a  person  to 
contract  with  him,  such  as  a  false  statement  that  he  is  of 
full  age  (/). 


(c)  33  &  34  Vict.  c.  23,  ss.  8,  SO. 
Can  he  sue  for  an  injunction?  Or 
for  a  dissolution  of  marriage  or 
judicial  separation  P 

{d)  See  De  Wahl  y.  Braune  (1856) 
1  H.  &  N.  178,  26  L.  J.  Ex.  343 
(alien  enemy ;  the  law  must  be  the 
same  of  a  oonvict). 


(e)  8  T.  R.  336,  4  R.  R.  680, 
thus  cited  by  Parke  B.,  Fairkurtt 
V.  Liverpool  Adelpki  Loan  Atsoeia- 
tion  (1854)  9  Ex.  422,  23  L.  J.  Ex. 
163. 

(/)  Johmonr.  Pie,  1  Sid.  268,  &c. 
See  the  report  f  uUy  cited  by  Knight 
Bruce  V.-C.  (1847)  in  Slikeman  v. 


INFANTS.  57 

But  where  an  infant  commits  a  wrong  of  which  a  con-  Limits  of 
tract,  or  the  obtaining  of  Bomething  under  a  contract,  is  indepen- 
the  occasion^  but  only  the   occasion,  he  is  liable.     In  wtodot. 
Burnard  v.  Haggis  {g)y  the  defendant  in  the  County  Court, 
an  infant  undergraduate,  hired  a  horse  for  riding  on  the 
express  condition  that  it  was  not  to  be  used  for  jumping ; 
he  went  out  with  a  friend  who  rode  this  horse  by  his  desire, 
and,  making  a  cut  across  country,  they  jumped  divers 
hedges  and  ditches,  and  the  horse  staked  itself  on  a  fence 
and  was  fatally  injured.     Having  thus  caused  the  horse 
to  be  used  in  a  manner  wholly  unauthorized  by  its  owner, 
the  defendant  was  held  to  have  committed  a  mere  trespass 
or  "  independent  tort "  (A),  for  which  he  was  Kable  to  the 
owner  apart  from  any  question  of  contract,  j'ust  as  if  he 
had  mounted  and  ridden  the  horse  without  hiring  or  leave. 

Also  it  has  been  established  by  various  decisions  in  infant 
the   Court  of    Chancery  that    "an    infant  cannot  take  take^- 
advantaire   of    his    own    fraud:"    that  is,  he  may  be  j'?n^eof 

°  ^  ^       ^  '  •^  his  owu 

compelled  to  specific  restitution,  where  that  is  possible,  fraud, 
of  anything  he  has  obtained  by  deceit,  nor  can  he  hold 
other  persons  liable  for  acts  done  on  the  faith  of  his  false 
statement,  which  would  have  been  duly  done  if  the 
statement  had  been  true  (*).  Thus,  where  an  infant  had 
obtained  a  lease  of  a  furnished  house  by  representing 
himself  as  a  responsible  person  and  of  full  age,  the  lease 


Lawtorif  1  De  G.  &  Sm.  at  p.  113,  the  old  forms  of  pleading  he  would 

andcp.  the  remarks  at  p.  110;  75  have  been  liable  at  the   owner*H 

R.  R.  at  pp.  61,  64.  election  in  case  or  in  trespass  vi  et 

is)  14  C.  B.  N.  S.  46,  32  L.  J.  armU,    See  Litt.  s.  71. 
C.  P.  189  (1863). 

(A)  See  per  Willee  J.  If  the  (»)  Lemprihre  v.  Lange  (1879)  12 
bailment  had  been  at  will,  the  de-  Gh.  D.  676  ;  and  see  other  cases  in 
fendant*B  act  woold  have  whoUj  the  writer*s  **  Principles  of  Con- 
determined  the  bailment,  and  under  tract,"  pp.  76 — 78,  7th  ed. 
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Married 
women : 
the  com- 
mon law. 


was  declared  void,  and  the  lessor  to  be  entitled  to  delivery 
of  possession,  and  to  an  injunction  to  restrain  the  lessee 
from  dealing  with  the  furniture  and  eilects,  but  not  to 
damages  for  use  and  occupation  (t). 

As  to  married  women,  a  married  woman  was  by  the 
common  law  incapable  of  binding  herself  by  contract,  and 
therefore,  like  an  infant,  she  could  not  be  made  liable 
as  for  a  wrong  in  an  action  for  deceit  or  the  like,  when 
this  would  have  in  substance  amounted  to  making  her 
liable  on  a  contract  (j).  In  other  cases  of  wrong 
(including,  as  with  infants,  wrongs  of  which  a  contract 
was  only  the  occasion)  (/»)  she  was  not  under  any  disability, 
nor  had  she  any  immunity;  but  she  had  to  sue  and  be 
sued  jointly  with  her  husband,  inasmuch  as  her  property 
was  the  husband's ;  and  the  husband  got  the  benefit  of  a 
favourable  judgment  and  was  liable  to  the  consequences  of 
an  adverse  one. 


Married  Since  the   Married  Women's  Property  Act,    1882,   a 

l»rop«rV  ^^"^®d  woman  can  acquire  and  hold  separate  property 
Act,  1882.  ijj  jjgp  Q^^j^  name,  and  sue  and  be  sued  without  joining 
her  husband.  If  she  is  sued  alone,  damages  and  costs 
recovered  against  her  are  payable  out  of  her  separate 
property  (/).  If  a  husband  and  wife  sue  jointly  for 
personal  injuries  to  the  wife,  the  damages  recovered  are 
the  wife's  separate  property  (//»).     She  may  sue  her  own 


(i)  See  note  (i),  p.  67,  »Hpra, 

(J)  Fairhurbtv.  Liverpool  Adelphi 
Loan  Agsociation  (1854)  9  Ex.  422, 
23  L.  J.  Ex.  163. 

(A-)  Earla  v.  King»cote  [1900]  2 
Ch.  685,  69  L.  J.  Ch.  725,  C.  A. 

(/)  45  &  46  Vict.  c.  75,  s.  1. 
As  to  the  right  of  action,  and  the 
operation  of  the  Statute  of  Limi- 


tation, on  a  oauae  of  action  which 
arose  before  the  Act  came  into 
operation,  see  Weldon  v.  JFinalow 
(1884)  13  Q.  B.  Div.  784,  63  L.  J. 
Q.  B.  628 ;  Lowe  v.  Fox  (1885)  16 
Q.  B.  Div.  667,  64  L.  J.  Q.  B. 
5G1. 

{m)  Beadeij  v.   Money  [1891]    1 
Q.  B.  609,  60  L.  J.  Q.  B.  408. 
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husband,  if  necessary,  "  for  the  protection  and  eecurlty  of 
her  own  separate  property;"  but  otherwise  actions  for 
a  tort  between  husband  and  wife  cannot  be  entertained  (»). 
That  is,  a  wife  may  sue  her  husband  in  an  action  which 
under  the  old  forms  of  pleading  would  have  been  trover 
for  the  recovery  of  her  goods,  or  for  a  trespass  or  nuisance 
to  land  held  by  her  as  her  separate  property;  but  she 
may  not  sue  him  in  a  civil  action  for  a  personal  wrong 
such  as  assault,  libel,  or  injury  by  negligence.  Divorce 
does  not  enable  the  divorced  wife  to  sue  her  husband  for 
a  personal  tort  committed  during  the  coverture  (o).  There 
is  not  anything  in  the  Act  to  prevent  a  husband  and  wife 
from  suing  or  being  sued  jointly  according  to  the  old 
practice;  the  husband  is  not  relieved  from  liability  for 
wrongs  committed  by  the  wife  during  coverture,  and  may 
still  be  joined  as  a  defendant  at  need.  If  it  were  not  so, 
a  married  woman  having  no  separate  property  might 
commit  wrongs  with  impunity  (p).  If  husband  and  wife 
are  now  jointly  sued  for  the  wife's  wrong,  and  execution 
issues  against  the  husband's  property,  a  question  may 
possibly  be  raised  whether  the  husband  is  entitled  to 
indemnity  from  the  wife's  separate  property,  if  in  fact 
she  has  any  (q). 

There  is  some  authority  for  the  doctrine  that  by  the  Common 

law  lia- 

(w)  Sect.    12.      A  trespaeser  on  (o)  Fkillip*  v.   Barnei   (187C)    1 

the  wife*8  separate  property  can-  Q.  B.  Div.  435,  45  L.  J.  Q.  B.  277. 

not  justify  nnder  the  husband* s  (p)  Seroka  v.  Kattenburg  (1886) 

authority.     Whether  the  husband  17  Q.  B.  Div.  177,  66  L.  J.  Q.  B. 

himself  could   justify  cnteriog  a  375,  approved  in  C.  A.  Earle  y. 

house,  hid  \i-ife*s  separate  property,  Kingseote  [1  dOO]  2  Ch.  585,  69  L.  J. 

ooquirod  as  such  before  or  since  the  Gh .  725. 

Act,  in  which  she  is  living  apart,  {q)  Sect.    13,    which    expressly 

quare:   JFeidon  y.  J)^  Bathe  {ISS4)  provides  for  ante-nuptial  liabilities, 

14  Q.  B.  Div.  339,  54  L.  J.  Q.  B.  is  rather  against  the  existence  of 

113.  such  a  right. 
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to  some, 

to  wrongs 
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tions. 


common  law  both  infants  (r)  and  married  women  («)  are 
liable  only  for  "  actual  torts  "  such  as  trespass,  which  were 
formerly  laid  in  pleading  as  contra  pacemy  and  are  not  in 
any  case  liable  for  torts  .in  the  nature  of  deceit,  or,  in  the 
old  phrase,  in  actions  which  "  sound  in  deceit."  But  this 
does  not  seem  acceptable  on  principle. 

As  to  corporations,  it  is  evident  that  personal  injuries, 
in  the  sense  of  bodily  harm  or  offence,  cannot  be  inflicted 
upon  them.  Neither  can  a  corporation  be  injured  in 
respect  of  merely  personal  reputation.  It  can  sue  for  a 
libel  affecting  property,  but  not  for  a  libel  purporting  to 
charge  the  corporation  as  a  whole  with  corruption,  for 
example.  The  individual  officers  or  members  of  the 
corporation  whose  action  is  reflected  on  are  the  only 
proper  plaintiffs  in  such  a  case  {t).  It  would  seem  at 
first  sight,  and  it  was  long  supposed,  that  a  corporation 
also  cannot  be  liable  for  personal  wrongs  (u).     But  this  is 


(r)  Johnson  v.  Pie,  p.  66,  supra 
(a  dictum  wider  than  the  decision). 

(«)  Wright  V.  Leonard  (1861)  11 
C.  B.  N.  S.  268,  30  L.  J.  C.  P. 
366,  by  Erie  C.  J.  and  Byles  J., 
against  Willes  J.  and  Wiliiamfl  J. 
The  judgment  of  Willes  J.  seems  to 
me  conclusive. 

(0  Mayor  of  Manchester  v.  Wil- 
liams [1891]  1  Q.  B.  9J,  60  L.  J. 
Q.  B.  23. 

(u)  The  difficulty  felt  in  earlier 
times  was  one  purely  of  process; 
not  that  a  corporation  was  meta- 
phyncally  incapable  of  doing 
wrong,  but  that  it  was  not  physi- 
cally amenable  to  capias  or  exigent: 
22  Ass.  100,  pi.  67,  and  other 
authorities  collected  by  Serjeant 
Manning  in  the  notes  to  Mannd  v. 
Monmouthshire  Canal  Co,,  4  Man.  & 


G.  462.  The  metaphysical  fallacy 
seems  however  to  have  prevailed  in 
the  fifteenth  century:  Y.  B.  15 
Ed.  IV.  1,  pi.  2,  per  Brian  C.  J. 
and  the  Court.  But  it  was  decided 
in  the  case  just  cited  (1842)  that 
trespass,  as  earlier  in  Tar  borough  v. 
Bank  of  England  (1812)  16  East  6, 
14  R.  R.  272,  that  trover  would  lie 
against  a  corporation  aggregate, 
in  Massachusetts  a  corporation  has 
been  held  liable  for  the  publication 
of  a  libel :  Fogg  v.  Boston  andZoioell 
B.  Co.  (1889)  148  Mass.  613.  And 
see  per  Lord  Bram  well,  1 1  App.  Ca. 
at  p.  264.  On  the  whole,  the 
Common  Law,  whether  it  has  any 
definite  theory  about  the  nature  of 
corporations  or  not  (as  I  think  it 
has  not),  has  not  accepted  the 
*' fiction'*  theory  of  the  medieval 
civilians  in  its  consequences. 


CORPORATIONS.  fJl 

really  part  of  the  larger  question  of  the  liability  of  prin- 
cipal and  employers  for  the  conduct  of  persons  employed 
by  them ;  for  a  corporation  can  act  and  become  liable  only 
through  its  agents  or  servants.  In  that  connexion  we 
recur  to  the  matter  further  on. 

The  greatest  difficulty  has  been  felt  in  those  kinds  of 
cases  where  "  malice  in  fact " — actual  ill-will  or  evil 
motive — has  to  be  proved ;  but  in  the  strongest  case,  that 
of  malicious  prosecution,  the  objection  may  now  be  con- 
sidered untenable  (ar). 

Where  bodies  of  persons,  incorporated  or  not,  are  in-  Responsi- 
trusted  with  the  management  and  maintenance  of  works,  pubUo^ 
or  the  performance  of  other  duties  of  a  public  nature,  they  °^^^  ^o' 

■t  r  y         ^    manage- 

are  in  their  corporate  or  quasi-corporate  capacity  respon-  ment  of 
sible  for  the  proper  conduct  of  their  undertakings  no  less  under* 
than  if  they  were  private  owners  :  and  this  whether  they  control, 
derive  any  profit  from  the  undertaking  or  not  (y). 

The  same  principle  has  been  applied  to  the  management 
of  a  public  harbour  by  the  executive  government  of  a 
British  colony  (s).  The  rule  is  subject,  of  course,  to  the 
special  statutory  provisions  as  to  liability  and  remedies 
that  may  exist  in  any  particular  case  (a). 


(x)  It  was  abandoned  by  coonsel  (1864-6)  L.  R.  1  H.  L.  93,  35  L.  J. 

in  Com/ord  v.  Carlton  Bank  [1900]  Ex.  225  ;    see  the   very  full  and 

1  Q.  B.  22,  68  L.  J.  Q.  B.  1020,  careful  opinion  of  the  judges  de- 

C.  A. ;  and  the  action  was  held  to  livered  by  Blackburn  J.,  L.  R.  1 

lie   by    the    Judicial    Committee  H.  L.  pp.  102  •qq,,  in  which  the 

(Lord  Macnaghten,  Lord  Davey,  previous  authorities  are  reviewed  ; 

Lord  Lindley,  and  Sir  A.  Wilson)  The  Beam  [1906]  P.  48,  75  L.  J.  P. 

in   Citizene*  Life  Assurance  Co,  v.  9,  C.  A. 

Brourn  [1904]  A.  C.  423,  73  L.  J.  (s)  Reg,  v.  ^i//«am»  (appeal  from 

P.  C.  102.  New  Zealand)  (1884)  9  App.  Ca.  418. 

(y)  Mersey  Docks  Trustees  v.  Gihbs  (a)  L.  R.  1  H.  L.  107,  110. 
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2,—Ejfect  of  a  Party's  Death. 

Effect  of  "Wo  have  next  to  consider  the  efifeet  produced  on  liability 

either  for  a  wrong  by  the  death  of  either  the  person  wronged  or 

^^^J'  the  wTonff-doer.     This  is  one  of  the  least  rational  parts  of 

Actio  per-  °                                                                                             *■              ^ 

Ao«a/M  our  law.      The   common  law  maxim   is  actio  persoiialia 

'<'um  per-  tuon'tur  cutti  persoua^  or  the  right  of   action  for  tort  is 


.sonn. 


put  an  end  to  by  the  death  of  either  party,  even  if  an 
action  has  been  commenced  in  his  lifetime.  The  maxim 
**  is  one  of  some  antiquity,  but  its  origin  is  obscure  and 
post-classical "  (^).  Causes  of  action  on  a  contract  are 
quite  as  much  "  personal "  in  the  technical  sense,  but,  with 
the  exception  of  promises  of  marriage,  and  (it  seems) 
injuries  to  the  person  by  negligent  performance  of  a  con- 
tract, the  maxim  does  not  apply  to  these.  In  cases  of  tort 
not  falling  within  statutory  exceptions,  to  be  presently 
mentioned,  the  estate  of  the  person  wronged  has  no  claim, 
and  that  of  the  wi'ong-doer  is  not  liable.  Where  an  action 
on  a  tort  is  referred  to  arbitration,  and  one  of  the  parties 
dies  after  the  hearing  but  before  the  making  of  the  award, 
the  cause  of  action  is  extinguished  notwithstanding  a 
clause  in  the  order  of  reference  providing  for  delivery  of 
the  award  to  the  personal  representatives  of  a  party  dying 
before  the  award  is  made.  Such  a  clause  is  insensible 
with  regard  to  a  cause  of  action  in  tort ;  the  agreement 
for  reference  being  directed  merely  to  the  mode  of  trial, 
and  not  extending  to  alter  the  rights  of  the  parties  (r). 
A  very  similar  rule  existed  in  Roman  law,  with  the  modi- 
fication that  the  inheritance  of  a  man  who  had  increased 
his   estate  by  dolus  was  bound  to  restore  the  profit  so 

(*)  Bowen    and    Fry    L.    JJ.,  the  maxim  generally. 

Finlay  v.  Chimey  (1888)  20  Q.  B.  [c)  Boicker    v.   Evans   (1885)    15 

Div.  494,  602,  67  L.  J.  Q.  B.  247  ;  Q.  B.  Div.  665,  64  L.  J.  Q.  B. 

see  thifl  judgment  on  the  history  of  421. 
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gained,  and  that  in  some  oases  heirs  might  sue  but  could 
not  be  sued  (d).  Whether  derived  from  a  hasty  following 
of  the  Eoman  rule  or  otherwise,  the  common  law  knew 
no  such  variations;  the  maxim  was  absolute.  At  one 
time  it  may  have  been  justified  by  the  vindictive  and 
quasi-criminal  character  of  suits  for  civil  injuries.  A 
process  which  is  still  felt  to  be  a  substitute  for  private 
war  may  seem  incapable  of  being  continued  on  behalf 
of  or  against  a  dead  man's  estate,  an  impersonal  abstrac- 
tion represented  no  doubt  by  one  or  more  living  persons, 
but  by  persons  who  need  not  be  of  kin  to  the  deceased. 
Some  such  feeling  seems  to  be  implied  in  the  dictum,  "  If 
one  doth  a  trespass  to  me,  and  dieth,  the  action  is  dead 
also,  because  it  should  be  inconvenient  to  recover  against 
one  who  was  not  party  to  the  wrong"  (<?).  Indeed,  the 
survival  of  a  cause  of  action  was  the  exception  in  the 
earliest  English  law  (/). 

But  when  once  the  notion  of  vengeance  has  been  put  A  barbar- 
aside,  and  that  of  compensation  substituted,  the  rule  actio 
personalis  morifur  ciim  persmia  seems  to  be  without  plausible 
groimd.  First,  as  to  the  liability,  it  is  impossible  to  see 
why  a  wrong-doer's  estate  should  ever  be  exempted  from 
making  satisfaction  for  his  wrongs.  It  is  better  that  the 
residuary  legatee  should  be  to  some  extent  cut  short  than 
that  the  person  wronged  should  be  deprived  of  redress. 
The  legatee  can  in  any  case  take  only  what  prior  claims 
leave  for  him,  and  there  will  be  no  hardship  in  his  taking 


[d)  I.  iv.  12,  deperpetuis  et  tern-  Eoglish  maxim  is  nothing  but  a 

poralibus  actioniboB,  1.     Another  misreading  of  jso^'na/ttf. 

differenoe  in  favour  of  the  Roman  /  v  ^t  __x      i-i    t    •     tr       -o    i_ 

«      .   XV  1^  J    XI.    J!         _i.      £L^  (^)  Newton  0.  J.  m  Year- Book 

law  is  that  death  of  a  party  after  ,^^'        ^^  /.«     i    ,«  /         ,^./n 

.   .  .•     j-j       *    1.  *     *i.  19  Hen.  VI.  66,  pi.  10  (A..D.  1440- 

liti9  eoniettaixo  did  not  abate  the  ,                      >  r          v 


action  in  any  case.    It  has  been 


41). 


coDJeotmed  that  psnonalit  in  the  (/}  20  Q.  B.  Dir.  603. 
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subject  to  all  obligations,  ex  delicto  as  well  as  ex  contractu^ 
to  which  his  testator  was  liable.  Still  less  could  the  re- 
versal of  the  rule  be  a  just  cause  of  complaint  in  the  case 
of  intestate  succession.  Then  as  to  the  right :  it  is  sup- 
posed that  personal  injuries  cause  no  damage  to  a  man's 
estate,  and  therefore  after  his  death  the  wrong-doer  has 
nothing  to  account  for.  But  this  is  oftentimes  not  so  in 
ffiwjt.  And,  in  any  case,  why  should  the  law,  contrary  to 
its  own  principles  and  maxims  in  other  departments,  pre- 
sume it,  in  favour  of  the  wrong-doer,  so  to  be  P  Here  one 
might  almost  say  that  omnia  praesumuntur  pro  spoliatore. 
Personal  wrongs,  it  is  allowed,  may  "  operate  to  the  tem- 
poral injury  "  of  the  personal  estate,  but  without  express 
allegation  the  Court  will  not  intend  it  (^),  though  in  the 
case  of  a  wrong  not  strictly  personal  it  is  enough  if  such 
damage  appears  by  necessary  implication  (A).  The  bur- 
den should  rather  lie  on  the  wrong-doer  to  show  that  the 
estate  has  not  suffered  appreciable  damage.  But  it  is 
needless  to  pursue  the  argument  of  principle  against  a  rule 
which  has  been  made  at  all  tolerable  for  a  civilized  coimtry 
only  by  a  series  of  exceptions  (i) ;  of  which  presently. 

Extension  The  rule  is  even  carried  to  this  extent,  that  the  death  of 
in  osborn  &  human  being  cannot  be  a  cause  of  action  in  a  civil  Court 
V.  Guiett,  £^y  ^  person  not  claiming  through  or  representing  the  per- 
son killed,  who  in  the  case  of  an  injury  short  of  death 
would  have  been  entitled  to  sue.  A  master  can  sue  for 
injuries  done  to  his  servant  by  a  wrongful  act  or  neglect, 
whereby  the  service  of  the  servant  is  lost  to  the  master. 
But  if  the  injury  causes  the  servant's  death,  it  is  held,  and 

iff)  Chamberlain    v.    WilUamaon,  C.  P.  Div.  40,  48  L.  J.  C.  P.  1. 
2  M.  &  S.  at  p.  414,  15  R.  K  at 

p.  297.  (0  Cp.    Bentham,    Traits    de 

[h)  Twyerott  v.  Grant  (1878)  4  Legislation,  vol.  ii.  pt.  2,  o.  10. 
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the  Court  of  Appeal  considers  it  settled  by  authority,  that 
the  master's  right  to  compensation  is  gone  (k).  There  is 
much  to  be  said  on  principle  for  the  dissent  expressed  by 
Bramwell  B.  in  the  Court. of  Exchequer.  At  all  events 
"  actio  personalis  moritur  cum  persona  "  will  not  serve  in 
this  case.  Here  the  person  who  dies  is  the  servant ;  his 
own  cause  of  action  dies  with  him,  according  to  the  maxim, 
and  his  executors  cannot  sue  for  the  benefit  of  his  estate  (/). 
But  the  master's  cause  of  action  is  altogether  a  different 
one.  He  does  not  represent  or  claim  through  the  servant; 
he  sues  in  his  own  right,  for  another  injury,  on  another 
estimation  of  damage ;  the  two  actions  are  independent, 
and  recovery  in  the  one  action  is  no  bar  to  recovery  in  the 
other.  It  is  alleged  on  the  other  hand  that  "  the  policy  of 
the  law  refuses  to  recognize  the  interest  of  one  person  in 
the  death  of  another  "  (m) — a  reason  which  would  make 
life  insurance  and  leases  for  lives  illegal.  Another  and 
equally  absurd  reason  sometimes  given  for  the  rule  is 
that  the  value  of  human  life  is  too  great  to  be  estimated 
in  money :  in  other  words,  because  the  compensation  cannot 
be  adequate  there  shall  be  no  compensation  at  all  («). 
But  the  Court  of  Appeal  has  declared  the  question  not 
open.  One  can  only  indulge  a  faint  hope  that  it  may 
be  more  freely  considered  some  day  by  the  House  of  Lords. 

{k)  Osbom  ▼.  GUlett  (1873)  L.  B.  persons,  not  tho  estate  as  such. 

8  Ex.  83,  42  L.  J    Ex.  53    diss.  j^  ^  g  ^^  ^, 

Bramwell    B. ;     Clark    v.    London  ^    '                             r       »     y 

Genial  Omnibm  Co,  [1906]  2  K.B.  («)  The   Roman  lawyers,  how- 

C48,  75  L.  J.  K.   B.  907,  C.   A.  ever,  seem  to  have  held  a  lilco  view. 

Otiom  V.  OUUtt  had  already  been  "Liberum  corpus   nullam  recipit 

followed  in  Canada  in  Monoghan  v.  aestimationem :  '*    D.  9.  3,  de  his 

Horn  (1882)  7  Can.  8.  C.  R.  409,  qui  efPud.,  1,  §  6 ;  of.  h.  t.  7,  and 

453.  D.   9.    1,   si    quadrupes,   3.      See 

(0  Under  Lord  CampbeU's  Act  Grueber  on  the  Lex  Aquilia,  p.  17. 

(ifi/Vtf.P- 67)  they  may  have  a  right  As  to  the  law  of    Scotland,   see 

of  suit  for  the  benefit  of  certain  ^'  ^  R-  ^'  ^^2. 

V. — T.  P 
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Excep-  'We  now  proceed  to  the  exceptions.    The  firat  amend- 

Statutesof  ment  was  made  as  long  ago  as  1330,  hy  the  statute 
^viul^'     ^  ^^'  ^^-  ^'  '^^  ^*  which  the  English  version  runs  thus : 
executors        Item,  whereas  in  times  past  executors  have  not  had 

right  of  ^ 

suit  for  actions  for  the  trespass  done  to  their  testators,  as  of  the 
respaasos.  ^^^^  ^^^  chattels  of  the  same  testators  carried  away  in 
their  life,  and  so  such  trespasses  have  hitherto  remained 
unpunished;  it  is  enacted  that  the  executors  in  such 
cases  shall  have  an  action  against  the  trespassers  to 
recover  damages  in  like  manner  as  they,  whose  executors 
they  be,  should  have  had  if  they  were  in  life. 

The  right  was  expressly  extended  to  executors  of 
executors  by  25  Ed.  III.  st.  5,  c.  5,  and  was  construed 
to  extend  to  administrators  (o).  It  was  held  not  to 
include  injuries  to  the  person  or  to  the  testator's  freehold, 
and  it  does  not  include  personal  defamation,  but  it  seems 
to  extend  to  all  other  wrongs  where  special  damage  to  the 
personal  estate  is  shown  (p). 


Of  Will.  Then  by  3  &  4  Will.  IV.  c.  42  (a.d.  1833)  actionable 
injuries  to  injuries  to  the  real  estate  of  any  person  committed  within 
pioperty.  gj^  calendar  months  before  his  death  may  be  sued  upon 
by  his  personal  representatives,  for  the  benefit  of  his 
personal  estate,  within  one  year  after  his  death:  and 
a  man's  estate  can  be  made  liable,  through  his  personal 
representatives,  for  wrongs  done  by  him  within  six 
calendar  months  before  his  death  "  to  another  in  respect 
of  his  property,  real  or  personal."  In  this  latter  case 
the  action  must  be  brought  against  the  wrong-doer's 
representatives  within  six  months  after  they  have  entered 


(o)  See  note  to  Pinehon^a  ease,  9 
Co.  Rep.  89  a,  toI.  t.  p.  161  in  ed. 
1826. 

{p)  Twyerau  v.  Grant  (1878)  4 
C.  P.  Div.  40,  46,  48  L.  J.  C.  P.  1 ; 


HatchardY.Mfge  (1887)  18  Q.  B. 
D.  771,  66  L.  J.  Q.  B.  397 ;  Oakey 
V.  Datton  (1887)  35  Ch.  D.  700,  66 
L.  J.  Ch.  823. 
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on  their  office.  Under  this  statute  the  executor  of  a 
tenant  for  life  has  been  held  liable  to  the  remainderman 
for  waste  or  nuisance  committed  during  the  tenancy  ((7). 
If  the  injury  is  of  a  continuing  nature  and  creates  a 
continuing  cause  of  action  it  is  immaterial  that  nothing 
active  was  done  six  months  before  the  death  (r). 

Nothing  in  these  statutes  affects  the  case  of  a  personal  No  ri^ht 
injury  causing  death,  for  which  according  to  the  maxim  fop  dam- 
there  is  no  remedy  at  all.  It  has  been  attempted  to  pf^^i 
maintain  that  damage  to  the  personal  estate  by  reason  estate  con- 

-  ....  „  ,.     i.i  sequential 

of  a  personal  mjury,  such  as  expenses  01  medical  atten-  on  per- 
dance,  and  loss  of  income  through  inability  to  work  or  ^jury. 
attend  to  business,  will  bring  the  case  within  the  statute 
of  Edward  III.  But  it  is  held  that  "  where  the  cause  of 
action  is  in  substance  an  injury  to  the  person,"  an  action 
by  personal  representatives  cannot  be  admitted  on  this 
ground:  the  original  wrong  itself,  not  only  its  conse- 
quences, must  be  an  injury  to  property  («). 

Bailway  accidents,  towards  the  middle  of  the  nineteenth  Lord 
century,  brought  the  hardship  of  the  common  law  rule  belTB  Act: 
into  prominence.    A  man  who  was  maimed  or  reduced  ^f°^*^ 
to  imbecility  by  the  negligence  of  a  railway  company's  created 
servants  might  recover  heavy  damages.     If  he  died  of 
his  injuries,  or  was  killed  on  the  spot,  his  family  might 
be  ruined,  but  there  was   no  remedy.      This  state  of 
things  brought  about  the  passing  of  Lord  Campbell's 


{g)  JFoodhoute  v.  JTalkir  (1880)  6  (1876)  1  Q.  B.  D.  699,  45  L.  J. 

Q.  B.  Div.  404, 49  L.  J.  Q.  B.  609.  Q.   B.   657 ;    the  earHer   case   of 

(r)  Jenks    v.     Viseount     Chfden  Bradshaw  v.  Laneashire  and  York- 

[1897]  1  Ch.  694,  66  L.  J.  Ch.  888.  9hire  R.  Co.  (1876)  L.  R.  10  C.  P. 

(•)  PuUing  v.  O,  K  S.  Co.  (1882)  189,  44  L.  J.  C.  P.  148,  is  doubted, 

9  Q.  B.  D.  110,  51  L.  J.  Q.  B.  bat  distinguished  as  being  on  an 

453 ;   op.  Leggott  t.  Q.  N,  £.  Co.  aotlon  of  oontract. 

f2 
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Act  (9  &  10  Vict.  0.  93,  a.d.  1846),  a  statute  extremely 
characteristio  of  English  legislation  {t).  Instead  of 
abolishing  the  barbarous  rule  which  was  the  root  of  the 
mischief  complained  of,  it  created  a  new  and  anomalous 
kind  of  right  and  remedy  by  way  of  exception.  It  is 
entitled  "An  Act  for  compensating  the  Families  of 
Persons  killed  by  Accidents  " :  it  confers  a  right  of  action 
on  the  personal  representatives  of  a  person  whose  death 
has  been  caused  by  a  wrongful  act,  neglect,  or  default 
such  that  if  death  had  not  ensued  that  person  might  have 
maintained  an  action  (u)  ;  but  the  right  conferred  is  not 
for  the  benefit  of  the  personal  estate,  but  "  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  "  (;r)  of  the  person 
whose  death  shall  have  been  so  caused."  The  action 
must  be  commenced  within  twelve  calendar  months  after 
the  death  of  the  deceased  person  (s.  3).     Damages  have  to 


{t)  The  official  short  title  of  the 
Act  is  now  The  Fatal  Accidents 
Act,  1846.  It  appears  to  have 
been  suggested  by  the  law  of 
Scotland,  which  already  gave  a 
remedy:  see  GampbeU  on  Negli- 
g-ence,  20  (2nd  ed.) ;  and  Blake  v. 
Midland  JR.  Co.  (1852)  18  Q.  B.  93, 
'Jl  L.  J.  Q.  B.  233  (in  argument 
for  plaintiff). 

[u)  Accordingly,  where  an  alien 
could  himself  have  maintained  an 
action  here  on  a  cause  of  action 
arising  out  of  the  jurisdiction,  his 
representatives  can  sue  under  the 
Act:  Davidson  v.  Eill  [1901]  2 
K.  B.  606,  70  L.  J.  K.  B.  788 
(Kennedy  and  Phillimore  JJ.),  dis- 
Hctiting  from  Adam  v.  British  and 
Foreign  SS.  Co.  [1898]  2  Q.  B.  430, 
67  L.  J.  Q.  B.  844  (DarUng  J). 

{x)  *  *  Parent ' '  includes  father  and 
mother,   grandfather   and  grand- 


mother, stepfather  and  stepmother. 
*  *  Child  "includes  son  and  daughter, 
grandson  and  granddaughter,  step- 
son and  stepdaughter:  sect.  5.  It 
does  not  include  illegitimate  child- 
ren: Dickinson  v.  N.  E.  R.  Co, 
(1863)  2  H.  &  C.  735,  33  L.  J.  Ex. 
91.  There  is  no  reason  to  doubt 
that  it  includes  an  unborn  child. 
See  The  Gforge  and  Richard  (1871) 
L.  R.  3  A.  &  E.  466,  which,  how- 
ever, is  not  of  judicial  authority  on 
this  point,  for  a  few  months  later 
{Smith  V.  B)^\£n  (1871)  L.  R.  6 
Q.  B.  729)  the  Court  of  Queen's 
Bench  held  in  prohibition  that  the 
Court  of  Admiralty  had  no  juris- 
diction to  entertain  claims  under 
Lord  Campbell's  Act;  and  after 
some  doubt  this  opinion  has  been 
confirmed  by  the  House  of  Lords : 
Seward  v.  The  Vera  Cruz  (1884) 
10  App.  Ca.  69,  overruling  The 
Franconia  (1877)  2  P.  D.  163. 
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be  assessed  according  to  the  injuiy  resulting  to  the  parties 
for  whose  benefit  the  action  is  brought,  and  apportioned 
between  them  by  the  jury  (y).  The  nominal  plaintiff 
must  deliver  to  the  defendant  particulars  of  those  parties 
and  of  the  nature  of  the  claim  made  on  their  behalf. 

By  an  amending  Act  of  1864,  27  &  28  Vict.  c.  95,  if 
there  is  no  personal  representative  of  the  person  whose 
death  has  been  caused,  or  if  no  action  is  brought  by 
personal  representatives  within  six  months,  all  or  any  of 
the  persons  for  whoso  benefit  the  right  of  action  is  given 
by  Lord  Campbell's  Act  may  sue  in  their  own  names  (s). 

The  principal  Act  is  inaccurately  entitled  to  begin  with  Construc- 

(for  to  a  lay  reader  "  accidents "  might  seem  to  include  j^^^ 

inevitable    accidents,   and    again,  "  accident "    does  not  p*™P\  , 

bell  8  Act. 
include  wilful  wrongs,  to  which  the  Act  does  apply) ;  nor 

is  this  promise  much  bettered  by  the  performance  of  its 

enacting  part.     It  is  certain  that  the  right  of  action,  or  at 

any  rate  the  right  to  compensation,  given  by  the  statute  is 

not  the  same  which  the  person  killed  would  have  had  if  he 

had  lived  to  sue  for  his  injuries.      It  is  no  answer  to 

a  claim  under  Lord  Campbell's  Act  to  show  that  the 

deceased  woxdd  not  himself  have  sustained  pecuniary  loss. 

"  The  statute  .  .  .  gives  to  the  personal  representative  a 

cause  of  action  beyond  that  which  the  deceased  would 

have  had  if  he  had  survived,  and  based  on  a  different 

principle  "  (a).    But  '*  the  statute  does  not  in  terms  say  on 


(y)  Where  a  claim  of  this  kind  Ch.  D.  409,  63  L.  J.  Ch.  402. 

is  satisfied  by  payment  to  execntors  (2)  Also  by  sect.  2,  **  money  paid 

without  an  action  being  broughti  into  Court  may  be  paid  in  one  sum, 

the  Court  wiU  apportion  the  fund,  without  regard  to  its  diyision  into 

in  proceedings  taken  for  that  pur-  shares  '*  (marginal note), 

pose  in  the  Chancery  Division,  in  (a)  Erie  C.  J.,  Pi/m  ▼.  G.  JV.  if. 

like  manner  as  a  jury  oould  have  Co.  (1863)  Ex.  Ch.  4  B.  &  S.  at 

done:  Bulmer  y.  Bulmer  (1883)  25  p.  406. 
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what  principle  the  action  it  gives  is  to  be  maintainable, 
nor  on  what  principle  the  damages  are  to  be  assessed ;  and 
the  only  way  to  ascertain  what  it  does,  is  to  show  what  it 
does  not  mean"  (6).  It  has  been  decided  that  some 
appreciable  pecuniary  loss  to  the  beneficiaries  (so  we  may 
conveniently  call  the  parties  for  whose  benefit  the  right  is 
created)  must  be  shown ;  they  cannot  maintain  an  action 
for  nominal  damages  (c)  ;  nor  recover  what  is  called 
solatium  in  respect  of  the  bodily  hurt  aod  suffering  of  the 
deceased,  or  their  own  affliction  (d) ;  they  must  show  "  a 
reasonable  expectation  of  pecuniary  benefit,  as  of  right  or 
otherwise,"  had  the  deceased  remained  alive.  But  a  legal 
right  to  receive  benefit  from  him  need  not  be  shown  (^'). 
Thus  the  fact  that  a  grown-up  son  has  been  in  the  con- 
stant habit  of  making  presents  of  money  and  other  things 
to  his  parents,  or  even  has  occasionally  helped  them  in 
bad  times  (/),  is  a  groimd  of  expectation  to  be  taken 
into  account  in  assessing  the  loss  sustained.  Funeral  and 
mourning  expenses,  however,  not  being  the  loss  of  any 
benefit  that  could  have  been  had  by  the  deceased  person's 
continuing  in  life,  are  not  admissible  (g). 

Interests  The  interests  conferred  by  the  Act  on  the  several  bene- 
^vora'  ficiaries  are  distinct.  It  is  no  answer  to  a  claim  on  behalf 
distinct,     ^f  qqjj^q  q^  ^  man's  children  who  are  left  poorer  that  all 


(b)  Pollock  C.  B.  in  Franklin  v. 
S.  E.  R,  Co,  (1858)  3  H.  &  N.  at 
p.  213. 

(e)  Duckworth  v.  Johnson  (1859) 
4  H.  &  N.  653,  29  L.  J.  Ex.  25. 

(«?)  £lake  V,  Midland  B,  Co. 
(1852)  18  Q.  B.  93,  21  L.  J.  Q.  B. 
233.  In  Scotland  it  is  otherwii$e : 
1  Maoq.  752  n. 

{e)  Franklin  v.  S.  E,  S.  Co.  (1858) 
3H.  &N.  211. 


(/)  Hetherington  v.  X.  F,  R,  Co, 
(1882)  9  Q.  B.  D.  160,  61  L.  J. 
Q.  B.  495. 

(<7)  Bolton  V.  8,  E.  E.  Co.  (185.S> 
4  C.  B.  N.  S.  296,  27  L.  J.  C.  P. 
227,  closely  following  Franklin  v. 
S.  E,  B.  Co.  See  further  as  to  iho 
proper  directions  to  a  jury,  Eowlry^ 
V.  Z.  i  N.  jr.  E.  Co.,  Ex.  Ch. 
(1873)  L.  R.  8  Ex.  221. 
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his  children,  taken  as  an  undivided  dass,  have  got  the 
whole  of  his  property  (A). 

It  is  said  that  the  Act  does  not  transfer  to  representa-  The  statu- 
tives  the  right  of  action  which  the  person  killed  would  S'^Ijtton  is 
have  had,  "  but  gives  to  the  representative  a  totally  new  ^  substi- 

,  tatiOD,  not 

right  of  action  on  different  principles  "  (i).  Nevertheless  cumula- 
the  cause  of  action  is  so  far  the  same  that  if  a  person 
who  ultimately  dies  of  injuries  caused  by  a  wrongful  act 
or  neglect  has  accepted  satisfaction  for  them  in  his 
lifetime,  an  action  under  Lord  Campbell's  Act  is  not 
afterwards  maintainable  {k).  For  the  injury  sued  on 
must,  in  the  words  of  the  Act,  be  "such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect 
thereof :  "  and  this  must  mean  that  he  might  immediately 
before  his  death  have  maintained  an  action,  which,  if 
he  had  already  recovered  or  accepted  compensation,  ho 
could  not  do. 

In  Scotland,  as  we  have  incidentally  seen,   the  sur-  Soottish 
viving    kindred    are    entitled    by  the    common   law  to  ^Snerican 
compensation    in   these    cases,    not  only  to  the  extent  ^'^^• 
of    actual    damage,  but  by  way  of   solatium.      In  the 
United    States    there    exist  almost  everywhere  statutes 
generally  similar   to    Lord  Campbell's  Act;    but  they 
differ  considerably  in  details  from  that  Act  and  from 
one  another.     The  tendency  seems  to  be  to  confer  on 

(A)  Fym  v.  G,  N.  B.  Co.  (1863)       plaintiff,  see   Grand  Trunk  Ji.  of 

4  B.  &  S.  396,  32  L.  J.  Q.  B.  377.       Canada  v.  Jennings  (1888)  13  App. 

The  deceased  had  settled  real  estate      Ga.  800,  58  L.  J.  P.  C.  1. 

on  his  eldest  son,  to  whom  other  ,.x  ,„  ^   ^     . 

1  *       V  .      X  1  (i)  18  Q.  B.  atp.  110. 

estates  also  passed  as  heir-at-law.  \  /        ^  i- 

As  to   the   measure   of   damages  {k)  Read  y.  G.  E,  M.  Co.  (18GS) 

where  the  deceased  has  insured  his      L.  R.  3  Q.  B.  565,  37  L.  J.  Q.  B. 

own  life  for  the  direct  benefit  of  the      278. 
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the   survivors,  both  in  legislation  and  in  judicial  con- 
struction, larger  rights  than  in  England. 

Right  to  In  one  class  of  cases  there  is  a  right  to  recover  against 

property  a  wrong-doer'fl  estate,    notwithstanding  the    maxim   of 

J^y^'  actio  peraonaliSy  yet  not    so    as  to  constitute  a  formal 

taken  or  exception.     When  it  comes  to  the  point  of  direct  con- 

convorted       ^     ^  ^ 

as  against  flict,  the  maxim  has  to  prevail. 

^^f"  As  Lord  Mansfield  stated  the  rule,  "where  property 

estate.  j^  acquired  which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive  against 
the  executor"  (/).  Or,  as  Bowen  L.  J.  more  fully 
expressed  it,  the  cases  under  this  head  are  those  "in 
which  property,  or  the  proceeds  or  value  of  property, 
belonging  to  another,  have  been  appropriated  by  the 
deceased  person  and  added  to  his  ovm  estate  or  moneys." 
In  such  oases,  inasmuch  as  the  action  brought  by  the  true 
owner,  in  whatever  form,  is  in  substance  to  recover  pro- 
perty, the  action  does  not  die  with  the  person,  but "  the 
property  or  the  proceeds  or  value  which,  in  the  lifetime  of 
the  wrong-doer,  could  have  been  recovered  from  him,  can 
be  traced  after  his  death  to  his  assets"  (by  suing  the 
personal  representatives)  "  and  recaptured  by  the  rightful 
owner  there."  But  this  rule  is  limited  to  the  recovery  of 
specific  acquisitions  or  their  value.  It  does  not  include  the 
recovery  of  damages,  as  such,  for  a  wrong,  though  the 
wrong  may  have  increased  the  vnrong-doer's  estate  in  the 
sense  of  being  useful  to  him  or  saving  him  expense  (w). 

The  rule         If  A.  Wrongfully  gets  and  cames  away  coal  from  a  mine 
under  B.'s  land,  and  B,  sues  for  the  value  of  the  coal  and 


\ 


limited  to 
recovery 


(l)  Hambly  v.  Trott,  I  Cowp.  375.  his  lifetime  in  any  form  of  action 

(m)  The  technical  rule  was  that  in  which  the  plea  was  not  guilty : 

executors  could  not  be  sued  in  re-  Hamhly  y.  Troti^  1  Cowp.  375. 

spect  of  an  act  of  their  testator  in 
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damages,  and  inquiries  are  directed,  pending  which  A.  of  specifio 
dies,  B.  is  entitled  as  against  A/s  estate  to  the  value  of  the  or  its 
coal  wrongfully  taken,  but  not  to  damages  for  the  use  of  p^!J^.' 
the  passages  through  which  the  coal  was  carried  out,  nor  Uomfray. 
for  the  injury  to  the  mines  or  the  surface  of  the  ground 
consequent  on  A.'s  workings  (w). 

Again,  A.,  a  manufacturer,  fouls  a  stream  with  refuse  to 
the  damage  of  B.,  a  lower  riparian  owner ;  B.  sues  A.,  and 
pending  the  suction,  and  more  than  six  months  after  its 
commencement,  (o)  A.  dies.  B.  has  no  cause  of  action 
against  A.'s  representatives,  for  there  has  been  no  specific 
benefit  to  A.'s  estate,  only  a  wrong  for  which  B.  might  in 
A.'s  lifetime  have  recovered  unliquidated  damages  {p). 

The  like  law  holds  of  a  director  of  a  company  who  has 
committed  himself  to  false  representations  in  the  pro- 
spectus, whereby  persons  have  been  induced  to  take  shares, 
and  have  acquired  a  right  of  suit  against  the  issuers.  If 
he  dies  before  or  pending  such  a  suit,  his  estate  is  not 
liable  {q).  In  short,  this  right  against  the  executors  or 
administrators  of  a  wrong-doer  can  be  maintained  only  if 
there  is  "some  beneficial  property  or  value  capable  of 
being  measured,  followed,  and  recovered"  (r).  For  the 
rest,  the  dicta  of  Sir  George  Jessel  and  of  the  Lords 
Justices  are  such  as  to  make  it  evident  that  the  maxim 
which  they  felt  bound  to  enforce  was  for  from  command- 
ing their  approval. 

(n)  Phillips  V.  Homfray  (1883)  24  (o)  3  &  4  WiU.  IV.  o.  42,  p.  65, 

Oh.  Div.  439, 454,  62  L.  J.  Oh.  833.  above. 

The  authoritiee  are  fully  examined  (p)  xirk  ▼.  Todd  (1882)  21  Ch. 

in  the  jndgment  of   Bowen  and  Diy,  434,  62  L.  J.  Ch.  224. 

Cotton  L.JJ.    As  to  allowing  in-  .^    «   ,        ^           /,«-„v  -r    ■« 

tereet  in  eoch  ca«..  .ee  Pkidp.  v.  ^  <?)  ^'^\  ^-  f^"^  (^873)  L.  R. 

Himfray  [1892]  1  Ch.  466, 61  L.  J.  ^  ^'  ^'  **  P*  ^^2' 

Ch.  210,  C.  A.  (r)  24  Ch.  D.  at  p.  463. 
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Command 
of  princi- 
pal does 
not  excuse 
agent's 
wrongs. 


Cases  of 
absolute 
positive 
duty 
distin- 
guished : 


3. — Liability  for  the  Torts  of  Agents  and  Servants. 

Whoever  commits  a  wrong  is  liable  for  it  himself.  It 
is  no  excuse  that  he  was  acting,  as  an  agent  or  servant, 
on  behalf  and  for  the  benefit  of  another  («).  But  that 
other  may  also  well  be  liable :  and  in  many  cases  a  man 
is  held  answerable  for  wrongs  not  committed  by  himself. 
The  rules  of  general  application  in  this  kind  are  those  con- 
cerning the  liability  of  a  principal  for  his  agent,  and  of  a 
master  for  his  servant.  Under  certain  conditions  respon- 
sibility goes  farther,  and  a  man  may  have  to  answer  for 
wrongs  which,  as  regards  the  immediate  cause  of  the 
damage,  are  not  those  of  either  his  agents  or  his  servants. 
Thus  we  have  cases  where  a  man  is  subject  to  a  positive 
duty,  and  is  held  liable  for  failm'e  to  perform  it.  Here, 
the  absolute  character  of  the  duty  being  once  established, 
the  question  is  not  by  whose  hand  an  unsuccessful  attempt 
was  made,  whether  that  of  the  party  himself,  of  his  ser- 
vant, or  of  an  "independent  contractor"  (f),  but  whether 
the  duty  has  been  adequately  performed  or  not.  If  it  has, 
there  is  nothing  more  to  be  considered,  and  liability,  if 
any,  must  be  sought  in  some  other  quarter  (w).  If  not, 
the  non-performance  in  itself,  not  the  causes  or  conditions 
of  non-performance,  is  the  ground  of  liability.  Special 
duties  created  by  statute,  as  conditions  attached  to  the 
grant  of  exceptional  rights  or  otherwise,  afford  the  chief 
examples  of  this  kind.  Here  the  liability  attaches,  irre- 
spective of  any  question  of  agency  or  personal  negligence, 


(«)  Cullen  V.  ThofMon^s  Trmtee^ 
and  Kerr,  4  Macq.  424,  432.  **  For 
the  contract  of  agency  or  service 
cannot  impose  any  obligat^^ion  on 
the  agent  or  servant  to  commit  or 
assist  in  the  committing  of  fraud," 


or  any  other  wrong. 

(0  The  distinction  will  b^  ex- 
plained below. 

(w)  See  HyaiM  y.  WeUter  (1868) 
Ex.  Ch.  L.  R.  4  Q.  B.  138,  38 
L.  J.  Q.  B.  21. 
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if  and  when  the  conditions  imposed  by  the  Legislature  are 
not  satisfied  (2;). 

There  occur  likewise,  in  special  circumstances,  duties  of  also  dutie» 
this  kind  imposed  by  the  common  law.     Such  are  the  duties  of  war- 
of  common  carriers,  of  owners  of  dangerous  animals  or  other  ™^*y- 
things  involving,  by  their  nature  or  position,  special  risk 
of  harm  to  their  neighbours ;  and  such,  to  a  limited  extent, 
is  the  duty  of  occupiers  of  fixed  property  to  have  it  in 
reasonably  safe  condition  and  repair,  so  far  as  that  end 
can  be  assured  by  the  due  care  on  the  part  not  only  of 
themselves  and  their  servants,  but  of  all  concerned. 

The  degrees  of  responsibility  may  be  thus  an-anged, 
b^inning  with  the  mildest : 

(i)  For  oneself  and  specifically  authorized  agents  (this 

holds  always), 
(ii)  For  servants  or  agents  generally  (limited  to  course 

of  employment), 
(iii)  For   both    servants  and  independent   contractors 

(duties  as  to  safe  repair,  &o.). 
(iv)  For  everything  but  vis  major  (exceptional:  some 

cases  of  special  risk,  and,  anomalously,  certain 

public  occupations). 

Apart  from  the  cases  of  exceptional  duty  where  the  Modes  of 
responsibility  is  in  the  nature  of  insurance  or  warranty,  a  for  wrong- 
man  may  be  liable  for  another's  wrong —  &c.^f  ' 

(1)  As  having  authorized  or  ratified  that  particular  ^   ®"* 
wrong : 

(x)  Gray  v.  Fallen  (1864)  Ex.  Ch.  don   Urban  Council  [1899]  2  Q.  B. 

5  B.  &  S.  970,  34  L.  J.  Q.  B.  256  ;  72,  Holliday  v.  National  Telephone 

Uardaker  v.    Idle  District   Council  Co.,  Uf.   392 ;    68  L.  J.  Q.  B.  704, 

[1896]  1  Q.  B.  836,  65  L.  J.  Q.  B.  1016,  both  in  C.  A. 
363,  C.  A. ;  cp.  Fenny  t.  Wimbh- 
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(2)  As  standing  to  the  other  person  in  a  relation 
making  him  answerable  for  wrongs  committed  by  that 
person  in  virtue  of  their  relation,  though  not  specifically 
authorized. 

The  former  head  presents  little  or  no  difficulty.  The 
latter  includes  considerable  difficulties  of  principle,  and 
is  often  complicated  with  troublesome  questions  of  fact. 

Oommaiid  It  scaroe  needs  authority  to  show  that  a  man  is  liable 
cation.  for  Wrongful  acts  which  have  been  done  according  to  his 
express  command  or  request,  or  which,  having  been  done 
on  his  account  and  for  his  benefit,  he  has  adopted  as  his 
own.  "  A  trespasser  may  be  not  only  he  who  does  the 
act,  but  who  commands  or  procures  it  to  be  done  .  .  . 
who  aids  or  assists  in  it  ...  or  who  assents  after- 
wards" (y).  This  is  not  the  less  so  because  the  person 
employed  to  do  an  unlawful  act  may  be  employed  as  an 
'*  independent  contractor,"  so  that,  supposing  it  lawful,  the 
employer  would  not  be  liable  for  his  negligence  about 
doing  it.  A  gas  company  employed  a  firm  of  contractors 
to  break  open  a  public  street,  having  therefor  no  lawful 
authority  or  excuse :  the  thing  contracted  to  be  done 
being  in  itself  a  public  nuisance,  the  gas  company  was 
held  liable  for  injury  caused  to  a  foot  passenger  by  falling 
over  some  of  the  earth  and  stones  excavated  and  heaped 
up  by  the  contractors  (s).  A  point  of  importance  to  be 
noted  in  this  connexion  is  that  only  such  acts  bind  a  prin- 
cipal by  subsequent  ratification  as  were  done  at  the  time 
on  the  principal's  behalf.  What  is  done  by  the  immediate 
actor  on  his  own  account  cannot  be  effectually  adopted  by 
another;   neither  can  an  act  done  in  the  name  and  on 

(y)  De  Grey  0.  J.  in  Barker  v.  {z)  EllUy,  Sheffield  Go*  Contumera 

Jiraham    (1773)    2    W.    BL    866,       Co,  (1853)  2  E.  &  B.  767,  23  L.  J. 
Bigelow  L.  C.  235.  Q.  B.  42. 
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behalf  of  Peter  be  ratified  either  for  gain  or  for  loss  by 
John.  "  Eatum  quis  habere  non  potest,  quod  ipsius 
nomine  non  est  gestum  "  {a). 

The  more  general  rule  governing  the  other  and  more  Master 
difficult  branch  of  the  subject  was  expressed  by  Willes  J.  ^rvant. 
in  a  judgment  which  may  now  be  regarded  as  a  classical 
authority.  "  The  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course 
of  the  service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be  proved ''  (6). 

No  reason  for  the  rule,  at  any  rate  no  satisfying  one,  is  Reason 
commonly  given  in  our  books.  Its  importance  belongs  ^J^^'s 
altogether  to  the  modern  law,  and  it  does  not  seem  to  be  liability- 
illustrated  by  any  early  authority  (c).  Blackstone  (i.  417) 
is  short  in  his  statement,  and  has  no  other  reason  to 
give  than  the  fiction  of  an  "implied  command."  It  is 
currently  said,  Respondeat  superior^  which  is  a  dogmatic 
statement,  not  an  explanation.  It  is  also  said.  Qui  facit 
per  allum  facit  per  se;  but  this  is  in  terms  applicable  only 
to  authorized  acts,  not  to  acts  that,  although  done  by  the 
agent  or  servant  "in  the  course  of  the  service,"  are 
specifically  imauthorized  or  even  forbidden.  Again,  it  is 
said  that  a  master  ought  to  be  careful  in  choosing  fit 
servants ;  but  if  this  were  the  reason,  a  master  could  dis- 
charge himself  by  showing  that  the  servant  for  whose 
wrong  he  is  sued  was  chosen  by  him  with  due  care,  and 

(a)  Wilton  y,  Tumman  (1843)   6      is  herein  on  the  same  footing  as 

Man.  &  a.  236,  64  R.  R.  770 ;  and      other  wrongs:    of  which  in  due 

Serjeant  Manning's  note,  6  Man.       course 

&  G.  239 ;  64  R.  R.  773.  '       ^   ^  ^  ^    . 

(c)  Joseph  Brown  Q.C.  in  evi- 

(b)  BarwUk  v.  English  Joint  Stock       ,  /       «  , 

Bank  (1867)  Ex.  Ch.  L.  R.  2  Ex.  ^^'^^^  ^^°'®  ^^^^  Committee  on 
259,  265.  36  L.  J.  Ex.  147.  The  Employera'  LiabiUtj,  1876,  p.  38 ; 
point  of  the  decision  is  that  fraud      Brett  L.  J.,  1877,  p.  114. 
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was  in  fact  generally  well  conducted  and  competent: 
which  is  certainly  not  the  law. 

A  better  account  was  given  by  Chief  Justice  Shaw, 
of  Massachusetts.  "This  rule,"  he  said,  "is  obviously 
founded  on  the  great  principle  of  social  duty,  that  every 
man  in  the  management  of  his  own  affairs,  whether  by 
himself  or  by  his  agents  or  servants,  shall  so  conduct 
them  as  not  to  injure  another ;  and  if  he  does  not,  and 
another  thereby  sustains  damage,  he  shall  answer  for 
it "  (rf).  This  is,  indeed,  somewhat  too  widely  expressed, 
for  it  does  not  in  terms  limit  the  responsibility  to  cases 
where  at  least  negligence  is  proved.  But  no  reader  is 
likely  to  suppose  that,  as  a  general  rule,  either  the 
servant  or  the  master  can  be  liable  where  there  is  no 
default  at  all.  And  the  true  principle  is  otherwise  clearly 
enoimced.  I  am  answerable  for  the  wrongs  of  my  servant 
or  agent,  not  because  he  is  authorized  by  me  or  personally 
represents  me,  but  because  he  is  about  my  affairs,  and  I 
am  boimd  to  see  that  my  affairs  are  conducted  with  due 
regard  to  the  safety  of  others. 

Some  time  later  the  rule  was  put  by  Lord  Cranworth 
in  a  not  dissimilar  form :  the  master  "  is  considered  as 
boimd  to  guarantee  third  persons  against  all  hurt  arising 
from  the  carelessness  of  himself  or  of  those  acting  under 
his  orders  in  the  course  of  his  business  "  (e). 

The  statement  of  Willes  J.  that  the  master  "  has  put 


{d)FarwellY.  Boston  atid  Worcester  C'est    une    exigence    de    I'ordre 

Railroad  Corporation  (1842)  4  Met.  social:'*    De  la  Responsabilitc  et 

49,  and  Bigelow  L.  G.  688.     The  de  la    Garantie,   p.    124.      Palej 

judgment  is  also    reprinted  in  3  (Mor.  Phil.  bk.  3,  c.  11)  found  it 

Maoq.  316.  So,  too,  M.  Sainctclette,  difficult  to  refer  the  rule  to  any 

a  recent  Continental  writer  on  the  prindple  of  natural  justice, 
subject,  well  sajs :  *'  La  responsa- 

bilite  du  fait  d'autrui  n'est  pas  une  {e)  JSarton't  Hill  Coal  Co,  v.  Reid 

fiction  inventde  par  la  loi  positive.  (1858)  3  Maoq.  266,  283. 
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the  agent  in  his  plaoe  to  do  that  class  of  aots  "  is  also  to 
be  noted  and  remembered  as  a  guide  in  many  of  the 
questions  that  arise.  A  just  view  seems  to  be  taken, 
though  artificially  and  obscurely  expressed,  in  one  of  the 
earliest  reported  cases  on  this  branch  of  the  law :  "  It 
shall  be  intended  that  the  servant  had  authority  from  his 
master,  it  being  for  his  master's  benefit "  (/). 

The  rule,  then  (on  whatever  reason  founded),  being  Question 
that  a  master  is  liable  for  the  acts,  neglects,  and  defaults  ^dered''^' 
of  his  servants  in  the  course  of  the  service,  we  have  to  herein, 
define  further — 

1.  "Who  is  a  servant. 

2.  What  acts  are  deemed  to  be  in  the  course  of  service. 

3.  How  the  rule  is  affected  when  the  person  injured  is 

himself  a  servant  of  the  same  master. 

1.  Ab  to  the  first  point,  it  is  quite  possible  to  do  work  -who  is  a 
for  a  man  in  the  popular  sense,  and  even  to  be  his  agent  ^^^"*  = 
for  some  purposes,  without  being  his  servant.     The  re-  respoDsi- 
lation  of  master  and  servant  exists  only  between  persons  ^\th^ 
of  whom  the  one  has  the  order  and  control  of  the  work  conSol"*^ 
done  by  the  other.      A  master  is  one  who  not  only 
prescribes  to  the  workman  the  end   of  his  work,   but 
directs  or  at  any  moment  may  direct  the  means  also, 
or,  as  it  has  been  put,  "  retains  the  power  of  controlling 
the  work  "  (g) ;  and  he  who  does  work  on  those  terms  is 
in  law  a  servant  for  whose  acts,  neglects,  and  defaults, 
to  the  extent  to  be  specified,  the  master  is  liable.    An 
independent  contractor  is  one  who  undertakes  to  produce 
a  given  result,  but  so  that  in  the  actual  execution  of  the 


(/)  TubervilU  r.  Slampe  (end  of      lock  (1856)  4  E.  &  B.  570,  578,  24 
i7th  centnry)  1  Ld.  Raym.  264.  L.  J.  Q.  B.  138,  141. 

{£)  Crompton  J.,  Sadler  t.  Hm^ 
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work  he  is  not  under  the  order  or  control  of  the  person 
for  whom  he  does  it,  and  may  use  his  own  discretion 
in  things  not  specified  beforehand.  For  the  acts  or 
omissions  of  such  a  one  about  the  performance  of  his 
undertaking  his  employer  is  not  liable  to  strangers,  no 
more  than  the  buyer  of  goods  is  liable  to  a  person  who 
may  be  injured  by  the  careless  handling  of  them  by  the 
seller  or  his  men  in  the  course  of  delivery.  If  the 
contract,  for  example,  is  to  build  a  waU,  and  the  builder 
"  has  a  right  to  say  to  the  employer,  '  I  will  agree  to  da 
it,  but  I  shall  do  it  after  my  own  fashion ;  I  shall  begin 
the  wall  at  this  end  and  not  at  the  other ; '  there  the 
relation  of  master  and  servant  does  not  exist,  and  the 
employer  is  not  liable'*  (^).  "In  ascertaining  who  is 
liable  for  the  act  of  a  wrong-doer,  you  must  look  to  the 
wrong-doer  himself  or  to  the  first  person  in  the  ascending 
line  who  is  the  employer  and  has  control  over  the  work. 
Ton  cannot  go  further  back  and  make  the  employer  of 
that  person  liable  "(e).  He  who  controls  the  work  is 
answerable  for  the  workman ;  the  remoter  employer  who 
does  not  control  it  is  not  answerable.  This  distinction  is 
thoroughly  settled  in  our  law ;  the  difficulties  that  may 
arise  in  applying  it  are  difficulties  of  ascertaining  the 

facts  (A-).     It  may  be  a  nice  question  whether  a  man  has 

ft 

(h)  Bramwell  L.  J.,   Emp.   L.  on  with  disapproval  (eee  Rcedie  v. 

1877,    p.    68:    an    extra-judicial  L.  ^  N,  W.  R.  Co.  (1849)  4  Ex. 

statement,  but  made  on  an  occasion  244,  20  L.  J.  Ex.  65),  and  is  not 

of  importance  by  a  great  master  of  now  law.    Seethe  modem  authori-- 

the  common  law.  ties  well  reviewed  in  Hillard  v. 

(0  Willes  J.,  Murray  t.  Currie  f^A^'-rf.on  (Sup  Court,  Ma«.  1856) 

(1870)  L.  R.  6  C.  P.  24,  27,  40  "  ^^^  ^49 ;  and  m  Bigelow  L.  0. 

T  r  G  P  26  Exaotlj  the  same  distinction  ap- 
pears to  be  taken  imder  the  Code 

(k)  One  comparatively  early  case,  Napoleon  in  fixing  the  limits  within- 

Btuh  V.  Steinman  (1799)  1  B.  &  P.  which  the  very  wide  language  of 

404,  disregards  the  rule ;  but  that  Art.  1384  is  to  be  applied :  Sainote- 

case  has  been  repeatedly  commented  lette,  op,  cit.  127. 
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let  out  the  whole  of  a  given  work  to  an  "  independent  con- 
tractor," or  reserved  so  much  power  of  control  as  to  leave 
him  answerable  for  what  is  done  (/). 


assump- 
tion of 
control. 


It  must  be  remembered  that  the  remoter  employer,  Specific 
if  at  any  point  he  does  interfere  and  assume  specific  con- 
trol, renders  himself  answerable,  not  as  master,  but  as 
principal.  He  makes  himself  "  dominus  pro  tempore." 
Thus  the  hirer  of  a  carriage,  driven  by  a  coachman,  who 
is  not  the  hirer's  servant  but  the  letter's,  is  not,  generally 
speaking,  liable  for  harm  done  by  the  driver's  negli- 
gence (/«).  But  if  he  orders,  or  by  words  or  conduct  at 
the  time  sanctions,  a  specific  act  of  rash  or  careless  driving, 
he  may  well  be  liable  (n).  Eather  slight  evidence  of  per- 
sonal interference  has  been  allowed  as  sufficient  in  this 
class  of  cases  (o). 

It  is  doubtful  whether  a  servant  has  any  authority  im-  Delega- 
plied  by  law  to  delegate  his  duty  to  a  stranger,  even  in  ^ut/? 


{l)  Pendkbury  v.  Greenhalgh 
(1S75)  1 Q.  B.  Div.  36, 46  L.  J.  Q.  B. 
•).  diifering  from  the  view  of  the 
HHme  facts  taken  by  the  Court  of 
Queen* s  Bench  in  Taylor  v.  Green- 
halgh (1874)  L.  R.  9  Q.  B.  487,  43 
L.  J.  Q.  B.  168. 

(m)  Even  if  the  driver  was  se- 
lected by  himself :  Quarman  v. 
JJnrnett  (1840)  6  M.  &  W.  499,  55 
R.  R.  717.  So  where  a  vessel  is 
hired  with  its  crew:  Ddlyell  v. 
Tyrer  (1858)  8  E.  B.  &  E.  899,  28 
L.  J.  Q.  B.  52.  So  where  a  con- 
tractor iinds  horses  and  drivers  to 
draw  watering-carts  for  a  municipal 
corporation,  the  driver  of  such  a 
cart  is  not  the  servant  of  the  cor- 
poration: Jones  V.  Corporation  of 
Liverpool  (1885)   14  Q.  B.  D.  890, 

V. — T. 


54  L.  J.  Q.  B.  345 ;  op.  Littie  v. 
Hackelt  (1886)  116  U.  S.  at  pp. 
371-3,  377.  Otherwise  where  the 
owner  of  a  carriage  and  horses  kept 
them  at  a  livery  stable,  and  only  the 
coachman  was  found  by  the  stable- 
keeper:  JoncB  V.  Scullard  [1898]  2 
Q.  B.  665,  67  L.  J.  Q.  B.  896. 

(«)  McLaughlin  y.  Pryor  (1842) 
4  Man.  &  G.  48,  61  R.  R.  455. 
Hirers  of  motor-cars  should  bear 
this  in  mind. 

(o)  lb,;  Burgess  \,  Gray(lU5)  1 
0.  B.  678,  14  L.  J.  C.  P.  184,  68 
R.  R.  769.  It  is  difficult  in  either 
case  to  see  proof  of  more  than 
adoption  or  acquiescence.  Ci^,  Jones 
Y,  Corporation  of  Liverpool  (1885) 
14  Q.  B.  D.  at  pp.  893-4,  64  L.  J. 
Q.  B.  345. 


seryice. 
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case  of  sudden  necessity,  so  as  to  make  his  employer  liable 
for  that  stranger's  acts  and  defaults.  At  all  events  he  has 
not  such  authority  where  it  is  possible  to  communicate 
with  the  employer  (/?). 

Tempo-  One  material  result  of  this  principle  is  that  a  person  who 

fer  of  is  habitually  the  servant  of  A.  may  become,  for  a  certain 
time  and  for  the  purpose  of  certain  work,  the  servant  of 
B. ;  and  this  although  the  hand  to  pay  him  is  still  A.'s. 
The  owner  of  a  vessel  employs  a  stevedore  to  unload  the 
cargo.  The  stevedore  employs  his  own  labourers ;  among 
other  men,  some  of  the  ship's  crew  work  for  him  by 
arrangement  with  the  master,  being  like  the  others  paid 
by  the  stevedore  and  under  his  orders.  In  the  work  of 
imloading  these  men  are  the  servants  of  the  stevedore,  not 
of  the  owner  (^).  There  is  no  "common  employment '^ 
between  the  stevedore's  men  and  the  seamen  on  board  (r). 
But  where  the  habitual  employer  lets  himself  out,  so  to 
speak,  along  with  his  servant,  and  retains  the  immediate 
control  of  the  work,  he  continues  to  be  the  responsible 
principal  («). 

Owners  of  a  colliery,  after  partly  sinking  a  shaft,  agree 


(p)  Gtoilliam  y.  Twi»t  [1895]  2  deduoted  in  account  with  the  steve- 

Q.  B.  84,  64  L.  J.  Q.  B.  474,  G.  A.  dore,   which  of  ootirse  makes  no 

A  fortiori  the  master  is  not  liable  difference  in  principle.     Gp.  Wild 

where  control  of  his  property  is  ▼.  Way  good  [1892]  1  Q.  B.  783,  61 

assumed,  without  either  authority  L.  J.  Q.  B.  391,  C.  A. 
or  necessity,  by  a  servant  employed  (r)  Cameron  y.   Nystrom    (J.   C. 

by  him  for  other  purposes:  Beard  from  N.  Z.)  [1893]  A.  G.  308,  62 

V.    London    General     Omnibus    Co.  L.  J.  P.  G.  86;  cp.   Union  Sttam- 

[1900]  2  Q.  B.  630,  69  L.  J.  Q.  B.  ship  Co.  y.  Claridge  [1894]  A.  G. 

896,  G.  A.  (conductor  driving  omni-  186,  63  L.  J.  P.  G.  66. 
bus  between  regular  journeys).  («)   Waldoeh  v.  Winfield  [1901]  2 

(q)  Murray  v.  Currie  (1870)  L.  R.  K.  B.  596,   70  L.  J.  K.  B.  925, 

6  G.  P.  24,  40  L.  J.  C.  P.  26.     In  G.  A.,  differing  with  the  Gourt 

this  case  the  man  was  actually  paid  below  on  the  construction  of  the 

by  the  owner's  agent  and  his  wages  contract. 
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with  a  contractor  to  finish  the  work  for  them,  on  the 
terms,  among  others,  that  engine  power  and  engineers 
to  work  the  engine  are  to  be  provided  by  the  owners. 
The  engine  that  has  been  used  in  excavating  the  shaft 
is  handed  over  accordingly  to  the  contractor ;  the  same 
engineer  remains  in  charge  of  it,  and  is  still  paid  by 
the  owners,  but  is  under  the  orders  of  the  contractor. 
Daring  the  continuance  of  the  work  on  these  terms  the 
engineer  is  the  servant  not  of  the  colliery  owners  but  of 
the  contractor  (t). 

But  where  iron-founders  execute  specific  work  about  the 
structure  of  a  new  building  under  a  contract  with  the 
architect,  and  without  any  contract  with  the  builder,  their 
workmen  do  not  become  servants  of  the  builder  (w). 

It  is  proper  to  add  that  the  "  power  of  controlling  the  **Powprof 
work"  which  is  the  legal  criterion  of  the  relation  of  a  ^"^^Lo 
master  to  a  servant  does  not  necessarily  mean  a  present  ^'^^pj 
and  physical  ability.    Shipowners  are  answerable  for  the 
acts  of  the  master,  though  done  imder  circumstances  in 
which  it  is  impossible  to  communicate  with  the  owners  {v). 
It  is  enough  that  the  servant  is  bound  to  obey  the  master's 
directions  if  and  when  communicated  to  him.     The  legal 
power  of  control  is  to   actual  supervision  what  in  the 
doctrine  of  possession  the  intent  to  possess  is  to  physical 
detention.    But  this  much  is  needful:  therefore  a  com- 
pulsory pilot,  who  is  in  charge  of  the  vessel  independently 
of  the  owner's  will,  and,  so  far  from  being  bound  to  obey 
the  owner's   or  master's   orders,   supersedes   the  master 
for  Uie  time  being,  is  not  the  owner's  servant,  and  the 

(0  JUmrk^Y.  White  Mo98  Colliery  (m)   Johrmn    y.    Lindsay  [1891] 

Co.  (1877)  2  C.  P.  Div.  206,  46  A.  C.  371,  66  L.  T.  97. 
L.  J.  G.  P.  283.    See  also  Donovan 

y.  Laing  [1898]  1  Q.  B.  629,  63  (v)  See    Abbott    on    Shipping, 

L.  J.  Q.  B.  26,  C.  A.  14  ed.  1901,  pp.  162-166. 
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statutory  exemption  of  the  owner  from  liability  for  such  a 
pilot's  acts  is  but  in  affirmanoe  of  the  common  law  (ar). 

Public  The  relation   of    master  and   servant    does  not  exist 

tinder  the  between  superior  and  subordinate  officers  of  a  public 
^^'  department  under  the  Crown.  They  are  all  servants  of  the 
King  and  one  of  them  is  not  the  servant  of  another.  It 
might  be  otherwise  by  statute,  but  an  intention  to  impose 
the  personal  liability  of  an  employer  on  the  Postmaster- 
General  or  any  other  head  of  a  department  will  not  be 
inferred  without  plain  words  to  that  effect  (y). 

What  is  in      2.  Next  we  have  to  see  what  is  meant  by  the  course  of 
Qpioy-      service  or  employment.     The  injury  in  respect  of  which  a 
master  becomes  subject  to  this  kind  of  vicarious  liability 
may  be  caused  in  the  following  ways  : 

(a)  It  may  be  the  natural  consequence  of  something 
being  done  by  a  servant  with  ordinary  care  in 
execution  of  the  master's  specific  orders. 

(b)  It  may  be  due  to  the  sen-ant's  want  of  care  in 
carrying  on  the  work  or  business  in  which  he 
is  employed.     This  is  the  commonest  case. 

(c)  The  servant's  wrong  may  consist  in  excess  or  mis- 
taken execution  of  a  lawful  authority. 

(d)  Or  it  may  even  be  a  wilful  wrong,  such  as  assault, 
provided  the  act  is  done  on  the  master's  behalf 
and  with  the  intention  of  serving  his  purposes. 

{x)  Merchant  Shipping  Act,  1894,  proved  Cab  Co.  (1889)  23  Q.  B.  Div. 

B.  633  ;  The  Halley  (1868)  L.  R.  2  281 ;  Keen  v.  Henry  [1894]  1  Q.  B. 

P.  C.  at  p.  201.     And  see  Maraden  292,  63  L.  J.  Q.  B.  211,  C.  A. 

on  Collisions  at  Sea,  5th  ed.  ch.  3.  (y)  Bainhridge     v.     Postmatter- 

On  the  other  hand  there  may  be  General  [1906]  1 K.  B.  178,  75  L.  J. 

a  statutory  relation  which  does  re-  K.  B.  366,  G.  A.    And  see  Prof, 

eemble  that  of  master  and  servant  Harrison    Moore,    **  Liability  for 

for  the  purpose  of  creating  a  duty  Acts  of  Public  SexTants,"  L.  Q.  R. 

to  the  public :    King  v.  London  Im"  zxiii.  42. 
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Let  ns  take  these  beads  in  order. 

(a)  Here  the  servant  is  the  master's  agent  in  a  proper  Execution 
sense,  and  the  master  is  liable  for  that  which  he  has  truly,  orders, 
not  by  the  fiction  of  a  legal  maxim,  commanded  to  be 

done.  He  is  also  liable  for  the  natural  consequences  of 
his  orders,  even  though  he  wished  to  avoid  them,  and 
desired  his  servant  to  avoid  them.  Thus,  in  Gregory  v. 
Piper  (s),  a  right  of  way  was  disputed  between  adjacent 
occupiers,  and  the  one  who  resisted  the  claim  ordered  a 
labourer  to  lay  down  rubbish  to  obstruct  the  way,  but  so 
as  not  to  touch  the  other's  wall.  The  labourer  executed 
the  orders  as  nearly  as  he  could,  and  laid  the  rubbish 
some  distance  from  the  wall,  but  it  soon  "  shingled  down" 
and  ran  against  the  wall,  and  in  fact  could  not  by  any 
ordinary  care  have  been  prevented  from  doing  so.  For 
this  the  employer  was  held  to  answer  as  for  a  trespass 
which  he  had  authorized.  This  is  a  matter  of  general 
principle,  not  of  any  special  kind  or  liability.  No  man  can 
authorize  a  thing  and  at  the  same  time  affect  to  disavow 
its  natural  consequences,  no  more  than  he  can  disclaim 
responsibility  for  the  natural  consequences  of  what  he  does 
himself. 

(b)  Then  comes  the  case  of  the  servant's  negligence  in  Negli- 
the  performance  of  his  duty,  or  rather  while  he  is  about  ^ducTof 
his  master's  business.     What  constitutes  negligence  does  JJJ^nMs 
not  just  now  concern  us  ;  but  it  must  be  established  that 

the  servant  is  a  wrong-doer,  and  liable  to  the  plaintiff, 
before  any  question  of  the  master  s  liability  can  be  enter- 
tained. Assuming  this  to  be  made  out,  the  question  may 
occur  whether  the  servant  was  in  truth  on  his  master's 
business  at  the  time,  or  engaged  on  some  pursuit  of  his 

(s)  9  B.  &  G.  691,  33  R.  R.  268  (1829). 
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own.  In  the  latter  case  the  master  is  not  liable.  "  If  the 
servant,  instead  of  doing  that  which  he  is  employed  to  do, 
does  something  which  he  is  not  employed  to  do  at  all,  the 
master  cannot  be  said  to  do  it  by  his  servant,  and  therefore 
is  not  responsible  for  the  negligence  of  his  servant  in 
doing  it"  (a).  For  example:  "  If  a  servant  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  the  horses  of  another  person,  .  .  .  the 
master  will  not  be  liable.  But  if,  in  order  to  perform  his 
master's  orders,  he  strikes  but  injudiciously,  and  in  order 
to  extricate  himself  from  a  difficulty,  that  will  be  negli- 
gent and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment"  (6). 

Departure  Whether  the  servant  is  really  bent  on  his  master's 
tfon^from  affairs  or  not  is  a  question  of  fact,  but  a  question  which 
master's     jj^j^y  ]^q  troublesome.     Distinctions  are  suffffested  by  some 

business.  •^  ^ 

of  the  reported  cases  which  are  almost  too  fine  to  be 
acceptable.  The  principle,  however,  is  intelligible  and 
rational.  Not  every  deviation  of  the  servant  from  the 
strict  execution  of  duty,  nor  every  disregard  of  particular 
instructions,  will  be  such  an  interruption  of  the  course 
of  employment  as  to  determine  or  suspend  the  master's 
responsibility.  But  where  there  is  not  merely  deviation, 
but  a  total  departure  from  the  course  of  the  master's 
business,  so  that  the  servant  may  be  said  to  be  "  on  a  frolic 
of  his  own"  (c),  the  master  is  no  longer  answerable  for  the 
servant's  conduct.     A  few  modem  cases  on  either  side  of 

(a)  Maule  J.,  Mitchell  v.  Crast'  (c)  Parke  B.,    Joel    v.    Morison 

weller  (1853)  13  C.  B.  237,  22  L.  J.  (1834)  6  C.  &  P.  603,  40  R.  R.  814  ; 
GP100  93RR51'*  ^  ^^^^  priuB  case,  bat  often  cited 

with  approval ;  see  Bunts  ▼.  Pottltotn 

(h)  Croft  V.  Alison  (1821)  4  B.  &  (i873)  L.  R.  8  C.  P.  at  p.  667,  42 
Aid.  590,  23  R.  R.  407.  L.  J.  C.  P.  302. 
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the  line  will  illustrate  this  distinction.  Its  importance 
is  not  confined  to  the  law  of  torts,  but  extends  to  those 
cases  where  a  man  may  be  liable  under  a  contract  for  the 
negligence  of  his  servants  (d). 

In  Wliatman  v.  Pearson  {e)^  a  carter  who  was  employed  Whatman 
by  a  contractor,  having  the  allowance  of  an  hour's  time 
for  dinner  in  his  day's  work,  but  also  having  orders  not 
to  leave  his  horse  and  cart,  or  the  place  where  he  was 
employed,  happened  to  live  hcurd  by.  Contraiy  to  his 
instructions,  he  went  home  to  dinner,  and  left  the  horse 
and  cart  unattended  at  his  door ;  the  horse  ran  away  and 
did  damage  to  the  plaintiff's  railings.  A  jury  was  held 
warranted  in  finding  that  the  carman  was  throughout  in 
the  course  of  his  employment  as  the  contractor's  servant 
"  acting  within  the  general  scope  of  his  authority  to  con- 
duet  the  horse  and  cart  during  the  day  "  (/). 

Engelhart  v.  Fan'ant  8f  Co.  (g)  resembled  the  last  case  luf^ei- 
except  in  this,  that  the  driver  left  the  cart  for  a  short  time  parraiu 
with  an  errand-boy  in  it ;  the  boy  had  been  forbidden  to  ^'  ^^' 
interfere  with  the  driving,  but  thought  he  would  get  the 
<}art  round  to  save  a  little  time  in  driving  away.     He  ran 
into  a  carriage  in  his  unskilled  attempt.     It  was  held  that, 
although  the  boy's  act  was  not  in  the  course  of  his  em- 
ployment, the  driver's  negligence  in  leaving  the  cart  at  his 
mercy  was  in  the  course  of  the  driver's  employment  and 
made  the  master  liable. 

(d)  Thus  the  bailee  of  a  cbattel  is  not  generallj  answerable  for  loss 

M  answerable  for  damage  done  to  by    stealing :     Chenhire  v.   Bailfyj 

it  by  the  negligence  of  his  servants  [1905]  1  K.  B.  237,  74  L.  J.  K.  B. 

acting  in  the  conrse  of  their  em-  176,  G.  A. 
ploymeut,  but  not  if  they  meddle  (e)  L.  R.  3  0.  P.  422  (1868). 

with  it  outside  their  employment :  (/)  Byles  J.,  L.  R.  3  0.  P.  at 

Sanderson  t.  Collins  [1904]  1  £.  B.  p.  425. 

628,  73  L.  J.  K.  B.  358,  0.  A. :  or  {g)  [1897]  1  Q.  B.  240,  66  L.  J. 

oonnire  at  theft,  where  the  bailee  Q.  B.  122,  G.  A. 
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Storey  v. 
Aihton, 


Williams 
V.  Jones. 


In  Storey  v.  Ashton  (A)  a  oarrnan  was  returning  to  hi» 
employer's  office  with  returned  empties.  A  clerk  of  the 
same  employer's  who  was  with  him  induced  him,  when 
he  was  near  home,  to  turn  off  in  another  direction  to  call 
at  a  house  and  pick  up  something  for  the  clerk.  While  the 
carman  was  driving  in  this  direction  he  ran  over  the  plain- 
tiff. The  Court  held  that  if  the  carman  "  had  been  merely 
going  a  roundabout  way  home,  the  master  would  have  been 
liable  ;  but  he  had  started  on  an  entirely  new  journey  on 
his  own  or  his  fellow-servant's  account,  and  could  not  in 
any  way  be  said  to  be  carrying  out  his  master's  employ- 
ment "  {i).  More  lately  it  has  been  held  that  if  the  ser- 
vant begins  using  his  master's  property  for  purposes  of  his- 
own,  the  fact  that  by  way  of  afterthought  he  does  some- 
thing for  his  master's  purposes  also  is  not  necessarily  such 
a  "  re-entering  upon  his  ordinary  duties  "  as  to  make  the 
master  answerable  for  him.  A  journey  undertaken  on  the 
servant's  own  account  "  cannot  by  the  mere  fact  of  the  man 
making  a  pretence  of  duty  by  stopping  on  his  way  be  con- 
verted into  a  journey  made  in  the  course  of  his  employ- 
ment" 0'). 

The  following  is  a  curious  example.  A  carpenter  was- 
employed  by  A.  with  B.'s  permission  to  work  for  him  in  a. 
shed  belonging  to  B.  This  carpenter  set  fire  to  the  shed 
in  lighting  his  pipe  with  a  shaving.  His  act,  though 
negligent,  having  nothing  to  do  with  the  purpose  of  his. 


(A)  (1869)  L.  R.  4  Q.  B.  476,  38 
L.  J.  Q.  B.  223.  Mitchell  v.  Crass^ 
iceller,  cited  on  p.  86,  above,  was  a 
yerj  similar  case. 

(•)  Lush  J.,  L.  R.  4  Q.  B.  at  p. 
480.  It  was  *'  an  entirely  new  and 
independent  journey,  which  had 
nothing  at  aU  to  do  with  his 
employment : ''    Gockbum    C.    J. 


"Every  step  he  drove  waa  away 
from  his  duty:"  Mellor  J.,  ibid. 
But  it  oould  have  made  no  differ- 
ence if  the  accident  had  happened 
as  he  was  coming  back.  See  the 
next  case. 

ij)  Raytier  v.  Mitehell  (1877)   2 
C.  P.  D.  357. 
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emplojmaent,  A.  was  not  liable  to  B.  (k).  It  does  not  seem 
difficult  to  pronounce  that  lighting  a  pipe  is  not  in  the 
course  of  a  carpenter's  employment ;  but  the  case  was  one 
of  difficulty  as  being  complicated  by  the  argument  that  A., 
having  obtained  a  gratuitous  loan  of  the  shed  for  his  own 
purposes,  was  answerable,  without  regard  to  the  relation 
of  master  and  servant,  for  the  conduct  of  persons  using 
it.  This  failed  for  want  of  anything  to  show  that  A.  had 
acquired  the  exclusive  use  or  control  of  the  shed.  Apart 
from  this,  the  facts  come  very  near  to  the  case  which  has 
been  suggested,  but  not  dealt  with  by  the  Courts  in  any 
reported  decision,  of  a  miner  opening  his  safety-lamp  to 
get  a  light  for  bis  pipe,  and  thereby  causing  an  explosion  ; 
where  "  it  seems  clear  that  the  employer  would  not  be  held 
liable"  (Q. 

(c)  Another  kind  of  wrong  which  may  be  done  by  a  Excess  or 
servant  in  liis  master's  business,  and  so  as  to  make  the  execution 
master  liable,  is  the  excessive  or  erroneous  execution  of  a  ^j^*"    °" 
lawful  authority.     To  establish  a  right  of  action  against 
the  master  in  such  a  case  it  must  be  shown  that  (a)  the 
servant  intended  to  do  on  behalf  of  his  master  something 
of  a  kind  which  he  was  in  fact  authorized  to  do ;  (/S)  the 
act,  if  done  in  a  proper  manner,  or  under  the  circum- 
stances erroneously  supposed    by  the   servant   to   exist, 
would  have  been  lawful. 

The  master  is  chargeable  only  for  acts  of  an  authorized 
class  which  in  the  particular  instance  are  wrongful  by 
reason  of  excess  or  mistake  on  the  servant's  part.  For 
acts  which  he  has  neither  authorized  in  kind  nor 
sanctioned  in  particular  he  is  not  chargeable  (m). 

(*)   WiUiams  V.  Jonet  (1865)  Ex.  (/)  R.  S.  Wright,  Emp.  L.  1876. 

Ch.  3  H.  &  C.  256,  602,  33  L.  J.  p.  47. 

Ex.  297  ;  diss.  Mellor  and  Black-  (m)  For  a  recent  illustration,  seo 

bam  JJ.  Jknahy  and  Cadeby  Main  Collieries 
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Intcrfer-  Most  of  the  cases  on  this  head  have  arisen  out  of 
passengers  ^^^^  ^*  railway  servants  on  behalf  of  the  companies.  A 
by  guards,  porter  whoso  duty  is,  among  other  things,  to  see  that 
passengers  do  not  get  into  wrong  trains  or  carriages 
(but  not  to  remove  them  from  a  wrong  carriage)  asks 
a  passenger  who  has  just  taken  his  seat  where  he  is 
going.  The  passenger  answers,  "  To  Macclesfield."  The 
porter,  thinking  the  passenger  is  in  the  wrong  train,  pulls 
him  out ;  but  the  train  was  in  fact  going  to  Macclesfield, 
and  the  passenger  was  right.  On  these  facts  a  jury  may 
weU  find  that  the  porter  was  acting  within  his  general 
authority  so  as  to  make  the  company  liable  («).  Here  are 
both  error  and  excess  in  the  servant's  action:  error  in 
supposing  facts  to  exist  which  make  it  proper  to  use  his 
authority  (namely,  that  the  passenger  has  got  into  the 
wrong  train) ;  excess  in  the  manner  of  executing  his 
authority,  even  had  the  facts  been  as  he  supposed.  But 
they  do  not  exclude  the  master's  liability. 

"A  person  who  puts  another  in  his  place  to  do  a  class  of 
acts  in  his  absence  necessarily  leaves  him  to  determine, 
according  to  the  circumstances  that  arise,  when  an  act  of 
that  class  is  to  be  done,  and  trusts  him  for  the  manner  in 
which  it  is  done ;  and  consequently  he  is  held  answerable 
for  the  wrong  of  the  person  so  intrusted  either  in  the 
manner  of  doing  such  an  act,  or  in  doing  such  an  act 
under  circumstances  in  which  it  ought  not  to  have  been 
done ;  provided  that  what  was  done  was  done,  not  from 
any  caprice  of  the  servant,  but  in  the  course  of  the 
employment"  (o). 


V.     Yorkshire    Miners'    Association  L.  J.  C.  P.  278,  in  Ex.  Ch.  8  0.  P. 

[1906]  A.  C.  384,  76  L.J.  K.  B.  961.  148,  42  L.  J.  C.  P.  78. 

(fi)  Bay  ley  v.   Manchester,  Shef-  (o)  Per  Willes  J.,  Bayley  v.  Man- 

feld,     and     Lincolnshire     B.     Co,  Chester ,  Sheffield,  and  Lineolmhire  R, 

(1872-3)   L.  B.  7   C.  P.   415,   41  Co.,  L.  R.  7  C.  P.  at  p.  420. 
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Seymour  v.  Greenwood  (p)  is  another  illustrative  case  of 
this  class.  The  guard  of  an  omnibus  removed  a  passenger 
whom  he  thought  it  proper  to  remove  as  being  drunken 
and  offensive  to  the  other  passengers,  and  in  so  doing  used 
excessive  violence.  Even  if  he  were  altogether  mistaken 
as  to  the  conduct  and  condition  of  the  passenger  thus 
removed,  the  owner  of  the  omnibus  was  answerable. 
"  The  master,  by  giving  the  guard  authority  to  remove 
offensive  passengers,  necessarily  gave  him  authority  to 
determine  whether  any  passenger  had  misconducted 
himself." 

Another  kind  of  ease  under  this  head  is  where  a  servant  Arrest  of 
takes  on  himself  to  arrest  a  supposed  offender  on  his  oft^^ers. 
employer's  behalf.  Here  it  must  be  shown,  both  that  the 
arrest  would  have  been  justified  if  the  offence  had  really 
been  committed  by  the  party  arrested,  and  that  to  make 
such  an  arrest  was  within  the  employment  of  the  servant 
who  made  it.  As  to  the  latter  point,  however,  "  where 
there  is  a  necessity  to  have  a  person  on  the  spot  to  act  on 
an  emergency,  and  to  determine  whether  certain  things 
shall  or  shall  not  be  done,  the  fact  that  there  is  a  person 
on  the  spot  who  is  acting  as  if  he  had  express  authority  is 
primd  facie  evidence  that  he  had  authority  "((/).  Railway 
companies  have  accordingly  been  held  liable  for  wrongful 
arrests  made  by  their  inspectors  or  other  officers  as  for 
attempted  frauds  on  the  company  punishable  xmder 
statutes  or  authorized  by-laws,  and  the  like  (r). 

But  the  master  is  not  answerable  if  the  servant  takes  on  Act 
himself,  though  in  good  faith  and  meaning  to  further  the  outside 

{p)  7  H.  &  N.  365.  30  L.  J.  Ex.  42  L.  J.  Q.  B.  23. 
189,  327,  Ex.  Ch.  (1861).  (r)  /*.,  foUowing  Gof  ▼.  G.  ^\ 

(q)  Biackhmn  J.,  MooreY.Metrop.  i?.   Co.  (1861)  3  E.  &  E.  672,  30 

JR.  Co.  (1872)  L.  R.  8  Q.  B.  36,  39,  L.  J.  Q.  B.  148. 
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authority,  master's  interest,  that  which  the  master  has  no  right  to  do 

master  not  . 

liable.        even  if  the  facts  were  as  the  servant  thinks  them  to  be  r 

as  where  a  station-master  arrested  a  passenger  for  ref nsing^ 
to  pay  for  the  carriage  of  a  horse,  a  thing  outside  th& 
company's  powers  («).  The  same  rule  holds  if  the  par- 
ticular servant's  act  is  plainly  beyond  his  authority,  as 
where  the  officer  in  charge  of  a  railway  station  arrests  a 
man  on  suspicion  of  stealing  the  company's  goods,  an  act 
which  is  not  part  of  the  company's  general  business,  nor 
for  their  apparent  benefit  (t).  In  a  case  not  clear  on  the 
face  of  it,  as  where  a  bank  manager  commences  a  prosecu- 
tion, which  turns  out  to  be  groundless,  for  a  supposed 
theft  of  the  bank's  property — a  matter  not  within  the 
ordinary  routine  of  banking  business,  but  which  might  in 
the  particular  case  be  within  the  manager's  authority— the 
extent  of  the  servant's  authority  is  a  question  of  fact  (w). 
Much  must  depend  on  the  nature  of  the  matter  in  which 
the  authority  is  given.  Thus  an  agent  intrusted  with 
general  and  ample  powers  for  the  management  of  a  farm 
has  been  held  to  be  clearly  outside  the  scope  of  his 
authority  in  entering  on  the  adjacent  owner's  land  on  the 
other  side  of  a  boundary  ditch  in  order  to  cut  underwood 
which  was  choking  the  ditch  and  hindering  the  drainage 
from  the  farm.  If  he  had  done  something  on  his  em- 
ployer's own  land  which  was  an  actionable  injury  to 
adjacent  land,  the  employer  might  have  been  liable.  But 
it  was  thought  unwarrantable  to  say  "that  an  agent 
intrusted  with  authority  to  be  exercised  over  a  particular 
piece  of  land  has  authority  to  commit  a  trespass  on  other 

(«)  Fouhon  T.  X.  ^  8.  JF.  R,  Co.  H,  Co.  (1870)  L.  R.  6  Q.  B.  C5,  40 

(1867)  L.  R.  2  Q.  B.  534,  36  L.  J.  l.  j.  q.  b.  55. 
O    B   294 

\t)  Mu^ards  v.  X.  #  X.  JF.  H.  Co.  M  ^^nk  of  New  South  Walen  v. 

(1870)  L.  R.  5  0.  P.  445,  39  L.  J.  Owiton  (1879)  (J.  C.)  4  App.  Ca. 

C.  P.  241 ;  cp.  AlUn  v.  X.  %  S.  W.  270,  48  L.  J.  P.  C.  25. 
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land"(p).  More  generally, .  an  authority  cannot  be  im- 
plied for  acts  not  necessary  to  protect  the  employer's 
property,  such  as  arresting  a  customer  for  a  supposed 
attempt  to  pass  bad  money  {x). 

(d)  Lastly,  a  master  may  be  liable  even  for  wilful  and  Wilful 
deliberate  wrongs  committed  by  the  servant,  provided  they  IT^^^' 
be  done  on  the  master's  account  and  for  his  purposes  :  and  p^^^^ 
this,  no  less  than  in  other  cases,  although  the  servant's 
conduct  is  of  a  kind  actually  forbidden  by  the  master. 
Sometimes  it  has  been  said  that  a  master  is  not  liable  for 
the  "  wilful  and  malicious "  wrong  of  his  servant.     If 
"  malicious "    means    "  committed    exclusively    for   the 
servant's  private   ends,"   or    "  malice "   means   "  private 
spite  "(y),  this  is  a  correct   statement;   otherwise  it  is 
contrary  to  modem  authority.     The  question  is  not  what 
was  the  nature  of  the  act  in  itself,  but  whether  the  servant 
intended  to  act  in  the  master's  interest. 

This  was  decided  by  the  Exchequer  Chamber  in 
Limpiis  V.  London  General  Omnibus  Co7npany  (z),  where 
the  defendant  company's  driver  had  obstructed  the  plain- 
tiff's omnibus  by  pulling  across  the  road  in  front  of  it, 
und  caused  it  to  upset.  He  had  printed  instructions  not 
to  race  with  or  obstruct  other  omnibuses.  Martin  B. 
directed  the  jury,  in  effect,  that  if  the  driver  acted  in  the 
way  of  his  employment  and  in  the  supposed  interest  of 
his  employers   as  against  a  rival  in    their   business,  the 


(v)  BoUngbroke  v.  Swindon  Zoeal  (y)  See  per  Blackburn  J.,  1  H. 

Board  (1874)  L.  R.  9  0.  P.  675,  43  &  C.  543. 

L.  J.  C.  P.  576.  («)  1  H.  &  0.  526,  32  L.  J.  Ex. 

34  (1862).     This  and  Seymour  v. 

(a?)  Abrahams  v.  Deakin  [1891]  Greenwood  (p.   91,  above)  overrule 

1  Q.  B.  616,  60  L.  J.  Q.  B.  238,  anything    to     the     contrary     in 

C.  A. ;    Hanson  v.   JFaller  [1901]  M'Manus  v.  Orickett,  1  East,  106, 

Q.  B.  390,  70  L.  J.  Q.  B.  231.  6  B.  R.  618. 
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employers  were  answerable  for  his  oonducty  but  they  were 
not  answerable  if  he  acted  only  for  some  purpose  of  his 
own  :  and  this  was  approved  by  the  Court  {a)  above.  The 
driver  **  was  employed  not  only  to  drive  the  omnibus,  but 
also  to  get  as  muoh  money  as  he  could  for  his  master,  and 
to  do  it  in  rivalry  with  other  omnibuses  on  the  road. 
The  act  of  driving  as  he  did  is  not  inconsistent  with  his 
employment,  when  explained  by  his  desire  to  get  before 
the  other  omnibus."  As  to  the  company's  instructions, 
"  the  law  is  not  so  futile  as  to  allow  a  master,  by  giving 
secret  instructions  to  his  servant,  to  discharge  himself  from 
liability  "  (6).  The  fact  that  the  wrongful  act  is  criminally 
punishable,  if  it  be  so,  makes  no  difference  to  the  master's 
liability  (c). 

Fraud  of  That  an  employer  is  liable  for  frauds  of  his  servant 
swT^nr  committed  without  authority,  but  in  the  course  of  the 
service  and  in  apparent  furtherance  of  the  employer's  pur- 
poses, was  established  with  more  difficulty  ;  for  it  seemed 
harsh  to  impute  deceit  to  a  man  personally  innocent  of  it, 
or  (as  in  the  decisive  cases)  to  a  corporation,  which,  not 
being  a  natural  person,  is  incapable  of  personal  wrong- 
doing (d).    But  when  it  was  fully  realized  that  in  all  these 


(a)  Williams,  Grompton,  Willes,  senting  mind.     In  no  case  can  a 

Bylcs,  Blackburn  JJ.,  diss.  Wight-  corporation  be  invested  with  either 

man  J.  rights   or   duties  except  through 

{b)  Willes  J.y  1  H.  &  C.  at  p.  natural  persons  who  are  its  agents. 

639.  Cp.  British  Mutual  Banking  Co.  y, 

(r)  Dyer   v.    Munday   [1896]    1  Charnicood  Forest  B.  Co.  (1887)  18 

Q.  B.   742,  64  L.  J.  Q.  B.  448,  Q.  B.  Div.  714,  56  L.  J.  Q.  B.  449. 

C.  A.  As  to  the  necessity  once  supposed 

(d)  This  particular  difficulty  is  to  exist  for  a  servant  of  a  corpora- 
fallacious.  It  is  in  truth  neither  tion  having  an  authority  under 
more  nor  less  easy  to  think  of  a  seal,  see  Smith  v.  Birmingham  Gas 
corporation  as  deceiving  (or  being  Co,  (1834)  1  A.  &  E.  526,  3  L.  J. 
deceived)  than  as  having  a  con-  K.  B.  165,  40  R.  R.  358. 


FRAUD  OF  SERVANT.  ^5 

cases  the  master*8  liability  is  imposed  by  the  policy  of  the 
law  without  regard  to  personal  default  on  his  part,  so  that 
his  express  command  or  privity  need  not  be  shown,  it  was 
a  necessary  consequence  that  fraud  should  be  on  the  same 
footing  as  any  other  wrong  {e).  So  the  matter  is  handled 
in  our  leading  authority,  the  judgment  of  the  Exchequer 
Chamber  delivered  by  Willes  J.  in  Banckk  v.  English 
Joint  Stock  Bank, 

"  With  respect  to  the  question,  whether  a  principal  is 
answerable  for  the  act  of  his  agent  in  the  course  of  his 
master's  business,  and  for  his  master's  benefit,  no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong  "  (/). 

This  has  been  more  than  once  fuUy  approved  in  the 
Privy  Council  (^),  and  may  now  be  taken,  notwithstanding 
certain  appearances  of  conflict  (A),  to  have  the  approval  of 
the  House  of  Lords  also  (t).  What  has  been  said  to  the 
contrary  was  either  extra-judicial,  as  going  beyond  the 
ratio  decidendi  of  the  House,  or  is  to  be  accepted  as  limited 
to  the  particular  case  where  a  member  of  an  incorporated 
company,  not  having  ceased  to  be  a  member,  seeks  to 
charge  the  company  with  the  fraud  of  its  directors  or  other 
agents  in  inducing  him  to  join  it  {j). 

{e)  Eyen  if  the  fraad  inclades  a  Auee.  Co.  v.  Brown  [1904]  A.  C. 

forgery:  Shaw  v.  FoH  Philip  Gold  423,  73  L.  J.  P.  0.  102. 
Mining  Co,  (1884)  13  Q.  B.  D.  103,  (A)  Addie  y.    JFestem    Bank   of 

63L.J.  Q.B.  369;  but  ^M.  whether  Scotland  (1867)  L.  R.  1  So.  &  D. 

in  that  casethe  act  was  of  an  antho-  145,  diota  at  pp.  158,  166,  167. 
riaed  class  at  all:   Itubm  v.  Great  (t)  Eottldaworih  v.  City  of  Glas- 

lingall  Consolidated  [1906]  A.  G.  gow  Bank  (1880)  5  App.  Ga.  317. 
439,  75  L.  J.  K.  B.  843.  ij)  -^*-»  I^^d  Selbome  at  p.  3i6, 

(/)  (1867)  L.  B.  2  Ex.  at  p.  265.  Lord  Hatherley  at  p.  331 ;    Lord 

{g)  Maekay  y.  Commercial  Bank  Blackburn's  language  at  p.  339  is 

of  New  Brunticiek  (1874)  L.  B.  5  more  cautions,  perhaps  for  the  very 

P.  G.  412,  43  L.  J.  P.  G.  31 ;  Swire  reason  that  he  was  a  party  to  the 

T.  Francis  (1877)  3  App.  Ga.  106,  dea^onotBarwieky.Hnglish  Joint 

47  L.  J.  P.  G.  18 ;  Citizens^  Life  Stock  Bank.     Shortly,  the  share- 
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But  conversely  a  false  and  fraudulent  statement  of  a 
sen-ant  made  for  ends  of  his  own,  though  in  answer  to  a 
question  of  a  kind  he  was  authorized  to  answer  on  his 
master's  behalf,  will  not  render  the  master  liable  in  an 
action  for  deceit  {k). 


vants. 


Liability  An  association  which  is  not  incorporated,  but  is  a  quasi- 
corporate  corporate  holder  of  property  through  trustees,  is  liable  for 
forwroD^s  ^^^  wrongs  done  by  its  servants  in  the  course  of  their  em- 
of  ser-  ployment ;  such  liability  can  be  enforced  in  a  representa- 
tive action,  and  the  funds  can  be  reached  by  making  the 
trustees  parties.  A  trade  union,  by  reason  of  its  peculiar 
statutory  position,  could  be  sued  in  its  registered  name  (/). 
But  the  Trade  Disputes  Act,  1906,  has  expressly  exempted 
trade  unions  of  both  workmen  and  masters,  and  their 
oflBoials,  from  the  operation  of  this  rule  (w).  It  is  not 
within  a  text- writer's  province  to  comment  on  the  policy 
of  the  statute  or  on  the  reasons  unconnected  with  the 


holder  is  in  this  dilemma :  while  he 
is  a  member  of  the  company,  he  is 
danmified  by  the  aUeged  deceit,  if 
at  aU,  solely  in  that  he  is  liable  as 
a  shareholder  to  contribute  to  the 
company's  debts :  this  liability 
being  of  the  essence  of  a  share- 
holder's position,  claiming  com- 
pensation from  the  company  for  it 
involyes  him  in  a  new  liability  to 
contribute  to  that  compensation 
itself,  which  is  an  absurd  circuity. 
But  if  his  liability  as  a  share- 
holder has  ceased,  he  is  no  longer 
damnified.  Therefore  restitution 
only  (by  rescission  of  his  contract), 
not  compensation,  is  the  share- 
holder's remedy  as  against  the 
company:  though  the  fraudulent 
agent  remains  personally  liable. 
{k)  British  Mutual  Banking  Co. 


V.  Charnwood  Forest  H.  Co.  (1887) 
18  Q.  B.  Div.  714,  56  L.  J.  Q.  B. 
449. 

(0  Taf  Vale  By.  v.  Auialgamated 
Soc,  of  Railway  Servants  [1901] 
A.  C.  426,  70  L.  J.  K.  B.  90o ; 
Giblan  v.  National  Labourers'  Union 
[1903]  2  K.  B.  600,  72  L.  J.  K.  B. 
907. 

(m)  *^  An  action  against  a  trade 
union,  whether  of  workmen  or 
masters,  or  against  any  members 
or  officials  thereof  on  behalf  of 
themselves  and  all  other  members 
of  the  trade  union  in  respect  of  any 
tortious  act  aUeged  to  have  been 
committed  by  or  on  behalf  of  the 
trade  union,  shall  not  be  entertained 
by  any  Court."     (6  Edw.  7,  c.  47, 

8.4(1).) 
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soienoe  of  law  which  led  to  its  euaotment  without  serious 
opposition  in  either  House  of  Parliament. 

The  leading  ease  of  Mersey  Docks  Trustees  v.  Gibbs  (n) 
may  also  be  referred  to  in  this  connexion,  as  illustrating 
the  general  principles  according  to  which  liabilities  are 
imposed  on  corporations  and  public  bodies. 

There  is  abundant  authority  in  partnership  law  to  show  Liability 
that  a  firm  is  answerable  for  fraudulent  misappropriation  fmud  of 
of  funds,  and  the  like,  committed  by  one  of  the  partners  *  P*''^'*^^- 
in  the  course  of  the  firm's  business  and  within  the  scope 
of  his  usual  authority,  though  no  benefit  be  derived  there- 
from by  the  other  partners.  But,  agreeably  to  the  principles 
above  stated,  the  firm  is  not  liable  if  the  transaction  under- 
taken by  the  defaulting  partner  is  outside  the  course  of 
partnership  business.  Where,  for  example,  one  of  a  firm 
of  solicitors  receives  money  to  be  placed  in  a  specified 
investment,  the  firm  must  answer  for  his  application  of  it, 
but  not,  as  a  rule,  if  he  receives  it  with  general  instruc- 
tions to  invest  it  for  the  client  at  his  own  discretion  (o). 
Again,  the  firm  is  not  liable  if  the  facts  show  that  exclu- 
sive credit  was  given  to  the  actual  wrong-doer  (p).  In  all 
these  cases  the  wrong  is  evidently  wilful.  In  all  or  most 
of  them,  however,  it  is  at  the  same  time  a  breach  of  con- 
tract or  trust.  And  it  seems  to  be  on  this  ground  that  the 
firm  is  held  liable  even  when  the  defaulting  partner, 
though  professing  to  act  on  behalf  of  the  firm,  misapplies 
funds  or  securities  merely  for  his  own  separate  gain.     The 

(n)  L.  R.  1  H.  L.  93  (1864-6).  {p)  Ex  parte  Eyre  (1842)  1  Ph. 

(o)  Partnership  Act,  1890,  as.  10  227,  65  R.  R.  375.    See  more  illus- 

—12.    Cp.  Blair  v.  Bromley  (1847)  trations  in  my  "Digest  of  the  Law 

2  Ph.  354,  and  CUaiher  v.  TtrUden  of  Partnership,"  8th  ed.,  pp.  48— 

(1883)  24  Gh.  D.  731,  with  Barman  51.    A  very  peculiar  case  of  this 

V.  Johnson  (1853)  2  E.  &  B.  61,  22  class  is  Marsh  y.  Joseph  [1897]  1 

L.  J.  Q.  B.  297.  Ch.  213,  66  L.  J.  Ch.  128,  C.  A. 

P. — T.  H 
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reasons  given  are  not  always  free  from  admixture  of  the 
Protean  dootrine  of  '^  making  representations  good,"  whioh 
is  no  longer  maintained  anywhere  {q). 

Injuries  to      3.  There  remains  to  be  considered  the  modification  of  a 
by  fault  of  master's  liability  for  the  wrongful  act,  neglect,  or  default 
serv^ts     ^'  ^  servant  when  the  person  injured  is  himself  in  and 
about  the  same  master's  service.      It  is  a  topic  far  from 
clear  in  principle;  the  Employers'  Liability  Act,  1880, 
obscurely  indicated  a  sort  of  counter  principle,  and  intro- 
duced a  number  of  minute  and  empirical  exceptions,  or 
rather  limitations  of  the  exceptional   rule  in  question; 
while  the  Workmen's  Compensation  Act,  1897,  now  en- 
larged and  superseded  by  the  Act  of  1906,  took  a  wholly 
new  departure  as  regards  the  cases  within  it,  but  left 
resort  to  other  remedies,  if  any,  optional,  and  the  present 
Act  still  does  not  cover  the  same  ground  as  the  Employers* 
Common     liability  Act.     The  old  rule,  as  it  stood  before  the  Act  of 
of  master's  1^80,  is  that  a  master  is  not  liable  to  his  servant  for  injury 
immunity,  received  from   any  ordinary  risk  of  or  incident  to  the 
service,   including  acts   or  defaults  of  any  other  person 
employed  in  the  same  service.     Our  law  can  show  no  more 
curious  instance  of  a  rapid  modern  development.     The 
first  evidence  of  any  such  rule  is  in  Priest  If/  v.  Foicler  (r), 
decided  in  1837,  which  proceeds  on  the  theory  (if  on  any 
definite  theory)  that  the  master  "  cannot  be  bound  to  take 
more  care  of  the   servant  than  he  may  reasonably  be 
expected  to  do  of  himself ; "   that  a  servant  has  better 

(q)  I  have  discuBsed  itin  Appen-  A.  C.  117,  130,  71  L.  J.  K.  B.  400. 
dixK.  to  "Principles  of  Contract,'*  (r)  3  M.  &  W.  1,  49  R.  R.  495. 

7th  ed.,  p.  713.     See  Maddison  v.  All  the  case  actually  decided  was 

.  Alder 8on  (1883)  8  App.  Ga.  at  p.  that   a  master  does  not  warrant 

473,  51  L.  J.  Q.  B.  737,  and  per  to  his  servant  the  sufficiency  and 

Lord    Macnaghten,    Geo,    White-  safety  of  a  carriage  in  which  he 

church,    Ltd,   v.    Cavana^h  [1902]  sends  him  ont. 
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opportunities  than  his  master  of  watching  and  controlling 
the  conduct  of  his  fellow-servants ;  and  that  a  contrary- 
doctrine  would  lead  to  intolerable  inconvenience,  and 
encourage  servants  to  be  negligent.  According  to  this 
there  would  be  a  sort  of  presumption  that  the  servant 
suffered  to  some  extent  by  want  of  diligence  on  his  own 
part.  But  it  is  needless  to  pursue  this  reasoning ;  for  the 
like  result  was  a  few  years  afterwards  arrived  at  by  Chief 
Justice  Shaw  of  Massachusetts  by  another  way,  and  in  a 
judgment  which  is  the  fountain-head  of  all  the  latter 
decisions  («),  and  has  now  been  judicially  recognized  in 
England  as  **  the  most  complete  exposition  of  what  con- 
stitutes common  employment "  {t).  The  accepted  doctrine  Beason 
is  to  this  effect.  Strangers  can  hold  the  master  liable  for  Sriater 
the  negligence  of  a  servant  about  his  business.  But  in  the  ^^^^^ 
case  where  the  person  injured  is  himself  a  servant  in  the 
same  business  he  is  not  in  the  same  position  as  a  stranger. 
He  has  of  his  free  will  entered  into  the  business  and  made 
it  his  own.  He  cannot  say  to  the  master,  You  shall  so 
conduct  your  business  as  not  to  injure  me  by  want  of  due 
care  and  caution  therein.  For  he  has  agreed  with  the 
master  to  serve  in  that  business,  and  his  claims  on  the 
master  depend  on  the  contract  of  service.  Why  should  it 
be  an  implied  term  of  that  contract,  not  being  an  express 
one,  that  the  master  shall  indemnify  him  against  the 
negligence  of  a  f ellow-sen' ant,  or  any  other  current  risk  ? 
It  is  rather  to  be  implied  that  he  contracted  with  the  risk 
before  his  eyes,  and  that  the  dangers  of  the  service,  taken 
all  round,  were  considered  in  fixing  the  rate  of  payment. 
This  is,  I  believe,  a  fair  summary  of  the  reasoning  which 
has  prevailed  in  the  authorities.  "With  its  soimdness  we 
are  not  here  concerned.     It  was  not  only  adopted  by  the 

(»)  Farwell  v.  Boston  and  Worcester  (t)  Sir  Franois  Jenne  in  The  Petrel 

Milroad  Corporation,  4  Met.  49.  [1893]  P.  320,  323. 
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House  of  Lords  for  England,  but  forced  by  them  upon  the 
reluctant  Courts  of  Scotland  to  make  the  jurisprudence  of 
the  two  countries  uniform  (w).  No  such  doctrine  appears 
to  exist  in  the  law  of  any  other  country  in  Europe.  The 
following  is  a  clear  judicial  statement  of  it  in  its  settled 
form :  "  A  servant,  when  he  engages  to  serve  a  master, 
undertakes,  as  between  himself  and  his  master,  to  run  all 
the  ordinary  risks  of  the  service,  including  the  risk  of 
negligence  upon  the  part  of  a  fellow-servant  when  he  is 
acting  in  the  discharge  of  his  duty  as  servant  of  him  who 
is  the  common  master  of  both  "  (v). 

Theaer-         The  phrase   "common  employment"   is   frequent    in 

not  be        this  class  of  cases.      But  it  is  misleading    in  that   it 

Kame^ldnd  s^ggcsts  ^  limitation  of  the  rule  to  circumstances  where 

of  work:     the  injured  servant    had    in  fact  some  opportimity  of 

observing    and    guarding    against    the    conduct  of    the 

negligent  one ;  a  limitation  rejected  by  the  Massachusetts 

Court  in  FancelFs    case,   where    an    engine-driver  was 

injured  by  the  negligence  of  a  switchman  (pointsman  as 

we   say  on   English  railways)   in    the    same  company's 

service,     and     afterwards     constantly    rejected    by  the 

English  Courts. 

"  When  the  object  to  be  accomplished  is  one  and  the 
same,  when  the  employers  are  the  same,  and  the  several 
persons  employed  derive  their  authority  and  their  com- 
pensation from  the  same  source,  it  would  be  extremely 
difficult  to  distinguish  what  constitutes  one  department 

(m)  See  Wilson  v.  Merry  (1868)  infant,   for  if   he   has    discretion 

L.  R.  1  Sc.  &  B.  326.  enough  to  agree  to    the   expresa 

(v)  Erie  C.  J.  in  Tunney  v.  Mid'  terms  of  a  contract  of  service  he 

lund  It.  Co.  (ISGG)  L.  R.  1  G.  P.  cannot  repudiate  the  implied  onea 

at  p.  296  ;  Archibald  J.  used  very  any  more  than  an  adult :    Young  v. 

similar  language  in  Lovellv.  Moicell  Eoffmann  Manufacturing  Co.  [1907] 

(1876)   1   C.  P.  B.  at  p.   167,  45  2  K.  B.  646,  76  L.  J.  K.  B.  993, 

L.   J.   C.   P.   387.     It  makes  no  C.  A. ;  Crihb  v.  Kynoeh  [1937 1   1^ 

difference  that  the  plaintiff  is  an  K.  B.  648,  76  L.  J.  K.  B.  948. 
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and  what  a  distinct  department  of  duty.  It  would  vary 
with  the  circumstances  of  every  case.  If  it  were  made 
to  depend  upon  the  nearness  or  distance  of  the  persons 
from  each  other,  the  question  would  immediately  arise, 
how  near  or  how  distant  must  they  be  to  be  in  the 
same  or  diiferent  departments.  In  a  blacksmith's  shop, 
persons  working  in  the  same  building,  at  different  fires, 
may  be  quite  independent  of  each  other,  though  only  a 
few  feet  distant.  In  a  ropewalk  several  may  be  at  work 
on  the  same  piece  of  cordage,  at  the  same  time,  at  many 
hundred  feet  distant  from  each  other,  and  beyond  the 
reacli  of  sight  or  voice,  and  yet  acting  together. 

"Besides,  it  appears  to  us  that  the  argument  rests 
upon  an  assumed  principle  of  responsibility  which  does 
not  exist.  The  master,  in  the  case  supposed,  is  not 
exempt  from  liability  because  the  servant  has  better 
means  of  providing  for  his  safety  when  he  is  employed 
in  immediate  connexion  with  those  from  whose  negli- 
gence he  might  suffer,  but  because  the  implied  contract 
of  the  master  does  not  extend  to  indemnify  the  servant 
against  the  negligence  of  any  one  but  himself ;  and  he 
is  not  liable  in  tort,  as  for  the  negligence  of  his  servant, 
because  the  person  suffering  does  not  stand  towards  him 
in  the  relation  of  a  stranger,  but  is  one  whose  rights  are 
regulated  by  contract,  express  or  implied"  {x). 

So  it  has  been  said  that   "we  must  not  over-refine,  provided 
but  look  at  the  common  object,  and  not  at  the  common  g^^^  * 
immediate  object"  {y).    All  persons  engaged  under  the  op^^oi^ 
same  employer  for  the  purposes  of  the  same  business, 

(x)  Shaw  C.  J.,  FartoellY.  Boston,  {if)  Pollock  C.  B.,  Morgan  v.  VaU 

^c.  Corporation,  4  Met.  49.     Some  of  Neath  S.    Co,   (1865)   Ex.   Ch. 

learnedFreDchwritenhaye adopted  L.  R.  1  Q.  B.  149,  155,  35  L.  J. 

the    contractual   Tiew,    but   with  Q.  B.  23. 
directly  opposite  results. 


imma- 
terial. 
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however  different  in  detail  those  purposes  may  be,  are 
fellow-servants  in  a  common  employment  within  the 
meaning  of  this  rule  :  for  example,  a  carpenter  doing* 
work  on  the  roof  of  an  engine-shed  and  porters  moving 
an  engine  on  a  turntable  (y),  and  a  chorus-singer  in  a 
theatre  and  the  scene-shifters (s).  ""Where  there  is  one 
common  general  object,  in  attaining  which  a  servant  is 
exposed  to  risk,  he  is  not  entitled  to  sue  the  master  if  he 
is  injured  by  the  negligence  of  another  servant  whilst 
engaged  in  furthering  the  same  object "  (a). 

Relative  It  makes  no  difference  if  the  servant  by  whose  negli- 
servimtB  ^  g©ttco  another  is  injured  is  a  foreman,  manager,  or  other 
superior  in  the  same  employment,  whose  oi-ders  the 
other  was  by  the  terms  of  his  service  bound  to  obey. 
The  foreman  or  manager  is  only  a  servant  having  greater 
authority :  foremen  and  workmen,  of  whatever  rank,  and 
however  authority  and  duty  may  be  distributed  among 
them,  are  "all  links  in  the  same  chain"  (6).  So  the 
captain  employed  by  a  shipowner  is  a  fellow-servant  of 
the  crew,  and  a  sailor  injured  by  the  captain's  negligence 
has  no  cause  of  action  against  the  owner  (c).  The  master 
is  boimd,  as  between  himself  and  his  servants,  to  exercise 
due  care  in  selecting  proper  and  competent  persons  for  the 

(y)  See  note  (y),  p.  101,  mpra.  "  fellow- workman  "  at  all,  was  at 

(«)  JBurr  V.  Theatre  Boyal^  Drury  one  time  absurdlj  introduced  into 

Lane  [1907]  1  K.  B.  544,  76  L.  J.  those  cases,  it  is  belieyed  by  Lord 

K.  B.  459,  G.  A.  Brougham,  and  occurs  as  late  as 

(a)  Thesiger   L.   J.,    CharUt  v.  WiUony,  Merry.  See  further  loiwy 

Tflytor  (1878)  3  C.  P.  Div.  492,  498.  v.    Hoffmann     Manu/acturinj     Co. 

{b)  Fellham    v.   England    (1866)  [1907]  2  K.  B.  640,  76  L.  J.  K.  B. 

L.  R.  2  Q.  B.  33,  36  L.  J.  Q.  B.  14  ;  993,  C.  A.,   where   an  obviously 

Wilson  V.  Merry  (1868)   L.   R.   1  hasty  nisi  prius  ruling'  compelled 

Sc.  &  D.  326  :  see  per  Lord  Cairns  the  Court  of  Appeal  to  restate  the 

at  p.  333,  and  per  Lord  Colonsay  at  elements  of  the  whole  doctrine, 

p.  346 ;   cp.  Burr  v.  Drury  Lane,  (r)  Eedley  v.   Finkney    ^    Sons* 

note  («)  above.    The  French  word  S.  S.  Co,  [1892]  1   Q.  B.  68,  61 

eollaborateur,  which  does  not  moan  L.  J.  Q.  B.   179,  C.  A.,  affd.  in 
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Tvork  (whether  as  fellow- workmen  in  the  ordinary  sense, 
or  as  superintendents  or  foremen),  and  to  furnish  suitable 
means  and  resources  to  aooomplish  the  work  (^),  and  he  is 
not  answerable  further  {e). 

Attempts  have  been  made  to  hold  that  the  servants  of  Servants 
sub-contractors  for  portions  of  a  general  undertaking  were  oon- 
for  this  purpose  fellow-servants  with  the  servants  directly  ^* 

employed  by  the  principal  contractors,  even  without 
evidence  that  the  sub-contractors'  work  was  under  the 
direction  or  control  of  the  chief  contractors.  This 
artificial  and  unjust  extension  of  a  highly  artificial  rule 
was  fortimately  stopped  by  the  House  of  Lords  (/). 


H.  L.  [1894]  A.  0.  222,  63  L.  J. 
Q.  B.  419.  Even  since  the  Work- 
men's Compensation  Act  there 
have  been  actions  tinder  the  com- 
mon law  to  which  this  rule  remains 
applicable :  Cribb  v.  Kynoeh  [1907] 
•2  K.  B.  548,  76  L.  J.  K.  B.  948. 

{d)  According  to  some  decisions, 
which  seem  on  principle  doubtfnl, 
he  is  bound  only  not  to  furnish 
means  or  resources  which  are  to  his 
own  knowledge  defective:  Gallagher 
V.  Fiper  (1864)  16  C.  B.  N.  S.  669, 
33  L.  J.  G.  P.  329.  And  more  lately 
it  has  been  decided  in  the  Court  of 
Appeal  that  where  a  servant  seeks 
to  hold  his  master  liable  for  injury 
caused  by  the  dangerous  condition 
of  a  building  where  he  is  employed, 
he  must  allege  distinctly  both  that 
the  master  knew  of  the  danger  and 
that  he,  the  servant,  was  ignorant 
of  it:  Griffiths  v.  London  and  St, 
Katharine  Dockt  Co.  (1884)  13  Q.  B. 
Div.  259,  63  L.  J.  Q.  B.  504.  But 
this  does  not  seem  to  extend  beyond 
the  case  of  appliances  originally 
sufficient  falling  out  of  repair: 
JFilliama  v.  Birmingham  Battery  and 


Metal  Co,  [1899]  2  Q.  B.  338,  68 
L.  J.  Q.  B.  918,  C.  A.  Cp.  Thomas 
V.  Quartermaine  (1887)  18  Q.  B.  Div. 
685,  56  L.  J.  Q.  B.  340. 

(e)  Lord  Cairns,  as  above:  to 
same  effect  Lord  Wensleydalc, 
Weems  v.  Mathieton  (1861)  4  Maoq. 
at  p.  227  :  '*  All  that  the  master  is 
bound  to  do  is  to  provide  machinery 
fit  and  proper  for  the  work,  and  to 
take  care  to  have  it  superintended 
by  himself  or  his  workmen  in  a  fit 
and  proper  manner."  Li  Skipp  v. 
B.  C.  B.  Co,  (1853)  9  Ex.  223,  23 
L.  J.  Ex.  23,  it  was  said  that  this 
duty  does  not  extend  to  having  a 
sufficient  number  of  servants  for 
the  work:  sed  qu.  The  decision 
was  partly  on  the  ground  that  the 
plaintiff  was  in  fact  weU  acquainted 
with  the  risk  and  had  never  made 
any  complaint.  The  duty  of  giving 
special  instruction  or  warning  about 
dangerous  work  may  be  delegated 
to  a  competent  person:  Young^s 
ease,  note  (d),  above. 

(/)  Johnson  V.  Lindsay  [1891] 
A.  C.  371,  65  L.  T.  97,  overruliog 
Wiggett  v.  Fox,   11   Ex.   832,   25 
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Workdone      The  rule  of  common  employment  is  not  applicable  as 
oompul-      against  a  person  who  is  not  workiDg  under  contract,  but 
law/        ^s  compellable  by  law  to  obey  the  so-called  employer's 
directions  {g). 


Volunteer       Moreover,  a  stranger  who  gives  his  help  without  reward 

assiAtant 
is  on  same 


to  a  man's  servants  engaged  in  any  work  is  held  to  put 
I^nl**  himself,  as  regards  the  master's  liability  towards  him,  in 
the  Eame  position  as  if  he  were  a  servant.  Having  of  his 
free  will  (though  not  under  a  contract  of  service)  exposed 
himself  to  the  ordinary  risks  of  the  work  and  made 
himself  a  partaker  in  them,  he  is  not  entitled  to  be 
indemnified  against  them  by  the  master  any  more  than  if 
he  were  in  his  regular  employment  (A).  This  is  really  a 
branch  of  the  doctrine  "  volenti  non  fit  iniuria,"  discussed 
below  imder  the  title  of  General  Exceptions. 

Fxception       Qu  the  other  hand,  a  master  who  takes  an  active  part 

where  the     ...  .      . 

master  in  his  own  work  IS  not  only  himself  liable  to  a  servant 
in  person,  injured  by  his  negligence,  but,  if  he  has  partners  in  the 
business,  makes  them  liable  also.  For  he  is  the  agent  of 
the  firm,  but  not  a  servant  (t) :  the  partners  are  generally 
answerable  for  his  conduct,  yet  cannot  say  he  was  a  fellow- 
servant  of  the  injured  man. 

Em-    ^  Such  were  the  results  arrived  at  by  a  number  of  modem 

LiabUity     authorities,  which  it  seems  useless  to  cite  in  more  detail : 
Act,  1880.  ^j^^  ^^^  though  not  abrogated,  being  greatly  limited  in 

L.  J.  Ex.  188.      Cp.    Cameron  v.  {k)  Potter  v.  Faulkner  (1861)  Ex. 

NyHrom  (J.  C.)  [1893]  A.  C.  308,  Ch.  1  B.  &  8.  800,  31  L.  J.  Q.  B. 

62  L.  J.  P.  C.  86,  p.  82,  above.  30,  approving  Legg  v.  Midland  JR, 

Co,  (1857)  1  H.  &  N.  773,  26  L.  J. 

iff)  Tozeland  v.  West  Ham  Union  Ex.-174. 
[1906]  1  K.  B.  638,  76  L.  J.  K.  B.  (•)  Aahworth  v.  Stantoix  (1861)  3 

363.  E.  &  E.  701,  30  L.  J.  Q.  B.  183. 
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application  by  statute.  The  Employers'  Liability  Act, 
1880  (43  &  44  Yict.  c.  42),  is  on  the  face  of  it  experi- 
mental. It  was  temporary,  being  enacted  only  for 
seven  years  and  the  next  session  of  Parliament,  and 
since  continued  from  time  to  time ;  it  is  confined  in  its 
operation  to  certain  specified  causes  of  injury ;  and  only 
certain  kinds  of  servants  are  entitled  to  the  benefit  of 
it,  and  then  upon  restrictive  conditions  as  to  notice  of 
action,  mode  of  trial,  and  amount  of  compensation,  which 
are  unknown  to  the  common  law,  and  with  a  special 
period  of  limitation.  The  effect  is  that  a  "workman" 
within  the  meaning  of  the  Act  is  put  as  against  his 
employer  in  approximately  the  same  position  as  an 
outsider  as  regards  the  safe  and  fit  condition  of  the 
material  instruments,  fixed  or  moveable,  of  the  master's 
business.  He  is  also  entitled  to  compensation  for  harm 
incurred  through  the  negligence  of  another  servant 
exercising  superintendence,  or  by  the  effect  of  specific 
orders  or  rules  issued  by  the  master  or  some  one 
representing  him ;  and  there  is  a  special  wider  provision 
for  the  benefit  of  railway  servants,  which  virtually 
abolishes  the  master's  immunity  as  to  railway  accidents  in 
the  ordinary  sense  of  that  term.  So  far  as  the  Act  has 
any  principle,  it  is  that  of  holding  the  employer  answer- 
able for  the  conduct  of  those  who  are  in  delegated 
authority  under  him.  It  is  noticeable  that  almost  all  the 
litigation  upon  the  Act  has  been  caused  either  by  its  minute 
provisions  as  to  notice  of  action,  or  by  desperate  attempts 
to  evade  those  parts  of  its  language  which  are  plain 
enough  to  common  sense.  The  text  of  the  Act,  and  refer- 
ences to  the  decisions  upon  it,  will  be  found  in  the  Appen- 
dix (Note  B).  It  remains  to  be  seen  how  much  its  im- 
portance will  be  diminished  by  the  extended  scope  of  the 
Workmen's  Compensation  Act. 
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Resulting:       go  far  as  the  Act  of  1880  froes,  we  have,  in  a  matter  of 

oomplica-  ,     ^  , 

tion  of  general  public  importance  and  affecting  large  classes  of 
persons  who  are  neither  learned  in  the  law  nor  well  able 
to  procure  learned  advice,  the  following  singularly  intricate 
and  clumsy  state  of  things. 

First,  there  is  a  general  rule  of  a  master's  liability  for 
his  servants  (itself  in  some  sense  an  exceptional  rule  to 
begin  with). 

Secondly,  the  immunity  of  the  master  where  the  person 
injured  is  also  his  servant. 

Thirdly,  in  the  words  of  the  marginal  notes  of  the 
Employers'  Liability  Act,  "amendment  of  law"  by  a 
series  of  elaborate  exceptions  to  that  immunity. 

Fourthly,  "  exceptions  to  amendment  of  law  "  by  pro- 
visoes which  are  mostly  but  not  wholly  re-statements  of 
the  common  law. 

Fifthly,  minute  and  vexatious  regulations  as  to  pro- 
cedure in  the  cases  within  the  first  set  of  exceptions  {k). 

In  the  United  States  the  doctrine  laid  down  by  the 
Supreme  Court  of  Massachusetts  in  FaricelPs  case  has  been 
very  generally  followed  (/).  In  most  States,  however,  an 
employer  does  not,  even  at  common  law,  so  easily  avoid 
responsibility  by  delegating  his  authority,  as  to  choice 
of  servants  or  otherwise,  to  an  intermediate  superin- 
tendent (w).      Of  late   years    there    has    been    a    good 

{k)  As  to  the  question  of  policy,  (Q  See  Baltimore  and  Ohio  i?.  i2. 

see  for  very  fuU  information  and  Co.  v.  Bauffh  (1893)  149  U.  S.  368. 

discussion  the  evidence  taken  by  (m)  Shearman  and  Redfield  on 

the  Select  Committees  of  the  House  Negligence,  ss.  86,  88,  102.    And 

of    Commons   in    1876    and   1877  see  Chicago  M.  ^  8,  R,  Co.  v.  Ros9 

(Pari.   Papers,  H.  C.    1876,  372;  (1884)  112  U.S.  377,  as  modified  by 

1877,  286).     And  see  the  final  re-  New  Eng,   R,  R.  v.  Courcy  (1899) 

port  of  the  Labour  Commission,  175  U.  S.   323.     Also  a  stricter 

1894,     Part    II.       Appendix    V.  view    than   ours    is    taken    of    a 

(Memorandum    on    Evidence    re-  master's    duty  to  disclose  to  his 

lating  to  Employers'  Liability).  servant  any  non- apparent  risks  of 
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deal    of    state    legislation,    mostly    following    English 
precedent  (n). 

The  Workmen's  Compensation  Act,  1897,  now  super-  Work- 
seded  by  the  Act  of  1906,  introduced  a  wholly  new  Compen- 
principle  (o),  which  is  really  in  the   direction  of  com-  ^*{.^^ 
pulsory  insurance,  though  the  primary  liability  is  on  the 
employer,  and  he  is  left  to  insure  or  not  as  ho  thinks 
fit.     The  application  of  this  principle,  at  first  limited  to 
the  employments  expressly  mentioned,  and  extended  to 
agricultural  labourers  by  an  Act  of  1900,  also  superseded, 
now  covers  aU  contracts  of  service  except  in  certain  ex- 
cepted cases. 

The  decisions  hitherto  reported  turn  wholly  on  the 
language  of  the  Act  of  1897,  and  the  rules  made  under 
it,  and  throw  no  light  on  any  principle  of  the  law  of 
torts,  the  right  to  compensation  being  founded  on  accident 
simply,  not  on  negligence  or  any  other  actionable  wrong ; 
and  it  seems  that  this  must  continue  to  be  so  under  the 
Act  of  1906.  Moreover,  nothing  short  of  a  full  account 
of  decisions  of  this  kind  is  of  any  practical  use,  and  for 
such  an  account  there  is  no  room  in  a  work  like  the 


the  emplojment  whioh  are  within  part  of  every  contract  of  employ- 

hifl  own   knowledge:    Wheeler  y.  ment  to  which  the  Act  applies." 

Maton  Manufacturinff  Co.  (1883)  136  Per  Farwell  L.  J.,  Darlington  v. 

HasB.  294.  Hoseoe  ^  Sons  [1907]  1  K.  B.  219, 

230,  76  L.  J.  K.  B.  371 .  In  practice 

(«)   Am  to  foreign  legislation  re-  ^^  ^^  defendant  is  almost  always 

sembling  the  Employers'  Liability  ^^  insurance  company.    From  the 

Aet  or  the  Workmen's  Compensa-  ^^.^^  ^j  ^j^^  ^j  ^  legislator  de- 

tion  Act,  see  Pari.   Papers,   1905,  ^^^^  ^^  reducing  litigation,  there 

Cd.  24o8 .  ^^  Ijq^Jj  advantages  and  disad vant- 

(o)  The  duty  created  is  "  a  newly  ages  about  this.    Claims  may  be 

imposed    statutory  duty,   a   duty  disputed  which   a   just  employer 

which    is  wholly  independent    of  would  perhaps  have  allowed,  but 

any  wrong-doing  by  the  party  to  certainty  in  the  interpretation  of 

be  charged,  bnt  is  inade  by  statute  the  law  will  be  sooner  attained. 
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present.  For  these  reasons  the  reader  is  referred  for 
detailed  information  to  the  special  annotated  editions  of 
the  Acts  (/>). 


{p)  See  Parsons  and  Allen  on 
the  Workmen's  Gompensation  Act, 
3rd  ed.  1907 ;  Beven  on  Employers' 
Liability  and  Workmen's  Compen- 
sation, 3rd  ed.  1902 ;  Minton- 
Senhouse,  Accidents  to  Workmen, 
2nd  ed.  1902  ;  Dawbam  on  Em- 
ployers' Liability  (with  notes  on 
Canadian  law  by  A.  C.  Forater 
Boalton),  3rd  ed.  (much  enlarged) 
1907 ;  Ruegg  on  Employers'  Lia- 


bility and  Workmen's  Compensa- 
tion, 7th  ed.  1907;  Enowles  on 
Compensation  for  Injuries  to  Work- 
men (on  the  Act  of  1906),  1907. 
Many  of  the  former  decisions  are 
on  questions  which  can  no  longer 
arise  under  the  enlarged  and  sim- 
plified provisions  of  1906 ;  but 
many  of  them  remain  applicable  or 
instructive. 
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CHAPTER  IV. 

GENERAL  EXCEPTIONS. 

We  have  considered  the  general  principles  of  liability  Condi- 
for  civil  wrongs.  It  now  becomes  needful  to  consider  the  cludiu^' 
general  exceptions  to  which  these  principles  are  subject,  ^^^^J^ 
or  in  other  words  the  rules  of  immunity  which  limit  the  prifnd 
rules  of  liability.  There  are  various  conditions  which,  wrongful. 
when  present,  will  prevent  an  act  from  being  wrongful 
which  in  their  absence  would  be  a  wrong.  Under  such 
conditions  the  act  is  said  to  be  justified  or  excused.  And 
when  an  act  is  said  in  general  terms  to  be  wrongful,  it  is 
assumed  that  no  such  qualifying  condition  exists.  It  is 
an  actionable  wrong,  generally  speaking,  to  lay  hands  on 
a  man  in  the  way  of  force  or  restraint.  But  it  is  the  right 
of  every  man  to  defend  himself  against  unlawful  force, 
and  it  is  the  duty  of  officers  of  justice  to  apply  force  and 
restraint  in  various  degrees,  from  simple  arrest  to  the 
infliction  of  death  itself,  in  execution  of  the  process  and 
sentences  of  the  law.  Here  the  harm  done,  and  wilf  uUy 
done,  is  justified.  There  are  incidents,  again,  in  every 
football  match  which  an  iminstructed  observer  might 
easily  take  for  a  confused  fight  of  savages,  and  grave 
hurt  sometimes  ensues  to  one  or  more  of  the  players. 
Yet,  so  long  as  the  play  is  fairly  conducted  according  to 
the  rules  agreed  upon,  there  is  no  wrong  and  no  cause  of 
action.  For  the  players  have  joined  in  the  game  of  their 
own  free  will,  and  accepted  its  risks.  Not  that  a  man  is 
bound  to  play  football  or  any  other  rough  game,  but  if  ho 
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does  he  must  abide  its  ordinary  chances.  Here  the  harm 
done,  if  not  justified  (for^  though  in  a  manner  unavoid- 
able, it  was  not  in  a  legal  sense  necessary),  is  nevertheless 
excused  (fl).  Again,  defamation  is  a  wrong;  but  there 
are  certain  occasions  on  which  a  man  may  with  impunity 
make  and  publish  untrue  statements  to  the  prejudice  of 
another.  Again,  "  sic  utere  tuo  ut  alienum  non  laedas  " 
is  said  to  be  a  precept  of  law;  yet  there  are  divers 
things  a  man  may  freely  do  for  his  own  ends,  though  he 
well  knows  that  his  neighbour  will  in  some  way  be  the 
worse  for  them. 

General  Some  of  the  principles  by  which  liability  is  excluded 

ticularVx-  ^®  applicable  indifEerently  to  all  or  most  kinds  of  injury, 
ceptions.  -^iiile  others  are  confined  to  some  one  species.  The 
rule  as  to  "  privileged  communications "  belongs  only  to 
the  law  of  libel  and  slander,  and  must  be  dealt  with 
under  that  particular  branch  of  the  subject.  So  the  rule 
as  to  "  contributory  negligence "  qualifies  liability  for 
negligence,  and  can  be  understood  only  in  connexion  \^ith 
the  special  rules  determining  such  liability.  Exceptions 
like  those  of  consent  and  inevitable  accident,  on  the  other 
hand,  are  of  such  wide  application  that  they  cannot  be 
conveniently  dealt  with  under  any  one  special  head.  This 
class  is  aptly  denoted  in  the  Indian  Penal  Code  (for  the 
same  or  similar  principles  apply  to  the  law  of  criminal 
liability)  by  the  name  of  Greneral  Exceptions.  And  these 
are  the  exceptions  which  now  concern  us.  The  following 
seem  to  be  their  chief  categories.  An  action  is  within 
certain  limits  not  maintainable  in  respect  of  the  acts  of 

(a)  Justification  seems  to  bo  the  cuse,  when  it  is  but  an  accident : 

properword  when  the  haim  suffered  but  I  do  not  know  that  the  precise 

is  inseparably  incident  to  the  per-  distinction   is   always  possible  to 

f ormanoe  of  a  legal  duty  or  the  observe,  or  that  anything  turns  on 

exeroiae  of  a  oommon  right;  ex«  it. 
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politicfJ  power  called  "  acts  of  state,"  nor  of  judicial  acts. 
Executive  acts  of  lawful  authority  form  another  similar 
class.  Then  a  class  of  acts  has  to  be  considered  which 
may  be  called  quasi-judicial,  and  which,  also  within  limits, 
are  protected.  Also,  there  are  various  cases  in  which 
unqualified  or  qualified  immunity  is  conferred  upon  private 
persons  exercising  an  authority  or  power  specially  con- 
ferred by  law.  We  may  regard  all  these  as  cases  of 
privilege  in  respect  of  the  person  or  the  occasion.  After 
these  come  exceptions  which  are  more  an  affair  of  common 
right :  inevitable  accident,  harm  inevitably  incident  to  the 
ordinary  exercise  of  rights,  harm  suffered  by  consent  or 
under  conditions  amounting  to  acceptance  of  the  risk,  and 
harm  inflicted  in  self-defence  or  (in  some  cases)  otherwise 
by  necessity.  These  grounds  of  exemption  from  civil 
liability  for  wrongs  have  to  be  severally  examined  and 
defined.     And  first  of  "  Acts  of  State." 


1. — Acts  of  State, 

It  is  by  no  means  easy  to  say  what  an  act  of  state  Acts  of 
is,  though  the  term  is  not  of  unfrequent  occurrence.  On 
the  whole,  it  appears  to  signify — (1)  An  act  done  or 
adopted  by  the  prince  or  rulers  of  a  foreign  independent 
State  in  their  political  and  sovereign  capacity,  and  within 
the  limits  of  their  de  facto  political  sovereignty ;  (2)  more 
particularly  (in  the  words  of  Sir  James  Stephen)  (^),  "  an 
act  injurious  to  the  person  or  to  the  property  of  some 
person  who  is  not  at  the  time  of  that  act  a  subject  (c)  of 
[his]  Majesty  ;  which  act  is  done  by  any  representative  of 

{b)  History  of  the  Criminal  Law,  under  the  protection   of   English 

ii.  61.  law  :  therefore  an  act  of  state  in 

(e)  This  inclndes  a  friendly  alien  this  sense  cannot   take   place  in 

living  in  *'  temporary  allegiance  "  England  in  time  of  peaoe. 
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[his]  Majesty's  authority,  civil  or  military,  and  is  either 
previously  sanotioned,  or  subsequently  ratified  by  [his] 
Majesty"  (such  sanction  or  ratification  being,  of  course, 
expressed  in  the  proper  manner  through  responsible 
ministers). 

General  Our  courts  of  justice  profess  themselves  not  competent 

exemp-      to  discuss  acts  of  thoso  kinds  for  reasons  thus  expressed  by 
^'''''-  the  Judicial  Committee  of  the   Privy  Council :—"  The 

transactions  of  independent  States  between  each  other" 
(and  with  subjects  of  other  States)  "  are  governed  by 
other  laws  than  those  which  municipal  courts  administer ; 
such  courts  have  neither  the  means  of  deciding  what  is 
right,  nor  the  power  of  enforcing  any  decision  which  they 
may  make  "  (d). 

A  series  of  decisions  of  the  Indian  Supreme  Courts  and 
the  Privy  Council  have  applied  this  rule  to  the  dealings  of 
the  East  India  Company  with  native  States  and  with  the 
property  of  native  princes  (e).  In  these  cases  the  line 
between  public  and  private  property,  between  acts  of 
regular  administration  and  acts  of  war  or  of  annexation,  is 
not  always  easy  to  draw.  Most  of  them  turn  on  acts  of 
political  annexation.  Persons  who  by  such  an  act  become 
British  subjects  do  not  thereby  become  entitled  to  com- 
plain in  municipal  courts  deriving  their  authority  from  the 
British  Government  of  the  act  of  annexation  itself  or 
anything  incident  to  it.     In  such  a  case  the  only  remedy 


{d)  Secretary  of  State  in  Council  19  Eq.   509,  and    the   cases  last 

of  India  v.  Kamaehee  Boye  Sahaha  cited.     Cook  v.  Sprigg  [1899]  A.  C. 

(1859)  13  Moo.  P.  C.  22,  75;  Sala-  bTl,  68  L.  J.  P.  C.  144,  professes 

man  v.  See.  of  State ^  ^e.  [190G]  1  to  belong  to  the  same  class,  but  it 

K.  B.  613,   75  L.  J.  K.  B.  418,  is  bj  no  means  easy  to  understand 

C.  A.  either  the  real  nature  of  the  facta 

(c)  See  Dosi  T.  Secretary  of  State  or  the  ratio  decidendi  of  the  Judicial 

for  India  in  Council  (1875)  L.  R.  Committee.    See  L.  Q.  B.  ivi.  K 
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is  by  petition  of  right  to  the  Crown.  And  the  effect  is  the 
same  if  the  act  is  originally  an  excess  of  authority,  but  is 
afterwards  ratified  by  the  Crown. 

•*  The  leading  case  on  this  subject  is  Buron  v.  Denman  (/) . 
This  was  an  action  against  Captain  Denman,  a  captain  in 
the  navy,  for  burning  certain  barracoons  on  the  West 
Coast  of  Africa,  and  releasing  the  slaves  contained  in 
them.  His  conduct  in  so  doing  was  approved  by  a  letter 
written  by  Mr.  Stephen,  then  Under  Secretary  of  State 
for  the  Colonies,  by  the  direction  of  Lord  John  Eussell, 
then  Secretary  of  State.  It  was  held  that  the  owner  of 
the  slaves  [a  Spanish  subject]  could  recover  no  damages 
for  his  loss,  as  the  effect  of  the  ratification  of  Captain 
Denman's  act  was  to  convert  what  he  had  done  into  an  act 
of  state,  for  which  no  action  would  lie." 

So  far  Sir  James  Stephen,  in  his  History  of  the 
Criminal  Law(^).  It  is  only  necessary  to  add,  as  he 
did  on  the  next  page,  that  "as  between  the  sovereign 
and  his  subjects  there  can  be  no  such  thing  as  an  act 
of  state.  Courts  of  law  are  established  for  the  express 
purpose  of  limiting  public  authority  in  its  conduct  towards 
individuals.  If  one  British  subject  puts  another  to  death 
or  destroys  his  property  by  the  express  command  of 
the  King,  that  command  is  no  protection  to  the  person 
who  executes  it  unless  it  is  in  itself  lawful,  and  it  is 
the  duty  of  the  proper  courts  of  justice  to  determine 
whether  it  is  lawful  or  not "  :  as,  for  example,  when  the 
Court  of  King's  Bench  decided  that  a  Secretary  of  State 
had  no  power  to  issue  general  warrants  to  search  for  and 
seize  papers  and  the  like  (A).  The  head  of  a  department 
of  State,  however,  cannot  be  presumed  to  authorize  wrongs 
committed  by  subordinate  officers  under  colour  of  official 

(/)  (1847) 2  Ex.  167,  76  B.R.  554.  (A)  Bntick  v.   Carnngton,  19  St. 

(y)  Vol.  ii.  p.  64.  Tr.  1043. 

P. — ^T.  I 
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duty;  and  he  will  not  be  liable  for  such  acts  without 
proof  that  he  has  in  fact  authorized  them.  An  action 
against  the  Lords  of  the  Admiralty  for  alleged  trespass 
by  two  marines  and  a  civil  engineer,  no  specific  act  or 
authority  of  the  defendants  being  shown,  has  been  held  to 
be  misconceived  (t). 

I^ocal  Another  question  which  has  been  raised  in  the  colonies 

against  and  Ireland,  but  which  by  its  nature  cannot  come  before 
^^^J^Qy^  an  English  court  for  direct  decision,  is  how  far  an  action 
is  maintainable  against  an  oflScer  in  the  nature  of  a 
viceroy  during  his  term  of  office,  and  in  the  local  courts  of 
the  territory  in  which  he  represents  the  Crown.  It  has 
been  held  by  the  Judicial  Committee  that  the  lieutenant- 
Govemor  of  a  colony  is  not  exempt  from  suit  in  the  courts 
of  that  colony  for  a  debt  or  other  merely  private  cause  of 
action  (k)  ;  and  by  the  Irish  courts,  on  the  other  hand, 
that  the  Lord-lieutenant  is  exempt  from  being  sued 
in  Ireland  for  an  act  done  in  his  official  or  "politic" 
capacity  (/). 

Power  to        An  alien  not  already  admitted  to  the  enjoyment  of  civil 
aliens.        rights  in  England  (or  any  British  possession)  seems  to 


(i)  Raleigh  t.   Ootehen  [1898]  1  wbcre  arrest  would,  by  the  local 

Gh.  73,  67  L.  J.  Gh.  59  ;  followed  law,  be  part  of  the  ordinary  process. 
Bainbridge   v.    Fostmaster  -  General  (/)  Zubg    v.    WocUhome,    17   Ir. 

[1906]  1  K.  B.  178,  75  L.  J.  K.  B.  C.  L.  R.  618  ;   Sullivan  v.  Spencer, 

366,  and  see  p.  84  above  for  the  Ir.  R.  6  G.L.  173,  following  Tandy 

additional  reason  there  given.  v.  Westmoreland,  27  St.  Tr.   1246. 

(A-)  mil  V.  Bigge  (1841)  3  Moo.  These  oases  go  very  far,  for  the 

P.  G.  465,  50  R.  R.  68  ;  dissenting  Lord-Lieutenant    was    not    even 

from  Lord  Mansfield's  dictum  in  called  on  to  plead  his  privilege,  but 

Mostgn  v.  Fabriga*,  Gowp.  172,  that  the      Gourt     stayed    proceedings 

"  locally  during  his  government  no  against  him  on  motion.     As  to  the 

civil  or  criminal  action  ynXLMedL^mBt  effect  of  a  local  Act  of  indemnity, 

him  ;  "  though  it  may  be  that  he  see  FhiUips  v.  Fgre  (1870)  Ex.  Gh. 

is  privileged  from  personal  arrest  L.  R.  6  Q.  B.  1. 
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have  no  remedy  in  our  law  if  prevented  by  the  local 
executive  authority  from  entering  British  territory  (w). 
It  seems  doubtful  whether  admission  to  temporary 
allegiance  in  one  part  of  the  British  Empire  would  confer 
any  right  to  be  admitted  to  another  part. 

There  is  another  quite  distinct  point  of  jurisdiction  Acts  of 
in  connexion  with  which  the  term  "  act  of  state "  is  j^wcts. 
used.  A  sovereign  prince  or  other  person  representing 
an  independent  power  is  not  liable  to  be  sued  in  the 
courts  of  this  country  for  acts  done  in  a  sovereign 
capacity;  and  this  even  if  in  some  other  capacity  he 
is  a  British  subject,  as  was  the  case  with  the  King  of 
Hanover,  who  remained  an  English  peer  after  the 
personal  union  between  the  Crowns  of  England  and 
Hanover  was  dissolved  (w).  This  rule  is  included  in  a 
wider  one  which  not  only  extends  beyond  the  subject 
of  this  work,  but  belongs  to  international  as  much  as 
to  municipal  law.  It  has  been  thus  expressed  by  the 
Court  of  Appeal:  "As  a  consequence  of  the  absolute 
independence  of  every  sovereign  authority,  and  of  the 
international  comity  which  induces  every  sovereign  state 
to  respect  the  independence  and  dignity  of  every  other 
sovereign  state,  each  and  every  one  declines  to  exercise 
by  means  of  its  Courts,  any  of  its  territorial  jurisdiction 
over  the  person  of  any  sovereign  or  ambassador  of  any 
other  state,  or  over  the  public  property  of  any  state  which 
is  destined  to  public  use,  or  over  the  property  of  any 
ambassador  (o),  though  such  sovereign,   ambassador,   or 

(m)  Jfusgrave  v.  Chmff  Teeong  of  Lords,  2  H.  L.  G.  1,  81  R.  B.  1. 
Toy  [1891]  A.  C.  272,   60  L.  J.  (o)  What  if  cattle  belonging  to  a 

P.  C.  28.  foreign  ambassador  were  distrained 

(fi)  Duke  of  Brunswick  t.  King  of  damage  feasant  ?  It  would  seem  he 

Sanover  (1843-4),  6  Beav.  1,  67,  63  could  not  get  them  back  without 

B.  B.  1,  8  ;  a£GLzmed  in  the  Hotue  submitting  to  the  jurisdiction. 

i2 
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property  be  within  its  territory,  and  therefore,  but  for  the 
common  agreement,  subject  to  its  jurisdiction  "  (p), 

Sommary.  Jf  -^q  may  generalize  from  the  doctrine  of  our  own 
courts,  the  result  seems  to  be  that  an  act  done  by  the 
authority,  previous  or  subsequent,  of  the  government  of 
a  sovereign  state  in  the  exercise  of  de  facto  sovereignty  (q) 
is  not  examinable  at  all  in  the  courts  of  justice  of  any 
other  state.  So  far  forth  as  it  affects  persons  not  subject 
to  the  government  in  question,  it  is  not  examinable  in  the 
ordinary  courts  of  that  state  itself.  If  and  so  far  as  it 
affects  a  subject  of  the  same  state,  it  may  be,  and  in 
England  it  is,  examinable  by  the  courts  in  their  ordinary 
jurisdiction.  In  most  Continental  countries,  however,  if 
not  in  aU,  the  remedy  for  such  acts  must  be  sought  before 
a  special  tribunal  (in  France  the  Conseil  d'Etat:  the 
preliminary  question  whether  the  ordinary  court  or  the 
Conseil  d'Etat  has  jurisdiction  ia  decided  by  the  Tribunal 
des  Conflits,  a  peculiar  and  composite  court)  (r). 


2. — Judicial  Acta. 

Judicial         Next  as  to  judicial  acts.     The  rule  is  that  "  no  action 
will  lie  against  a  judge  for  any  acts  done  or  words  spoken 

{p)  The  Farlement  Beige  (1880)  oommand  of  a  foreign  goyemment 

5  P.  D.  197,  214.     Op.  Mighell  v.  would  be  no  answer  to  an  action  for 

Sultan  ofJohore  [1894]  1  Q.  B.  149,  treepass  to  land,  or  for  the  arrest 

63  L.  J.  Q.  B.  593,  C.  A.  of  an  alleged  offender  against  a 

{q)  I  have  not  met  with  a  distinct  foreign  law,  within  the  body  of  an 

statement  of  this  qualification  in  English  ooxmtj. 
existing  authorities,  but  it  is  evi- 
dently assumed  by  them,  and  is  (r)  Law  of  May  24,  1872.    But 

necessary  for  the  preservation  of  the  principle  is  ancient,  and  the 

every  state's  sovereign  rights  with-  old  law  is  still  cited  on  various 

in  its  own  jurisdiction.    Plainly  the  points. 
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in  his  jadioial  capacity  in  a  court  of  justice"  («).  And 
the  exemption  is  not  confined  to  judges  of  superior  courts; 
it  includes,  for  example,  magistrates  sitting  judicially  (t). 
It  is  founded  on  the  necessity  of  judges  being  independent 
in  the  exercise  of  their  office,  a  reason  which  applies 
equally  to  all  judicial  proceedings.  But  in  order  to 
establish  the  exemption  as  regards  proceedings  in  an 
inferior  court,  the  judge  must  show  that  at  the  time  of  the 
alleged  wrong-doing  some  matter  wa^  before  him  in  which 
he  had  jurisdiction  (whereas  in  the  case  of  a  superior 
court  it  is  for  the  plaintiff  to  prove  want  of  jurisdiction ; 
and  the  act  complained  of  must  be  of  a  kind  which  he  had 
power  to  do  as  judge  in  that  matter. 

Thus  a  revising  barrister  has  power  by  statute  (w)  "  to 
order  any  person  to  be  removed  from  his  court  who  shall 
interrupt  the  business  of  the  court,  or  refuse  to  obey  his 
lawful  orders  in  respect  to  the  same  " :  but  it  is  an  action- 
able trespass  if  under  colour  of  this  power  he  causes  a 
person  to  be  removed  from  the  court,  not  because  that 
person  is  then  and  there  making  a  disturbance,  but 
because  in  the  revising  barrister's  opinion  he  improperly 
suppressed  facts  within  his  knowledge  at  the  holding  of  a 
former  court  (r).  The  like  law  holds  if  a  county  couit 
judge  commits  a  party  without  jurisdiction,  and  being 
informed  of  the  facts  which  show  that  he  has  no 
jurisdiction  (x) ;  though  an  inferior  judge  is  not  liable 
for  an  act  which  on  the  facts  apparent  to  him  at  the  time 


(•)  Seott  V.  Stantfield  (1868)  L.  R.  {t)  Lawv. Llewellyn  [1906]  1 K.  B. 

3  Ex.  220,  37  L.  J.  Ex.  166,  which  487,  76  L.  J.  K.  B.  320,  C.  A. 
soma  up  the  effect  of  many  previonB  (u)  28  &  29  Vict.  o.  36,  s.  16. 

decisioiui.      The    authorities  were  {v)   Willis  v.   Maelaehlan    (1876) 

reviewed    and   oonfirmed   by   the  1  Ex.  D.  376,  45  L.  J.  Q.  B.  689. 
C.  A.  in  Anderton  v.  Corrtd  [1896]  (x)  Houlden  v.   Smith   (1850)  14 

1  Q.  B.  6G8,  71  L.  T.  382.  Q.  B.  841,  19  L.  J.  Q.  B.  170. 
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was  within  his  jurisdiction,  but  by  reason  of  facts  not 
then  shown  was  in  truth  outside  it  (y). 

A  judge  is  not  liable  in  trespass  for  want  of  jurisdiction, 
unless  he  knew  or  ought  to  have  known  of  the  defect;  and 
it  lies  on  the  plaintiff,  in  every  such  case,  to  prove  that 
fact(s).  And  the  conclusion  formed  by  a  judge,  acting 
judicially  and  in  good  faith,  on  a  matter  of  fact  which 
it  is  within  his  jurisdiction  to  determine,  cannot  be 
disputed  in  an  action  against  him  for  anything  judicially 
done  by  him  in  the  same  cause  upon  the  footing  of  that 
conclusion  {a). 

Allegations  that  the  act  complained  of  was  done 
"  maliciously  and  corruptly,"  that  the  words  were  spoken 
"  falsely  and  maliciously,"  or  the  like,  will  not  serve  to 
make  an  action  of  this  kind  maintainable  against  a  judge 
either  of  a  superior  (b)  or  of  an  inferior  (c)  court. 

Liability  There  are  two  cases  in  which  by  statute  an  action  does 
in  speo^  ^^  did  lie  against  a  judge  for  misconduct  in  his  office, 
oases.         namely,  if  he  refuses  to  grant  a  writ  of  habeas  corpus 

in  vacation  time  (^,  and  if  he  refused  to  seal  a  bill  of 

exceptions  (^). 

Judicial  The  rule  of  immunity  for  judicial  acts  is  applied  not 

persons  ^^Y  ^  judgos  of  the  Ordinary  civil  tribunals,  but  to 
?^*  members  of  naval  and  military  courts-martial  or  courts 


(y)  Lowther  v.  Earl  of  Radnor 
(1806)  8  East,  113,  118. 

(s)  Caldcr  v.  Halkct  (1839)  3 
Moo.  P.  C.  28,  78,  50  E.  R.  1,  13. 

(a)  Kemp  v.  Neville  (1861)  10 
C.  B.  N.  S.  623,  31  L.  J.  C.  P. 
158  (an  action  against  the  Vioe- 
Chancellor  of  the  University  of 
Cambridge),  and  authorities  there 
cited. 


{b)  Fray  v.   Blackburn   (1862)    3 

B.  &  8.  576 ;    Anderton  v.  Gorrie 
[1895]  1  Q.  B.  668,  71  L.  T.  382, 

C.  A. 

(c)  Seott  V.  Stansfield  (1868)  L.  R. 
3  Ex.  220,  37  L.  J.  Ex.  165. 

(d)  81  Car.  II.  c.  2,  s.  9. 

{e)  13  Edw.  I.  (Stat.  Westm.  2) 
c.  31,  cf.  Blackstone,  iii.  372. 
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of  inquiry  constituted  in  accordance  with  military  law 
and  usage  (/).  It  is  also  applied  to  a  limited  extent  to 
arbitrators,  and  to  any  person  who  is  in  a  position  like 
an  arbitrator's,  as  having  been  chosen  by  the  agreement  of 
parties  to  decide  a  matter  that  is  or  may  be  in  difference 
between  them.  Such  a  person,  if  he  acts  honestly, 
is  not  liable  for  errors  in  judgment  {g).  He  would  be 
liable  for  a  corrupt  or  partisan  exercise  of  his  office ;  but 
if  he  really  does  use  a  judicial  discretion,  the  rightness 
or  competence  of  his  judgment  cannot  be  brought  into 
question  for  the  purpose  of  making  him  personally  liable. 

The  doctrine  of  our  courts  on  this  subject  appears  to  be 
fully  and  uniformly  accepted  in  the  United  States  (A). 


3. — Executive  Acts. 

As  to  executive  acts  of  public  officers,  no  legal  wrong  Executive 
can  be  done  by  the  regular  enforcement  of  any  sentence 
or  process  of  law,  nor  by  the  necessary  use  of  force  for 
preserving  the  peace.     It  will  be  observed  that  private 

(/)  This  may  be  coUected  from  187  (broker  authorized  by  sale  note 

such    authorities    as    Datvkins   v.  to  decide  on  quality  of    goods) ; 

Lord  Rokehy  (1876)  L.  R.  7  H.  L.  Tkarm  Sulphur  Co,  v.  Loftu»  (1872) 

744,  45  L,  J.   Q.  B.  8 ;   Dawkins  L.  R.  8  C.  P.  1,  42  L.  J.  C.  P.  6 

V.  Prince  Edward  of  Saxe  TFeimar  (average    adjuster    nominated    to 

(1876)   1  Q.  B.  D.  499,  45  L.  J.  ascertain  proportion  of  loss  as  be- 

Q.  B.  667,  ivhioh,  however,  go  to  tween  ship  and  cargo) ;  Stevenson  v. 

rome  extent  on   the   doctrine    of  IFataon  (1879)  4  C.  P.  D.  148,  48 

"privileged   communications,"   a  L.  J.  P.  C.  318,  Chambers  v.  Gold- 

doctrine  wider  in  one  sense,  and  thorpe  [1901]  1  K.  B.  624,  70  L.  J. 

more  special  in  another  sense,  than  K.  B.  482,  C.  A.  (architect  nomi- 

the  rule  now  in  question.    Partly,  nated  to  certify  what  was  due  to 

also,  they  deal  with  acts  of  autho-  contractor ;  diss.  Romer  L.  J.  in 

ricy  not  of  a  judicial  kind,  which  the  latter  case), 
will  be  mentioned  presently. 

is)  Pappa  V.  Itose  (1872)  Ex.  Ch.  (h)  Cooley   on  Torts,   Ch.   14  ; 

L.  R.  7  0.  P.  625,  41  L.  J.  C.  P.  Fiero,  171  sqq. 
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persons  are  in  many  oases  entitled,  and  in  some  bound, 
to  give  aid  and  assistance,  or  to  act  by  themselves,  in 
executing  the  law;  and  in  so  doing  they  are  similarly 
protected  (/).  "Were  not  this  the  rule,  it  is  evident  that 
the  law  could  not  be  enforced  at  aU.  But  a  public  officer 
may  err  by  going  beyond  his  authority  in  'S'arious  ways. 
When  this  happens  (and  such  cases  are  not  uncommon), 
there  are  distinctions  to  be  observed^  The  principle 
which  runs  through  both  common  law  and  legislation 
in  the  matter  is  that  an  officer  is  not  protected  from  the 
ordinary  consequence  of  unwarranted  acts  which  it  rested 
with  himself  to  avoid,  such  as  using  needless  violence 
to  secure  a  prisoner ;  but  he  is  protected  if  he  has  only 
acted  in  a  manner  in  itself  reasonable,  and  in  execution 
of  an  apparently  regular  warrant  or  order  which  on  the 
face  of  it  he  was  bound  to  obey  (X).  This  applies  only  to 
irregularity  in  the  process  of  a  court  having  jurisdiction 
over  the  alleged  cause.  Where  an  order  is  issued  by  a 
court  which  has  no  jurisdiction  at  all  in  the  subject- 
matter,  so  that  the  proceedings  are,  as  it  is  said,  '^  coram 
non  judice,"  the  exemption  ceases  (/).  A  constable  or 
officer  acting  under  a  justice's  warrant  is,  however, 
specially  protected  by  statute,  notwithstanding  any  defect 
of  jurisdiction,  if  he  produces  the  warrant  on  demand  (m)» 
The  provisions  of  many  particular  statutes  which  gave  a 
qualified  protection  to  persons  acting  imder  the  statute 
have  been  superseded  by  the  Public  Authorities  Protection 

(t)  The  details  of   this  subject  10  Co.  Rep.  76  a ;  Clark  v.  Wood^ 

belong  to  criminal  law.  (1848)  2  Ex.  395,  17  L.  J.  M.  C. 

{k)  Mayor  of  London  v.  Cox  (1 867)  l^^- 

L.  B.  2  H.  L.  at  p.  269  (in  opinion  (m)   24   Geo.    II.    o.    44,   s.   6. 

of  judges,  per  Willes    J.).    The  (Action  lies  only  if  a  demand  in 

law  seems  to  be  understood  in  the  writing  for  perusal  and  oopy  of  tho 

same  waj  in  the  United  States.  warrant  is  refused  or  neglected  for 

(0  The  case  of  The  Marshahea^  six  days.) 
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Act,  1893,  whioh  substitutes  for  their  various  requirements 
the  one  rule  that  proceedings  against  any  person  for  any 
act  done  in  execution  of  a  statutory  or  other  public  duty 
shall  be  commenced  within  six  months  (n). 

As  to  a  mere  mistake  of  fact,  such  as  arresting  the  body 
or  taking  the  goods  of  the  wrong  person,  an  officer  of  the 
law  is  not  excused  in  such  a  case.  He  must  lay  hands  on 
the  right  person  or  property  at  his  peril,  the  only  exception 
being  on  the  principle  of  estoppel,  where  he  is  misled  by 
the  party's  own  act  (o). 

Acts  done  by  naval  and  military  officers  in  the  execution  Acts  of 
or  intended  execution  of  their  duty,  for  the  enforcement  military 
of  the  rules  of  the  service  and  preservation  of  discipline,  ^®^"- 
fall  to  some  extent  under  his  head.    The  justification  of 
a  superior  officer  as  regards  a  subordinate  partly  depends 
on  the  consent  implied  (or  indeed  expressed)  in  the  act 
of  a  man's  joining  the  service  that  he  will  abide  by  its 
regulations  and  usages ;  partly  on  the  sanction  expressly 
given  to  military  law  by  statutes.     There  is  very  great 
weight  of    opinion,  but  no   absolute   decision,   that  an 
action  does  not  lie  in  a  civil  court  for  bringing  an  alleged 
offender  against  military  law    (being  a  person   subject 
to  that  law)   before   a  court-martial    without    probable 
cause  {p).    How  far  the    orders    of    a    superior    officer 


(n)  66  &  57  Vict.  c.  61.    There  Case  Law,  ed.  Mews,  «tid^i^  Sheriff, 
are  subsidiary  but  not  unimportant  {p)  Johnstons  y,  Sutton  (1786-7) 

provisions  as  to  costs :  see  p.  212,  Ex.  Gh.  1  T.  R.  510,  548 ;  affirmed 

below.  in  H.  L.  ibid,  784, 1  Bro.  P.  C.  76, 

(o)  See  Glaatpoole  v.  Tounff  (1829)  1  B.  R.  257.  The  Ex.  Gh.  thought 

9  B  &  G.   696,   33    R.   R.   294;  the  action  did    not   lie,  but   the 

Baime  y.  Sutton,  Ex.  Gh.   (1833)  defendant  was  entitled  to  judgment 

9  Bing.  471 ;   Dunston  v.  Faterson  even  if  it  did.    No  reasons  appear 

(1857)  2  C.  B.  N.  8.  495,  26  L.  J.  to  have  been  given  in  the  House  of 

G.  P.  267;   and  other  authorities  Lords, 
collected  in  the  Digest  of  English 
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justify  a  subordinate  who  obeys  them  as  against  third 
persons  has  never  been  fully  settled.  But  the  better 
opinion  appears  to  be  that  the  subordinate  is  in  the  like 
position  with  an  officer  executing  an  apparently  regular 
civil  process,  namely,  that  he  is  protected  if  he  acts 
under  orders  given  by  a  person  whom  he  is  generally 
bound  by  the  rules  of  the  service  to  obey,  and  of  a  kind 
which  that  person  is  generally  authorised  to  give,  and 
if  the  particular  order  is  not  necessarily  or  manifestly 
unlawful}'). 

Of  other  The  same  principles  apply  to  the  exemption  of  a  person 
authori-  acting  under  the  orders  of  any  public  body  competent  in 
**®®'  the  matter  in  hand.     An  action  does  not  lie  against  the 

Serjeant-at-Arms  of  the  House  of  Commons  for  excluding 
a  member  from  the  House  in  obedience  to  a  resolution  of 
the  House  itself;  this  being  a  matter  of  internal  discipline 
in  which  the  House  is  supreme  (r). 

Indian  The  principles  of  English  law  relating  to  the  protection 

xvill.  of  of  judicial  officers  and  persons  acting  under  their  orders 

have  in  British  India  been  declared  by  express  enactment 

(Act  XVIII.  of  1850). 


1850. 


Executive       There  is  still  much  obscurity,  and  certainly  no  general 
time  of       agreement,  about  the  precise  nature  and  extent  of  the 


war. 


iq)  See  per  Willes  J.  in  Keighly  a   judge    of   tbe  High  Court  of 

V.  Bell  (1866)  4  F.  &  F.  at  p.  790 ;  Calcutta)  in  L.  Q.  R.  xvii.  87,  on 

this  judgment  appears  to  be  treated  a  recent  case  in  Cape  Colony, 

as  authoritative  by  A.  L.  Smith  (r)   Bradlaugh  ▼.    Gossett  (1884) 

L.  J.  in  Marks  v.  Frogley  [1898]  1  12  Q.  B.  Div.  271,  63  L.  J.  Q.  B. 

Q.  B.  888,  900,  67  L.  J.  Q.  B.  605,  209.    As  to  the  limits  of  the  piivi- 

C.  A.    In  time  of  war  the  proteo-  lege,  see  per  Stephen  J.,  12  Q.  B. 

tion  may  perhaps  be  more  extensive.  X>iy.  at  p.  283 .   As  to  the  power  of 

As  to  criminal  responsibility  in  such  a  colonial  legislatiye  assembly  over 

cases,  cf.  Stephen,  Dig.  Cr.  Law,  its  own    members,   see  Barton  y. 

art.  202,  Hist.  Cr.  Law,  i.  200—  Taylor  (J.   C.  1886)  11  App.  Ca. 

206 ;  and  Mr.  H.  L.  Stephen  (now  197,  55  L.  J.  F.  C.  1. 
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justification  for  acts  done  in  the  name  of  "  martial  law  " 
in  time  of  war  or  rebeUion ;  and  the  modern  practice  of 
passing  an  act  of  indemnity  on  the  restoration  of  civil 
order,  a  politic  and  laudable  practice  in  itself,  mates  it 
extremely  improbable  that  an  authoritative  decision  on 
the  common  law  will  ever  be  given.  Some  writers  deny 
that  outside  the  actual  seat  of  hostilities  there  is  any 
common  law  justification  at  all.  Some  think  that  there 
is,  and  that  it  wholly  excludes  the  authority  of  tlie  Courts ; 
one  or  two  have  propounded  extravagant  theories  of  a 
supposed  Royal  prerogative  of  the  Crown  in  the  matter. 
I  venture  to  think  it  the  better  opinion  that  whatever,  in 
time  of  war  within  the  jurisdiction,  is  or  reasonably 
appears  necessary  for  the  common  defence  against  the 
King's  enemies  is  justified  by  the  common  law,  but  that, 
in  the  absence  of  an  Act  of  indemnity,  the  existence  of  the 
necessity  and  the  reasonableness  of  the  action  are  to  be 
determined  by  the  ordinary  Courts  when  peace  is  restored. 
It  would  not  be  useful  to  go  into  details  here  (s).  But  it 
would  obviously  not  be  reasonable,  except  on  very  special 
emergency,  for  a  private  citizen  to  take  any  such  action  on 
his  own  responsibility. 


{»)  See  a  series  of  artioles  by  mittee  decided  that  there  may  be 

Mr.  W.  S.   Holdsworth,  Mr.  H.  a  state  of  war  justifying  extru- 

Erlo  Richards  (now  Legal  Mem-  ordinary  action  at  a  place  where 

ber  of   the  Viceroy's  Council  in  there  is  not  actual  fighting  and 

India) ,  Mr.  Cyril  (now  His  Honour  the  ordinary  CourU  are  still  sitting ; 

Judge)    Dodd    K.    C,   and    the  and  this,   I   humbly  conceive,   is 

proMont  writer,  in  L.  Q.  R.  zyiii.  right ;    but  the  judgment,  which 

117 — 158 ;  Dicey,  Law  of  the  Con-  was  on  a  petition  for  special  leave 

Etitution,  6th  ed.,  Note  xii.  in  Ap-  to  appeal,  is  very  brief,  and  cannot 

pendix  ;  and  observations  thereon  be  said  to  throw  much  light  on  the 

in  L.  Q.  R.  zix.  230.    Li  Ex  parte  constitutional  question.   Therefer- 

J).  F.  Maraii  [1902]  A.  C.  109,  71  enoe  to  the  Petition  of  Right  in  the 

L.  J.  P.  C.  42,  the  Judicial  Com-  last  sentence  is  not  literally  correct. 
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4. — Quasi-judicial  Acts. 

Acts  of  Divers  persons  and    bodies    are    called  upon,  in  the 

judicial  management  of  public  institutions  or  government  of 
voluntary  associations,  to  exercise  a  sort  of  conventional 
jurisdiction  analogous  to  that  of  inferior  courts  of  justice. 
These  quasi- judicial  functions  are  in  many  cases  created 
or  confirmed  by  Parliament.  Such  are  the  powers  of  the 
universities  over  their  oflBcers  and  graduates,  and  of  col- 
leges in  the  universities  over  their  fellows  and  scholars, 
and  of  the  General  Council  of  Medical  Education  over 
registered  medical  practitioners  (t).  Often  the  authority 
of  the  quasi-judicial  body  depends  on  an  instrument  of 
foundation,  the  provisions  of  which  are  binding  on  all 
persons  who  accept  benefits  imder  it.  Such  are  the  cases 
of  endowed  schools  and  religious  congregations.  And 
the  same  principle  appears  in  the  constitution  of  modern 
incorporated  companies,  and  even  of  private  partnerships. 
Further,  a  quasi- judicial  authority  may  exist  by  the  mere 
convention  of  a  number  of  persons  who  have  associated 
themselves  for  any  lawful  purpose,  and  have  entrusted 
powers  of  management  and  discipline  to  select  members. 
The  committees  of  most  clubs  have  by  the  rules  of  the 
club  some  such  authority,  or  at  any  rate  an  initiative  in 
presenting  matters  of  discipline  before  the  whole  body. 
The  Inns  of  Court  exhibit  a  curious  and  unique  example  of 
great  power  and  authority  exercised  by  volimtary  unincor- 
porated societies  in  a  legally  anomalous  manner.  Their 
powers  are  for  some  purposes  quasi-judicial,  and  yet  they 
are  not  subject  to  any  ordinary  jurisdiction  (w). 

{t)  See  Allbutt  v.  General  Council,  Div.  90,  59  L.  J.  Q.  B.  475. 

^c,  (1889)  23  Q.  B.  Biv,  400,  58  („)  See  R.v,  Benchers  of  Lincoln', 

L.  J.  Q.  B.  606 :  Leeson  v.  General  j^^  (i825)  4  B.  &  C.  855,  28  R.  R. 

Council,  ic  (1889)  43  Ch.  Div.  366,  482  ;  Xeate  v.  Dettman  (1874)  L.  R. 

59  L.   J.   Ch.   233;    Partridge  v.  18  Eq.  127,  43  L.  J.  Ch.  409. 
General  Council,  i'C.  (1890)  25  Q.  B. 
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The  general  rule  as  to  quasi-judicial  powers  of  this  class  Rules  of 
is  that  persons   exercising  them  are  protected  from  civil  justioeand 
liability  if  they  obsers^e  the  rules  of  natural  justice,  and  l^^^ 
also  the  particular  statutoiy  or  conventional  rales  (r),  if  i^any, 
any,  which  may  prescribe  their  course  of  action.     The  observed. 
rules  of  natural  justice  appear  to  mean,  for  this  purpose, 
that  a  man  is  not  to  be  removed  from  office  or  member- 
ship, or  otherwise  dealt  with  to  his  disadvantage,  without 
having  fair  and  sufficient  notice  of  what  is  alleged  against 
him,  and  an  opportunity  of  making  his  defence ;  and  that 
the  decision,  whatever  it  is,  must  be  arrived  at  in  good 
faith  with  a  view  to  the  common  interest  of  the  society  or 
institution  concerned.     If  these  conditions  be  satisfied,  a 
court  of  justice  will  not  interfere,  not  even  if  it  thinks  the 
decision  was  in  fact  wrong  (w).    If  not,  the  act  complained 
of  will  be  declared  void,  and  the  person  affected  by  it 
maintained  in  his  rights  until  the  matter  has  been  properly 
and  regularly  dealt  with(^).     These  principles  apply  to 
the  expulsion  of  a  partner  from  a  private  firm  where  a 

(r)  See     Andrews     v.     Mitchell  L.  J.  Oh.  673.    As  to  objections 

[1905]  A.  .0.  78,  74  L.  J.  K.  B.  against  a  member  of  a  "domestic 

333.  tribunal ' '  on  the  ground  of  interest, 

(tt?)  Indertoich  v.   Snell  (1860)  2  Allinson  v.  General  Medical  Council 

Mac.   &    G.    216,    86   R.    R.   73  [1894]  1  Q.  B.  750,  63  L.  J.  Q.  B. 

(removal  of  a  director  of  a  com-  534,  0.  A. 

pany);  Da\€hin8  y,  Anirobus  {\%%\)  {x)  Fisher  v.    Keane    (1878)    11 

17    Ch.    Div.    616    (expulsion    of  CJh.  D.  353,  49  L.  J.  Ch.  11  (adub 

a    member    from    a    club)  ;    cf.  case,  no  notice  to  the  member) ; 

13  Ch.  D.  352;  Fartridge  v.  General  Labouehere  v.  Whamcliffe  (1879)  13 

Council,   ^c,   note   (t)    last   page,  Ch.  D.  346  (the  like,  no  sufficient 

although    no    notice    was    given,  inquiry  or  notice  to  the  member, 

the  councU  honestly  thinking  they  calling  and  proceedings  of  general 

"had  no  option.    In  the  case  of  a  meeting  irregular) ;  Dean  y.  Bennett 

elub  an  injunction  will  be  granted  (1870)  L.  R.  6  Ch.  489,  40  L.  J.  Ch. 

only  in  respect  of  the  member's  452    (minister    of    Baptist   chapel 

right  of  property,  therefore  where  under  deed  of  settlement,  no  suffi- 

the  club  is  proprietary  the  only  cient   notice    of    specific   charges 

remedy  is  in  damages ;  Baird  y.  either  to  the  minister  or  in  calling 

Wells  (1890)  44  Ch.  D.   661,   69  special  meeting). 
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power  of  expulsion  is  conferred  by  the  partnership  eon- 
tract  {y). 

It  may  be,  however,  that  by  the  authority  of  Parlia- 
ment (or,  it  would  seem,  by  the  previous  agreement  of  the 
party  to  be  affected)  a  governing  or  administrative  body, 
or  the  majority  of  an  association,  has  power  to  remove  a 
man  from  office  or  the  like  without  anything  in  the  nature 
of  judicial  proceedings,  and  without  showing  any  cause  at 
all.  Whether  a  particular  authority  is  judicial  or  absolute 
must  be  determined  by  the  terms  of  the  particular  instru- 
ment creating  it  (2). 

On  the  other  hand  there  may  be  question  whether  the 
duties  of  a  particular  office  be  quasi-judicial,  or  merely 
ministerial,  or  judicial  for  some  purposes  and  ministorial 
for  others.  It  seems  that  at  common  law  the  returning 
or  presiding  officer  at  a  parliamentary  or  other  election  has 
a  judicial  discretion,  and  does  not  commit  a  wrong  if  by 
an  honest  error  of  judgment  he  refuses  to  receive  a  vote  {a) : 
but  now  in  most  cases  it  will  be  found  that  such  officers 
are  under  absolute  statutory  duties  (6),  which  they  must 
perform  at  their  peril. 


(y)  Blisaet  v.  Daniel  (1863)  10 
Ha.  493,  90  R.  R.  454  ;  Wood  v. 
iroad  (1874)  L.R.  9Ex.l90,  43  L.  J. 
Ex.  190.  Without  an  express  power 
in  the  articles  a  partner  cannot  be 
expelled  at  all. 

{z)  E.g.  Lean  v.  Bennett ^  note  (:r) 
above;  Fisher  v.  Jackson  [1891] 
2  Ch.  84,  60  L.  J.  Ch.  482  (power 
judicial) ;  Hay  man  v.  Governors  of 
Rugby  School  (1874)  L.  R.  18  Eq.  28, 
43  L.  J.  Ch.  834  (power  absolute). 

(a)  Tozer  v.  Child  (1857)  Ex.  Ch. 


7  E.  &  B.  377,  26  L.  J.  Q.  B.  161, 
explaining  Ashby  v.  White^  Ld. 
Raym.  938,  and  in  1  Sm.  L.  C. : 
and  see  the  Bpecial  report  of  Holt's 
judgment  published  in  1837  and 
referred  to  in  Tozer  v.  Child. 

(b)  6  and  7  Vict.  o.  18,  s.  82.  Ab 
to  presiding  officers  under  the  Ballot 
Act,  1872,  Fickering  v.  James  (1873) 
L.  R.  8  C.  P.  489,  42  L.  J.  C.  P. 
217 ;  Ackers  v.  Howard  (1886)  16 
Q.  B.  D.  739,  65  L.  J.  Q.  B.  273. 
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5. — Parental  and  Quasi-parental  Authority. 

Thus  much  of  private  quasi-judicial  authority.     There  Authority 
are  also  several  kinds  of  authority  in  the  way  of  summary  an  J  p^ 
force  or  restraint  which  the  necessities  of  society  require  to  ^^^  ^ 
be  exercised  by  private  persons.     And  such  persons  are  parentis. 
protected  in  exercise  thereof,  if  they  act  with  good  faith 
and  in  a  reasonable  and  moderate  manner.     Parental 
authority  (whether  in  the  hands  of  a  father  or  guardian, 
or  of  a  person  to  whom  it  is  delegated,  such  as  a  school- 
master) is  the  most  obvious  and  universal  instance  [c).     It 
is  needless  to  say  more  of  this  here,  except  that  modem 
civilization  has  considerably  diminished  the  latitude  of 
what  judges  or  juries  are  likely  to  think  reasonable  and 
moderate  correction  (d). 

Persons  having  the  lawful  custody  of  a  lunatic,  and  Of  custo- 
those  acting  by  their  direction,  are  justified  in  using  such  lunatics, 
reasonable  and  moderate  restraint  as  is  necessary  to  prevent  *^' 
the  lunatic  from  doing  mischief  to    himself  or  others, 
or  required,  according  to  competent  opinion,  as  part  of  his 
treatment.     This  may  be  regarded  as  a  quasi-paternal 
power;    but  I  conceive  the  person  entrusted  with  it  is 
bound  to  use  more  diligence  in  informing  himself  what 
treatment  is  proper  than  a  parent   is  bound   (I  mean, 
can  be  held  bound  in  a  court  of  law)  to  use  in  studying 
the  best  method  of  education.     The  standard  must  be 


{e)  Blaokstone,  i.  462.   A  school-  credited  by  Blackstone  (i.  445)  and 

maflter's  delegated  authority  is  not  is  not  recognized  at  this  day ;   bat 

bounded  by  the  walls  of  the  school;  as  a  husband  and  wife  cannot  in 

Cleary  y.  Booth  [1893]  1  Q.  B.  465,  any  case  sue  one  another  for  assault 

62  L.  J.  H.  C.  87.  in  a  civil  court,  this  does  not  con- 
cern us.    As  to  imprisonment  of  a 

[d)  The  ancient  right  of  a  bus-  wife  by  a  husband,  Reg.  y.  Jackson 

band  to  beat  his  wife  moderately  [1891]  1  Q.  B.  671,  60  L.  J.  Q.  B. 

(F.  N.  B.  80  F.  239  A.)  was  dis-  346,  0.  A. 
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more  strict  as  medical  science  improves.  A  century  ago 
lunatics  were  beaten,  confined  in  dark  rooms,  and  the 
like.  Such  treatment  could  not  be  justified  now,  though 
then  it  would  have  been  unjust  to  hold  the  keeper 
criminally  or  civilly  liable  for  not  having  more  than  the 
current  wisdom  of  experts.  In  the  case  of  a  drunken 
man,  or  one  deprived  of  self-control  by  a  fit  or  other 
accident,  the  use  of  moderate  restraint,  as  well  for  his  own 
benefit  as  to  prevent  him  from  doing  mischief  to  others, 
may  in  the  same  way  be  justified. 


6. — Autfioritics  of  Necemty, 

Of  the  The  master  of  a  merchant  ship  has  by  reason  of  neces- 

a  ship.  sity  the  right  of  using  force  to  preserve  order  and  dis- 
cipline for  the  safety  of  the  vessel  and  the  persons  and 
property  on  board.  Thus,  if  he  has  reasonable  cause  to 
believe  that  any  sailor  or  passenger  is  about  to  raise  a 
mutiny,  he  may  airest  and  confine  him.  The  master  may 
'  even  be  justified  in  a  case  of  extreme  danger  in  infiicting 
punishment  without  any  form  of  inquiry.  But  "  in  all 
cases  which  will  admit  of  the  delay  proper  for  inquiry, 
due  inquiry  should  precede  the  act  of  punishment ;  and 
.  .  .  the  party  charged  should  have  the  benefit  of  that 
rule  of  imiversal  justice,  of  being  heard  in  his  own 
defence  "(c).  In  fact,  when  the  immediate  emergency 
of  providing  for  the  safety  and  discipline  of  the  ship  is 
past,  the  master's  authority  becomes  a  quasi-judicial  one. 
There  are  conceivable  circumstances  in  which  the  leader 


ifi)  Lord  Stowell,  The  Agincourt      717.   This  judgment  is  the  daancal 
(1824)  1  Hagg.  271,  274 ;  33  R.  B.      aathority  on  the  subject. 
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of  a  party  on  land,  such  as  an  Alpine  expedition,  might 
he  justified  on  the  same  principle  in  exeroising  compulsion 
to  assure  the  common  safety  of  the  party.  But  such  a 
case,  though  not  impossible,  is  not  likely  to  occur  for 
decision. 


7. — Damage  incident  to  authorized  Acts. 

Thus  far  we  have  dealt  -svith  cases  where  some  special  Damage 
relation  of  the  parties  justifies  or  excuses  the  intentional  dentally 
doing  of  things  which    otherwise  would    he  actionable  f^m^^acf 
wrongs.     "We  now  come  to  another  and  in  some  respects  ?°*?2" 
a   more    interesting    and    difficult    category.       Damage 
suffered  in  consequence  of  an  act  done  by  another  person, 
not  for  that  intent,  but  for  some  other  purpose  of  his  own, 
and  not  in  itself  unlawful,  may  for  various  reasons  be  no 
ground  of  action.     The  general  precept  of  law  is  com- 
monly stated  to  be  "  Sic  utere  tuo  ut  alienum  non  laedas." 
If  this  were  literally  and  universally  applicable,  a  man 
would  act  at  his  peril  whenever  and  wherever  he  acted 
otherwise  than  as  the  servant  of  the  law.     Such  a  state 
of  things  would  be  intolerable.     It  would "  be  impossible, 
for  example,  to  build  or  repair  a  wall,  unless  in  the  middle 
of  an  uninhabited  plain.     But  the  precept  is  understood 
to  be  subject  to  large  exceptions.     Its  real  use  ia  to  warn 
us  against  the  abuse  of  the  more  popular  adage  that  ^^  a 
man  has  a  right  to  do  as  he  likes  with  his  own  "  (/), 
which  errs  much  more  dangerously  on  the  other  side. 

There  are  limits  to  what  a  man  may  do  with  his  own ; 
and  if  be  does  that  which  may  be  harmful  to  his  neigh- 
bour, it  is  his  business  to  keep  within  those  limits. 
Neither  the  Latin  nor  the  vernacular  maxim  will  help  us 

(/)  C£.  Gaius  (D.  60, 17,  de  div.  reg.  65) :  "  Nallus  videtur  dolo facere, 
qni  suo  inre  ntitur." 

P. — ^T.  K 
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much,  however,  to  know  where  the  line  is  drawn.  The 
problems  raised  by  the  apparent  opposition  of  the  two 
principles  must  be  dealt  with  each  on  its  own  footing. 
We  say  apparent ;  for  the  law  has  not  two  objects,  but 
one,  that  is,  to  secure  men  in  the  enjoyment  of  their  rights 
and  of  their  due  freedom  of  action.  In  its  most  genersd 
form,  therefore,  the  question  is,  where  does  the  sphere  of  a 
man's  proper  action  end,  and  aggression  on  the  sphere  of 
his  neighbour's  action  begin  P 

Damage  The  solution  is  least  difficult  for  the  lawyer  when  the 
cutionof  question  has  been  decided  in  principle  by  a  sovereign 
\rorkT^  legislature.  Parliament  has  constantly  thought  fit  to 
direct  or  authorize  the  doing  of  things  which  but  for  that 
direction  and  authority  might  be  actionable  wrongs. 
Now  a  man  cannot  be  held  a  wrong-doer  in  a  court  of  law 
for  acting  in  conformity  with  the  direction  or  allowance  of 
the  supreme  legal  power  in  the  State.  In  other  words, 
**  no  action  will  lie  for  doing  that  which  the  Legislature 
has  authorized,  if  it  be  done  without  negligence,  although 
it  does  occasion  damage  to  any  one."  The  meaning  of 
the  qualification  will  appear  immediately.  Subject  thereto 
"  the  remedy  of  the  party  who  suffers  the  loss  is  confined 
to  recovering  such  compensation  "  (if  any)  "  as  the  Legis- 
lature has  thought  fit  to  give  him"  {g).  Instead  of  the 
ordinary  question  whether  a  wrong  has  been  done,  there 
can  only  be  a  question  whether  the  special  power  which 
has  been  exercised  is  coupled,  by  the  same  authority  that 
created  it,  with  a  special  duty  to  make  compensation  for 
incidental  damage.  The  authorities  on  this  subject  are 
voluminous  and  discursive,  and  exhibit  notable  differences 

{g)  Lord  Blackburn,    Geddis  y.  7  App.  Ca.  at  p.  293  ;  Meraey  Docks 

Frcprieton  of  Bann  JReservoir  (IS7S)  TnuUea  v.  Otbba  (1864-6)    L.   R. 

3  App.  Ga.  at  p.  455  ;  Caledoniafi  1  H.  L,  at  p.  112. 
i2.  Co.  T.  Walker' i  TrusUss  (1882) 
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of  opinion.  Those  differenoes,  however,  turn  chiefly  on 
the  application  of  admitted  principles  to  particular  facts, 
and  on  the  construction  of  particular  enactments.  Thus  it 
has  been  disputed  whether  the  compensation  given  by 
statute  to  persons  who  are  "injuriously  affected"  by 
authorized  railway  works,  and  by  the  same  statutes 
<leprived  of  their  common-law  rights  of  action,  was  or 
was  not  co-extensive  with  the  rights  of  action  expressly  or 
by  implication  taken  away;  and  it  has  been  decided, 
though  contrary  to  the  general  principles  on  which  the 
right  of  eminent  domain  is  exercised  in  all  civilized 
nations,  and  not  without  doubts  and  weighty  dissent,  that 
in  some  cases  a  party  who  has  Buffered  material  loss  is  left 
without  either  ordinary  or  special  remedy  (A). 

Apart  from  the  question  of  statutory  compensation,  it  No  action 
is  settled  that  no  action  can  be  maintained  for  loss  or  av^oidable 
inconvenience  which  is  the  necessary  consequence  of  an  damage, 
authorized  thing  being  done  in  an  authorized  manner.     A 
person  dwelling  near  a  railway  constructed  under  the 
authority  of  Parliament  for  the  purpose  of  being  worked 
by  locomotive  engines  cannot  complain  of  the  noise  and 
vibration  caused  by  trains  passing  and  repassing  in  the 
ordinary  course  of  traffic,  however  unpleasant  he  may  find 
it  (/)  :  nor  of  damage  caused  by  the  escape  of  sparks  from 


(A)  Hammersmith  H.  Co.  v.  Brand  38  R.  R.^207,  where  certain  mem- 

(1869)  L.  R.  4  H.  L.  171,  38  L.  J.  bers  and  servants  of  the  Stockton 

Q.  B.  265;    A.'G.  y.  Metropolitan  and  Darlington  Railway  Company 

Ji,  Co.  [1894]  1  Q.  B.  384,  69  L.  T.  were  indicted  for  a   nuisance  to 

811,  C.  A.;   East  Fremantle   Cor-  persons  using  a  high  road  near  and 

j/frro^toftv.  ^nnojf  [1902]  A.  C.  213,  parallel   to   the    railway.      Lord 

71  L.  J.  P.  C.  39.  Bramwell  must  have  forgotten  this 

authority    when    he   said   in  the 

(t)  Hammersmith  R,  Co.  r.  Brandy  Court  of  Appeal  that  Rex  y.  Fease 

last  note,  confirming  and  extending  was  wrongly  dedded  (5  Q.  B.  Dlv. 

Rex  y.  Fease  (1832)  4  B.  &  Ad.  30,  at  p.  601). 

k2 


powert). 
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the  engines,  if  the  company  has  used  dae  caution  to 
prevent  such  escape  so  far  as  practicable  (k).  So,  where  a 
corporation  is  empowered  to  make  a  river  navigable,  it 
does  not  thereby  become  bound  to  keep  the  bed  of  the 
river  clear  beyond  what  is  required  for  navigation,  though 
an  incidental  result  of  the  navigation  works  may  be  the 
growth  of  weeds  and  accumulation  of  silt  to  the  prejudice 
of  riparian  owners  (/). 

Care  and  But  in  Order  to  secure  this  immunity  the  powers 
requked  Conferred  by  the  Legislature  must  be  exercised  without 
ofdjv'^^  negligence,  or,  as  it  is  perhaps  better  expressed,  with 
cretionary  judgment  and  caution  (w).  For  damage  which  could 
not  have  been  avoided  by  any  reasonably  practicable 
care  on  the  part  of  those  who  are  authorized  to  exercise 
the  power,  there  is  no  right  of  action.  But  they  must 
not  do  needless  harm;  and  if  they  do,  it  is  a  wrong 
against  which  the  ordinary  remedies  are  available.  If 
an  authorized  railway  comes  near  my  house,  and  dis- 
turbs me  by  the  noise  and  vibration  of  the  trains,  it 
may  be  a  hardship  to  me,  but  it  is  no  wrong.  For 
the  railway  was  authorized    and    made    in   order  that 


(k)  Vaughan  v.  Taff  Tab  H.  Co.  land  which  did  not  belong  to  them 

(I860)  Ex.  Ch.  6  H.  &  N.  679,  29  to   remove    weeds,    &c.,   for   any 

L.  J.  Ex.  247  ;  C.  P,  J2.  Co.  v.  Soy  purposes  beyond  those  of  the  navi- 

[1902]  A.  G.  220,  71  L.  J.  P.  0.  gation.    A  rather  similar  case,  bat 

51.     See  below  in  Ch.  Xil.    So  of  decided  the  other  way  in  the  last 

noise  made  by  pomps  in  the  aatho-  resort  on  the  construction  of  tho 

rized  sinking  of    a  shaft  near  a  particular  statute  there  in  question, 

man^s  land  or  house:  Sarrison  v.  is    Geddis  v.   Proprietors  of  Bamh 

SoHthwark  and  Vauxhall  Water  Co,  Reservoir  (1878)    3  App.  Ca.  430. 

[1891]  2  Ch.  409,  60  L.  J.  Ch.  630.  CracknelVs  case  seemH  just  on  the^ 

(/)   Crackneil    v.    Corporaiioti    of  line;    cp.  Biscoe  v.  G.  E.  It,   Co.^ 

Thetford  (1869)  L.  R.  4  C.  P.  629,  note  (n)  next  page. 

38  L.  J.  C.  P.  363,  decided  partly  (m)  Per  Lord  Truro,  Z.  ^  N.  TT. 

on  the  g^und  that  the  corporation  R,  Co,  v.  Bradley  (1851)  3  Hac.  & 

were  not  eyen  entitled  to  enter  on  G.  at  p.  341. 
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trains  might  be  run  upon  it,  and  without  noise  and 
vibration  trains  cannot  be  run  at  all.  But  if  the 
company  makes  a  cutting,  for  example,  so  as  to  put 
my  house  in  danger  of  falling,  I  shall  have  my  action : 
for  they  need  not  bring  down  my  house  to  make  their 
cutting.  They  can  provide  support  for  the  house,  or 
otherwise  conduct  their  works  more  carefully.  *'  When 
the  company  can  construct  its  works  without  injury  to 
private  rights,  it  is  in  general  bound  to  do  so"(«). 
Hence  there  is  a  material  distinction  between  cases 
where  the  Legislature  '*  directs  that  a  thing  shall  at  all 
events  be  done "  (o),  and  those  where  it  only  gives  a 
discretionary  power  with  choice  of  times  and  places. 
"Where  a  discretion  is  given,  it  must  be  exercised  with 
regard  to  the  common  rights  of  others.  A  public  body 
which  is  by  statute  empowered  to  set  up  hospitals  within 
a  certain  area,  but  not  empowered  to  set  up  a  hospital  on 
any  specified  site,  or  required  to  set  up  any  hospital  at  all, 
is  not  protected  from  liability  if  a  hospital  established 
under  this  power  is  a  nuisance  to  the  neighbours  (/?). 
And  even  where  a  particular  thing  is  required  to  be 
done,  the  burden  of  proof  is  on  the  person  who  has 
to  do  it  to  show  that  it  cannot  be  done  without 
creating  a  nuisance  {q).  A  railway  company  is  authorized 
to  acquire  land  within  specified  limits,  and  on  any 
part  of  that  land  to  erect  workshops.  Tliis  does  not 
justify  the  company,  as  against  a  particular  house- 
holder, in  building  workshops  so  situated  (though  within 
the   authorized  limits)   that  the  smoke   from  them  is  a 

(»)  BUcos  V.  G.  E.  R.  Co,   (1873)  [1893]  2  Ch.  588,  63  L.  J.  Ch.  36 ; 

Ij.  R.  16  Eq.  636.  C.  P.  R.  Co,   v.  Parke  [1899]  A.  C. 

(o)   6  App.  C.4.  203.  63o,  68  L.  J.  P.  C.  89. 

{p)  MetropohtoH  Aiijlum  Dintnct  {q)  Attorney  -  General  y.  Gag  Light 

▼.  HUl   (1881)   6   App.   Ca.    193;  and  Coke  Co,  (1877)  7  Ch.  D.  217, 

cp.  Rtfpier  V.  London  Tramways  Co,  221,  47  L.  J.  Ch.  534. 
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niUBanoe  to  him  in  the  occupation  of  his  house  (r). 
But  a  statutory  power  to  carry  cattle  by  railway,  and 
provide  station  yards  and  other  buildings  for  the  recep- 
tion of  cattle  and  other  things  to  be  carried  (without 
specification  of  particulcu:  places  or  times),  is  incidental 
to  the  general  purposes  for  which  the  railway  was 
authorized,  and  the  use  of  a  piece  of  land  as  a  cattle 
yard  imder  this  power,  though  such  as  would  be  a 
nuisance  at  common  law,  does  not  give  any  right  of  action 
to  adjoining  occupiers  (s).  Such  a  case  falls  within  the 
principle  not  of  Metropolitan  Asylum  District  v.  Hill,  but 
of  Hex  V.  Pease. 

A  gas  company  was  authorized  by  statute  to  have  its 
pipes  laid  under  certain  streets,  and  was  required  to  supply 
gas  to  the  inhabitants.  The  vestry,  being  charged  by 
statute  with  the  repair  of  the  streets,  but  not  required  or 
authorized  to  use  any  special  means,  used  steam  rollers  of 
such  weight  that  the  company's  pipes  were  often  broken 
or  injured  by  the  resulting  pressure  through  the  soil.  It 
was  held  that,  even  if  the  use  of  such  rollers  was  in  itself 
the  best  way  of  repairing  the  streets  in  the  interests  of  the 
ratepayers  and  the  public,  the  act  of  the  vestry  was  wrong- 
ful as  against  the  gas  company,  and  was  properly  restrained 
by  injunction  (t). 


(r)  Rajmohnn  Bose  v.  East  India  Baptist  Church  (1883)  108  U.  S.  317. 

R.  Co.  (High  Court,  Calcutta),  10  («)  London  and  Brighton  R.   Co. 

Ben.  L.  R.  341.     Qu.  whether  this  v.  Truman  (1885)  U  App.  Ca.  45,. 

be    consistent    with    London    and  55   L.  J.  Ch.  354,  reversiDg*   the 

Brighton  R.   Co.  v.   Truman^  cited  decision  of  the  Court  of  Appeal, 

in  the  next  note.     In  Jordeson  v.  29  Ch.  Div.  89. 

»V««ow,  ^c.    Gas  Co.  [1899]  2  Ch.  (t)   Gas  Light  and    Coke   Co.   t. 

217,    68    L.   J.    Ch.    457,    C.    A.,  Vestry  of  St.  Mar g  AbbotVs  {\%^5) 

liability  for  any  nuisance  had  been  15  Q.  B.  Div.  1,  54  L.  J.  Q.  B. 

expressly  preserved  by  the  govern-  414.     The  Court  alpo  relied,  but 

ing  statute.     See,  however,  Balti-  only  by  way  of  confirmation,  on 

fwre  and  Potomac  R.  R.  v.   Fifth  certain  special  Acts  dealing  with 
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'^  An  Act  of  Parliament  may  authorize  a  nuisance,  and 
if  it  doee  so,  then  the  nuisance  which  it  authorizes  may  be 
lawfully  committed.  But  the  authority  given  by  the 
Act  may  be  an  authority  which  falls  short  of  authorizing 
a  nuisance.  It  may  be  an  authority  to  do  certain  works 
provided  that  they  can  be  done  without  causing  a  nuisance, 
and  whether  the  authority  falls  within  that  category  is 
again  a  question  of  construction.  Again  the  authority 
given  by  Parliament  may  be  to  carry  out  the  works 
without  a  nuisance,  if  they  can  be  so  carried  out,  but  in 
the  last  resort  to  authorize  a  nuisance  if  it  is  necessary  for 
the  construction  of  the  works ''  («), 

An  authority  accompanied  by  compulsory  powers,  or  to 
be  exercised  concurrently  with  authorities  ^'mdem  generm 
which  are  so  accompanied,  will,  it  seems,  be  generally 
treated  as  absolute  ;  but  no  single  test  can  be  assigned  as 
decisive  {x). 


8. — Inevitable  Accident. 

In  the  case  we  have  just  been  considering  the  act  by  Inevitable 

which  the  damage  is  caused  has  been  specially  authorized,  J^^t 

Let  us  now  turn  to  the  class  of  cases  which  differ  from  fe°^l*^' 

fnl  act. 

these  in  that  the  act  is  not  specially  authorized,  but  is 
simply  an  act  which,  in  itself,  a  man  may  lawfully  do 
then  and  there;  or  (it  is  perhaps  better  to  say)  which 
he  may  do  without  breaking  any  positive  law.  We  shall 
assume  from  the  first  that  there  is  no  want  of  reasonable 
care  on  the  actor's  part.  For  it  is  undoubted  that  if,  by 
failure  in   due  care  I  cause  harm  to  another,  however 

the  relations  between  the  vestry  p.  108. 

and  the  company.    See  15  Q.  B.  {x)  See  especiaUy  Lord  Black- 

Div.  at  p.  6.  bum's    opinion    in    Zondon     and 

(m)  Bowen  L.  J.,  29  Ch.  Div.  at  Brighton  R,  Co,  v.  Truman. 
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innocent  my  intention,  I  am  liable.  This  has  already 
been  noted  in  a  general  way  (y).  No  less  is  it  certain,  on 
the  other  hand,  that  I  am  not  answerable  for  mere 
on;LiBsion  to  do  anything  which  it  was  not  my  specific 
duty  to  do. 

It  is  true  that  the  very  fact  of  an  accident  happening 
is  commonly  some  evidence,  and  may  be  cogent  evidence, 
of  want  of  due  care.  But  that  is  a  question  of  fact,  and 
there  remain  many  cases  in  which  accidents  do  happen 
notwithstanding  that  all  reasonable  and  practicable  care  is 
used.  Even  the  "  consummate  care  "  of  an  expert  using 
his  best  precaution  in  a  matter  of  special  risk  or  im- 
portance is  not  always  successful.  Slight  negligence  may 
be  divided  by  a  very  fine  line  from  unsuccessful  diligence. 
But  the  distinction  is  real,  and  we  have  here  to  do  only 
with  the  class  of  cases  where  the  facts  are  so  given  or 
determined  as  to  exclude  any  negligence  whatever. 

The  question,  then,  is  reduced  to  this,  whether  an  action 
lies  against  me  for  harm  resulting  by  inevitable  accident 
from  an  act  lawful  in  itself,  and  done  by  me  in  a  reason- 
able and  careful  manner.  Inevitable  accident  is  not  a 
verbally  accurate  term,  but  can  hardly  mislead;  it  does  not 
mean  absolutely  inevitable  (for,  by  the  supposition,  I  was 
not  bound  to  act  at  aU),  but  it  means  not  avoidable  by  any 
such  precaution  as  a  reasonable  man,  doing  such  an  act 
then  and  there,  could  be  expected  to  take.  In  the  words 
of  Chief  Justice  Shaw,  of  Massachusetts,  it  is  an  accident 
such  as  the  defendant  could  not  have  avoided  by  use  of  the 
kind  and  degree  of  care  necessary  to  the  exigency,  and  in 
the  circumstances,  in  which  he  was  placed. 

On  prin-         It  may  seem  to  modem  readers  that  only  one  solution  of 
w^idrat^     the  problem  thus  stated  is  possible,  or  rather  that  there  is 

(y)  P.  36,  above. 


Condi- 
tions of 
the  in- 
quiry. 
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no  problem  at  all  (s).  No  reason  is  apparent  for  not  ®^^l^.^«8 
accepting  inevitable  accident  as  an  excuse.  It  is  true  that 
we  may  suppose  the  point  not  to  have  been  considered  at 
all  in  an  archaic  stage  of  law,  when  legal  redress  was 
but  a  mitigation  of  the  first  impulse  of  private  revenge. 
But  private  revenge  has  disappeared  from  our  modern 
law;  moreover  we  do  not  nowadays  expect  a  reason- 
able man  to  be  angry  without  inquiry.  He  will  not 
assume,  in  a  case  admitting  of  doubt,  that  his  neighbour 
harmed  him  by  design  or  negligence.  And  one  can- 
not see  why  a  man  is  to  be  made  an  insurer  of  bis 
neighbour  against  harm  which  (by  our  hypothesis)  is  no 
fault  of  his  own.  For  the  doing  of  a  thing  lawful 
in  itself  with  due  care  and  caution  cannot  be  deemed 
any  fault.  If  the  stick  which  I  hold  in  my  hand,  and 
am  using  in  a  reasonable  manner  and  with  reasonable 
care,  hurts  my  neighbour  by  pure  accident,  it  is  not 
apparent  why  I  should  be  liable  more  than  if  the  stick 
had  been  in  another  man's  hand  {a).  If  we  go  far  back 
enough,  indeed,  we  shall  find  a  time  and  an  order  of 
ideas  in  which  the  thing  itself  that  does  damage  is 
primarily  liable,  so  to  speak,  and  through  the  thing  its 
owner  is  made  answerable.  That  order  of  ideas  was 
preserved  in  the  noxal  actions  of  Roman  law,  and  in  our 
own  criminal  law  by  the  forfeiture  of  the  offending  object 


(c)  This,  at  aoy  rate,  is  the  view  they  might  conclude  it  was  for  a 

of  modem  juries;    see  Niehoh  v.  proper  parpose,  and  the  striking- 

Manland  (1875)  L.  B.  10  Ex.  at  the  plaintiff  was  a  mere  accident 

p.  256,  4S  L.  J.  Ex.  174  ;  Holmes  for  which  the  defendant  wan  not 

▼.  Mather y  L.  R.  10  Ex.  at  p.  262.  answerable:    Aldet'son  v.    Waiatell 

(a)  Trespassforassanltbystriking  (1844)  1  C.  &  K.  358  (before  Rolfe 

the  plaintiff  with  a  stick  thrown  B.).    This,  if  it  could  be  accepted, 

by  the  defendant.  Plea,  not  gnilty.  would  prove  more  than  enough. 

The  jury  were  directed  that,  in  the  But  it  is  evidently  a  rough  and 

absence  of  evidence  for  what  pur-  ready  summing-up  given  without 

pose  the  defendant  threw  the  stick,  reference  to  the  books. 
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which  had  moved,  as  it  was  said,  to  a  man's  death,  under 
the  name  of  deodand.  But  this  is  matter  of  history,  not 
of  modem  legal  policy.  So  much  we  may  concede,  that 
when  a  man's  act  is  the  apparent  cause  of  mischief,  the 
burden  of  proof  is  on  him  to  show  that  the  consequence 
was  not  one  which  by  due  diligence  he  could  have 
prevented  (6).  But  so  does  (and  must)  the  burden  of 
proving  matter  of  justification  or  excuse  fall  in  every  case 
on  the  person  taking  advantage  of  it.  If  he  were  not, 
on  the  first  impression  of  the  facts,  a  wrong-doer,  the 
justification  or  excuse  would  not  be  needed. 

Apparent  We  believe  that  our  modem  law  supports  the  view  now 
author!-  indicated  as  the  rational  one,  that  inevitable  accident  is 
*^®®'  not  a  ground  of  liability.     But  there  is  a  good  deal  of 

appearance  of  authority  in  the  older  books  for  the 
contrary  proposition  that  a  man  must  answer  for  all 
direct  consequences  of  his  voluntary  acts  at  any  rate,  or  as 
Justice  0.  W.  Holmes  (c)  has  put  it  "  acts  at  his  peril.'' 
Such  seems  to  have  been  the  early  Germanic  law  (d),  and 
such  was  the  current  opinion  of  English  lawyers  till  about 
the  end  of  the  eighteenth  century.  On  the  other  hand,  it 
will  be  seen  on  careful  examination  that  no  actual  decision 
goes  the  length  of  the  dicta  which  embody  this  opinion. 
In  almost  every  case  the  real  question  turns  out  to  be  of 
the  form  of  action  or  pleading.  Moreover,  there  is  no 
such  doctrine  in  Roman   or  modem  Continental  juris- 


(b)  Shaw  C.  J.  would  not  ecu-  and   Mr.    Wigmore's    articles    in 

cede    even   this   in     the    leading  Harv.  Law  Rev.  vii.  31o,  383,  441, 

Massachusetts  case  of  Bmun  y.  where  materials  are  fully  collected. 
Kendall,  6  Cush.  at  p.  297.  (rf)  Heusler,  In«t.  des  deutschen 

{c)  Sec  on  the  whole  of  this  mat-  Privatrechts,   ii.    263 ;     LI.    Hen. 

ter  Mr.  Justice  Holmes*s  chapter  Primi,   c.   88   §   G,  90   §    11  ;    see 

on   **  Trespass   and    Neffligonce,"  p.  142,  below. 
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prudence  (^^).  And,  what  is  more  important  for  our 
purpose,  the  point  has  been  decided  in  the  sense  here 
contended  for  by  Courts  of  the  highest  authority  in  the 
United  States.  To  these  decisions  we  shall  first  call 
attention. 

In  the  Nitro-glycerine  Case  If)  the  defendants,  a  finn  of  American 

decisions : 

carriers,  received  a  wooden  case  at  New  York  to  be  carried  y;^^  ^uro- 
to  California.  **  There  was  nothing  in  its  appearance  ^^y^«*«w<? 
calculated  to  awaken  any  suspicion  £ls  to  its  contents," 
and  in  fact  nothing  was  said  or  asked  on  that  score.  On 
arriving  at  San  Francisco  it  was  found  that  the  contents 
(which  "  had  the  appearance  of  sweet  oil  ")  were  leaking. 
The  case  was  then,  according  to  the  regular  course  of 
business,  taken  to  the  defendants'  offices  (which  they 
rented  from  the  plaintiff)  for  examination.  A  servant  of 
the  defendants  proceeded  to  open  the  case  with  a  mallet 
and  chisel.  The  contents,  being  in  fact  nitro-glycerine, 
exploded.  All  the  persons  present  were  killed,  and  much 
property  destroyed  and  the  building  damaged.  The  action 
was  brought  by  the  landlord  for  this  last-mentioned 
damage,  including  that  suffered  by  parts  of  the  building 
let  to  other  tenants  as  well  as  by  the  offices  of  the 
defendants.      Nitro-glycerine  had  not  then  (namely,   in 

{e)  "  Inpunitas  est  qui  sine  culpa  otherwise  unexplained   dictum  of 

et  dole  malo  casu  quodam  danmum  Ulpian  in  the  preceding  fragment, 

oommittit."     Gai.  3.  211.    Paulus  *' in  lege  Aquiliaetlevissima  culpa 

indeed  says  (D.   9.   2,   ad   legem  venit.*'     Paulus  himself  says  there 

AquilUim,  45,  $  4),  **  Si  defendendi  is  no   iniuria  if  the  master  of  a 

mei  causa  lapidem  in  adversarium  slave,  meaning  to  strike  the  slave, 

misero,  Ked  non  eum  sed  praetereim-  accidentally  strikes  a  free  man  :  D. 

wm      p«rcn8sero,      tcnebor     lego  47,  10,  de  iniuriis,  4.    According  to 

AquUiu  ;    iUum    enim    solum  qui  tlie  current  English  theory  of  the 

vim  infert  ferire  conceditur.'*    But  16th — 18th  centuries  an  action  on 

various   explanations  of    this  are  the  case  would  not  lie  on  such  factf, 

possihlc.    Perhaps  it  shows  what  but  trespass  vi  et  armis  would, 
kind  of  cases  are  referred  to  by  the  (/)  15  WaU.  524  (1872). 
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1866)  become  a  generally  known  article  of  commerce,  nor 
were  its  properties  well  known.  It  was  found  as  a  fact 
that  the  defendants  had  not,  nor  had  any  of  the  persons 
concerned  in  handling  the  case,  knowledge  or  means  of 
knowledge  of  its  dangerous  character,  and  that  the  case 
had  been  dealt  with  "  in  the  same  way  that  other  cases  of 
similar  appearance  were  usually  received  and  handled,  and 
in  the  mode  that  men  of  prudence  engaged  in  the  same 
business  would  have  handled  cases  having  a  similar 
appearance  in  the  ordinary  course  of  business  when 
ignorant  of  their  contents."  The  defendants  admitted 
their  liability  as  for  waste  as  to  the  premises  occupied  by 
them  (which  in  fact  they  repaired  as  soon  as  possible  after 
the  accident),  but  disputed  it  as  to  the  rest  of  the 
building. 

Doctrine  The  Circuit  Court  held  the  defendants  were  not  further 
preme  liable  than  they  had  admitted,  and  the  Supreme  Court  of 
lUbUit/''  ^^^  United  States  affirmed  the  judgment.  It  was  held 
for  ac(  i-     ^^^4  {j^  ^j^q  fi^g^  place  the  defendants  were  not  bound  to 

dental  ^ 

result  of  know,  in  the  absence  of  reasonable  grounds  of  suspicion, 
without  the  contents  of  packages  offered  them  for  carriage :  and 
^euce  next,  that  without  such  knowledge  in  fact  and  without 
negligence  they  were  not  liable  for  damage  caused  by  the 
accident  {g).  "  No  one  is  responsible  for  injuries  resulting 
from  unavoidable  accident,  whilst  engaged  in  a  lawful 
business.  .  .  .  The  measure  of  care  against  accident 
which  one  must  take  to  avoid  responsibility  is  that  which 
a  person  of  ordinary  prudence  and  caution  would  use  if 
liis  own  interests  were  to  be  affected  and  the  whole  risk 
were  his  own." 


(^)  The  plaintiff's  proper  remedy  without  informing-  the  carriers  of  its 
would  have  been  against  the  oon-  nature.  See  Lyell  v.  Ganga  Dai 
Mgnor  who  despatehed  the  explosive       (1875)  Indian  L%w  Kep.  1  All.  6u. 
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The  Court  proceeded  to  cite  with  approval  the  case  of  J^foitn  v. 
Brotcn  v.  Kendall  in  the  Supreme  Court  of  Massachu-  (Maws- 
setts  (A).  There  the  plaintiff's  and  the  defendant's  dogs  ^^"^**«)- 
were  fighting  :  the  defendant  was  beating  them  in  order 
to  separate  them,  and  the  plaintiff  looking  on.  "The 
defendant  retreated  backwards  from  before  the  dogs, 
striking  them  as  he  retreated ;  and  as  he  approached  the 
plaintiff,  with  his  back  towards  him,  in  raising  his  stick 
over  his  shoulder  in  order  to  strike  the  dogs,  he  accidentally 
hit  the  plaintiff  in  the  eye,  inflicting  upon  him  a  severe 
injury."  The  action  was  trespass  for  assault  and  battery. 
It  was  held  that  the  act  of  the  defendant  in  itself  "  was  a 
lawful  and  proper  act  which  he  might  do  by  proper  and 
safe  means  ; "  and  that  if  "  in  doing  this  act,  using  due 
care  and  all  proper  precautions  necessary  to  the  exigencies 
of  the  case  to  avoid  hurt  to  others,  in  raising  his  stick  for 
that  purpose,  he  accidentally  hit  the  plaintiff  in  the  eye 
and  wounded  him,  this  was  the  result  of  pure  accident, 
or  was  involuntary  and  unavoidable  (/),  and  therefore  the 
action  would  not  lie."  All  that  could  be  required  of  the 
defendant  was  "  the  exercise  of  due  care  adapted  to  the 
exigency  of  the  case."  The  rule  in  its  general  form  was 
thus  expressed :  "  If,  in  the  prosecution  of  a  lawful  act,  a 
casualty  purely  accidental  arises,  no  action  can  be  sup- 
ported for  an  injury  arising  therefrom." 


There  have  been  like  decisions  in  the  Supreme  Courts  American 
of  New  York  and  other  States  (A),  and  American  authority  rUies^" 
seems  now  to  be  uniform.  generally. 


(A)  6  Cosh.  292  (1850).  ven table  by  reasonable  diligence. 

(•)  The  contequenee  waa  involun-  [k)  Harvey  v.  Dunlnpy  Lilor  193, 

tary  or  rather  nniotended,  though  cited  15  Wall.  539 ;  Morri*  v.  Fiatt^ 

the  act  itMlf  was  Tolnntary ;  and  it  32  Conn.  75  ;  Fiero,  192 ;  fiurdick, 

wast  aho  unavoidable,  ».r.,  not  pre-  51,  58. 
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^?^»*^  We  may  now  see  what  the  English  authorities  amount 

ties:  oascg  to.  They  havo  certainly  been  supposed  to  show  that 
and'^Bhoot-  inevitable  accident  is  no  excuse  when  the  immediate  result 
^^^'  of  an  act  is  complained  of.     Erskine  said  more  than  a 

century  ago  in  his  argument  in  the  celebrated  case  of  T/ir 
Bean  of  St.  Asaph  (/)  (and  he  said  it  by  way  of  a  familiar 
illustration  of  the  difference  between  criminal  and  civil 
liability)  that  ''  if  a  man  rising  in  his  sleep  walks  into  a 
china  shop  and  breaks  everything  about  him,  his  being 
asleep  is  a  complete  answer  to  an  indictment  for  tres- 
pass (w),  but  he  must  answer  in  an  action  for  everything 
he  has  broken."  And  Bacon  had  said  earlier  to  the  same 
purpose,  that  "  if  a  man  be  killed  by  misadventure,  as  by 
an  arrow  at  butts,  this  hath  a  pardon  of  course  :  but  if  a 
man  be  hurt  or  maimed  only,  an  action  of  trespass  lieth, 
though  it  be  done  against  the  party's  mind  and  will "  (;?). 
Stronger  examples  coidd  not  well  be  propounded.  For 
walking  in  one's  sleep  is  not  a  voluntary  act  at  all,  thougli 
possibly  an  act  that  might  have  been  prevented :  and  the 
practice  of  archery  was,  when  Bacon  wrote,  a  positive 
legal  duty  under  statutes  as  recent  as  Henry  VIII.'s  time, 
though  on  the  other  hand  shooting  is  an  extra-hazardous 
a,ct(o).  We  find  the  same  statement  about  accidents  in 
shooting  at  a  mark  in  the  so-called  laws  of  Henry  I.  (p), 


(/)  21  St.  Tr.  1022  (a.b.  1783).  showiDg,  like  Erskine,  the  average 

(m)  Would  an  indictment  ever  lie  legal  mind  of  his  time, 

for  simple  trespass  P    I  know  not  of  (o)  O.  W.  Holmes  103.     As  fjo 

any-  authority  that  it  would,  though  the  similar  case  of  a  lunatic  wholly 

the  action  of   trespass  originally  unconscious  of  what  he  is  doing, 

had,  and  retained  in  form  down  to  see  p.  55,  ahove. 

modem  times,  a  puhlio  and  penal  (/?)  C.  88  §  6.     <<  Si  quis  in  ludo 

character.  sagittandi    vcl    alicuius    exerdtii 

(ft)  Maxims  of  the  Law,  Beg.  7,  iaculo  vel  huiusmodi  casu  aliquem 

following  the  dictum  of  Rede  J.  in  occidat,   reddat  eum ;    legis   enim 

21  Hen.  Vil.  28.    We  cite  Baoon,  66 1,  qui  insdenter  peocat,  scienter 

not  as  a  writer  of  authority,  but  as  emendet."      C.    90    {    11«    adds 
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and  in  the  arguments  of  counsel  in  a  case  in  the  Tear- 
Book  of  Edward  IV.,  where  the  general  question  was 
more  or  less  discussed  (^).  Brian  (then  at  the  bar)  gave 
in  illustration  a  view  of  the  law  exactly  contrary  to  that 
which  was  taken  in  Brown  v.  Kendal/.  But  the  decision 
was  only  that  if  A.  cuts  his  hedge  so  that  the  cuttings  ipso 
invito  fall  on  B.'s  land,  this  does  not  justify  A.  in  entering 
on  B.'s  land  to  carry  them  off.  And  by  Choke  C.  J.,  it 
is  said,  not  that  (as  Brian's  view  would  require)  A.  must 
keep  his  thorns  from  falling  on  B.'s  land  at  all  events,  but 
that  "  he  ought  to  show  that  he  could  not  do  it  in  any 
other  way,  or  that  he  did  all  that  was  in  his  power  to  keep 
them  out." 

Another  case  usually  cited  is  Weaver  v.  Ward  (r).  The  JFeavrr  v. 
plaintiff  and  the  defendant  were  both  members  of  a  train- 
band exercising  with  powder,  and  the  plaintiff  was  hurt 
by  the  accidental  discharge  of  the  defendant's  piece.  It 
is  a  very  odd  case  to  quote  for  the  doctrine  of  absolute 
liability,  for  what  was  there  holden  was  that  in  trespass 
no  man  shall  be  excused,  "  except  it  may  be  judged 
utterly  without  his  fault ; "  and  the  defendant's  plea  was 
held  bad  because  it  only  denied  intention,  and  did  not 
properly  bring  before  the  Court  the  question  whether  the 
accident  was  inevitable.     A  later  case  («),  which  professes 


Bn  English  form  of  the  maxim :  («)  Dickenon  v.    JFatsott,  Sir   T. 

<<qai    breoht    unge^aldes,   betan  Jones  205,  a.d.  1682.     Lambert  v. 

gej^ealdes."    We  qaote  the  text  as  Bewey^  T.  Raym.  42 1 ,  a  case  of  false 

correoted  bj  Liebermann,  Gee.  der  imprisonment  in  the  same  period, 

Angels.,  i.  606.  cites    the    foregoing    authorities, 

(q)  6  Edw.  rV.  7  pi.  18 ;  O.  "W.  and  Raymond's  opinion  certainly 

Holmes  85 ;  cf.  21  Hen.  VII.  27,  assumes  the  view  that  inevitable 

pi.  6,  a  case  of  trespass  to  g^ods  accident  is  no  excuse  even  when  the 

which  does   not  really  raise    the  act  is  one  of  lawful  self-defence, 

question.  But  then  Raymond's  opinion  is  a 

(r)  Hob.  134, 1..D.  1616.  dissenting  one;   a.  e.  nom.  Beatey 
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to  follow  Weaver  v.  Wardy  really  departs  from  it  in 
holding  that  "  unavoidable  nece&sity  "  must  be  shown  to 
make  a  valid  excuse.  This  in  turn  was  apparently  fol- 
lowed in  the  next  century,  but  the  report  is  too  meagre  to 
be  of  any  value  {t). 

All  these,  again,  are  shooting  cases,  and  if  they  occurred 
at  this  day  the  duty  of  using  extraordinary  care  with 
dangerous  things  would  put  them  on  a  special  footing. 
In  the  celebrated  squib  case  they  are  cited  and  more  or 
less  relied  upon  (w).  It  is  not  clear  to  what  extent  the 
judges  intended  to  press  them.  According  to  Wilson's 
report,  inevitable  accident  was  allowed  by  all  the  judges 
to  be  an  excuse.  But  Blackstone's  judgment,  according 
to  his  own  report,  says  that  nothing  but  "inevitable 
necessity  "  will  serve,  and  adopts  the  argument  of  Brian 
in  the  case  of  the  cut  thorns,  mistaking  it  for  a  judicial 
opinion ;  and  the  other  judgments  are  stated  as  taking 
the  same  line,  though  less  explicitly.  For  the  decision 
itself  the  question  is  hardly  material,  though  Blackstone 
may  be  supposed  to  represent  the  view  which  he  thought 
the  more  favourable  to  his  own  dissenting  judgment. 
His  theory  was  that  liability  in  trespass  (as  distinguished 
from  an  action  on  the  case)  is  unqualified  as  regards  the 
inunediate  consequences  of  a  man's  act,  but  also  is  limited 
to  such  consequences. 


V.  OUiotty  T.  Raym.  467.    Being  was    unoockiDg   a    gnn,   plaintiff 

given  in  the  former  place  alone  looking  on).     It   looks  very  like 

and  without  explanation,   it   has  oontributory  negligence,  or  at  any 

apparently  been  sometimes  taken  rate  yoluntaiy  exposure  to  the  risk, 

for  the  judgment  of  the  Court.    At  on  the  plaintiff's  part.    But  the 

most,   therefore,    his    iUustrations  law  of  negligence  was  then  quite- 

are  evidence  of  the  notions  current  undeveloped. 


at  the  time. 
{t)    Undei 
Strange  596,  a.d.  1723  (defendant 


(«)  Scott  v.  Shepherd  (1773)  2  W. 
(0    Underwood    ▼.     Heweon,     1       bi.  892,  3  Wils.  403. 
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Then  comes  Leame  v.  Bray  (ar),  a  comparatively  modem  Lfame  t. 
case,  in  which  the  defendant's  chaise  had  run  into  the 
plaintiff's  curricle  on  a  dark  night.  The  defendant  was 
driving  on  the  wrong  side  of  the  road,  which  of  itself  is 
want  of  due  care,  as  every  judge  would  now  tell  a  jury 
as  a  matter  of  course.  The  decision  was  that  the  proper 
form  of  action  was  trespass  and  not  case.  Grose  J.  seems 
to  have  thought  inevitable  accident  was  no  excuse,  but 
this  was  extra-judicial.  Two  generations  later,  in  JRf/landfi 
V.  Fietchery  Lord  Cranworth  inclined,  or  more  than  inclined, 
to  tho  same  opinion  (//).  Such  is  the  authority  for  the 
doctrine  of  strict  liability.  Very  possibly  more  dicta  to 
the  same  purpose  might  be  collected,  but  I  do  not  think 
anything  of  importance  has  been  left  out  (s).  Although 
far  from  decisive,  the  weight  of  opinion  conveyed  by  these 
various  utterances  is  certainly  respectable. 

On  the  other  hand  we  have  a  series  of  cases  which  Casps 
appear  even  more  strongly  to  imply,  if  not  to  assert,  the  Option  ^" 
contrary  doctrine.      A.   and  B.   both   set    out  in  their  ^^^owed. 
vessels  to  look  for  an  abandoned  raft  laden  with  goods. 
A.  first  gets  hold  of  the  raft,  then  B.,  and  A.'s  vessel 
is  damaged  by  the  wind  and  sea  driving  B.'s  against  it. 
On  such  facts  the  Court  of  King's  Bench  held  in  1770 
that  A.  could  not  maintain  trespass,  **  beiug  of  opinion 
that  the  original  act  of  the  defendants  was  not  unlaw- 

(x)  3  East  593  (a.d.  1803),  cp.  there  alleged  were  that  A.   in  a 

Preface  to  7  R.  R.  at  p.  vii.  quarrel  with  B.  etruck  C.   Nothing 

(y)  (1868)  L.  R.  3  H.  L.  at  p.  shows  that  A.  would  have  been 

341.  justified  or  excused  in  striking  B. 

(z)  Sometimes  the  case  of  James  And  if  the  blow  he  io  tended  was 

T.  Campbell  (1832)  6  C.  &  P.  372,  not  lawful,  it  was  dearly  no  excuse 

is  cited  in  this  connexion.    But  not  that  he    struck    the  wrong    man 

only  is  it  a  Nisi  Prius  case  with  (p.  33  above,  and  see  M.  v.  Latimer 

nothing  particular  to  recommend  (1886)  17  Q.  B.  D.  359,  55  L.  J. 

it,  but  it  is  irrelevant.    The  facts  M.  C.  135). 
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ful  "  (a).  Quite  early  in  the  century  it  has  been  held  that 
if  a  man's  horse  runs  away  with  him,  and  runs  over 
another  man,  he  is  not  even  pritna  facie  a  trespasser,  so 
that  under  the  old  rules  of  pleading  it  was  wrong  to  plead 
specially  in  justification  (J).  Here,  however,  it  may  be 
said  there  was  no  voluntary  act  at  all  on  the  defendant's 
part.  In  Wakeman  v.  Bohimon^  a  modem  running-down 
case  (c),  the  Court  conceded  that  "if  the  accident  happened 
entirely  without  default  on  the  part  of  the  defendant,  or 
blame  imputable  to  him,  the  action  does  not  lie  " ;  thinking, 
however,  that  on  the  facts  there  was  proof  of  negligence, 
they  ^  refused  a  new  trial,  which  was  asked  for  on  the 
ground  of  misdirection  in  not  putting  it  to  the  jury 
whether  the  accident  was  the  result  of  negligence  or  not. 
In  1842  this  declaration  of  the  general  rule  was  accepted 
by  the  Court  of  Queen's  Bench,  though  the  decision  again 
was  on  the  form  of  pleading  (d), 

minus  V.  Lastly,  we  have  two  decisions  well  within  our  own  time 
which  are  all  but  conclusive.  In  Holmes  v.  Mather  (e)  the 
defendant  was  out  with  a  pair  of  horses  driven  by  his 
groom.  The  horses  ran  away,  and  the  groom,  being 
unable  to  stop  them,  guided  them  as  best  he  could ;  at  last 
he  failed  to  get  them  clear  round  the  comer,  and  they 
knocked  down  the  plaintiff.  If  the  driver  had  not 
attempted  to  turn  the  comer,  they  would  have  run  straight 
into  a  shop-front,  and  (it  was  suggested)  would  not  have 
touched  the  plaintiff  at  all.     The  jury  foimd  there  was  no 

(a)  Davis  ▼.  Saunders^  2  Chitty      well  reasoned. 

C39.  {d)  Hall  v.  FeamUy,  3  Q.  B.  919, 

[b)  Gibbons   v.   Fepper,    1    Lord      12  L.  J.  Q.  B.  22.     The  line  be- 
Baym.  38.  tween  this  and  Gibbons  v.  Pepper  is 

(e)  1  Bing.  213,  26  R.  R.  618      rather  fine. 
(1823).      The   argument   for   the  {e)  L.  R.  10  Ex.  261,  44  L.  J. 

defendant  seems  to  have  been  very      Ex.  176  (1875). 
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negKgence.  Here  the  driver  was  certainly  acting,  for  he 
was  trying  to  turn  the  horses.  And  it  was  argued,  on  the 
authority  of  the  old  cases  and  dicta,  that  a  trespass  had 
been  committed.  The  Court  refused  to  take  this  view, 
but  said  nothing  about  inevitable  accident  in  general. 
"For  the  convenience  of  mankind  in  carrying  on  the 
afEairs  of  life,  people  as  they  go  along  roads  must  expect, 
or  put  up  with,  such  mischief  as  reasonable  care  on  the 
part  of  others  cannot  avoid"  (/).  Thus  it  seems  to  be 
made  a  question  not  only  of  the  defendant  being  free  from 
blame,  but  of  the  accident  being  such  as  is  incident  to  the 
ordinary  use  of  pubUc  roads.  The  same  idea  is  expressed 
in  the  judgment  of  the  Exchequer  Chamber  in  By  lands  v. 
Fletcher^  where  it  is  even  said  that  all  the  cases  in  which 
inevitable  accident  has  been  held  an  excuse  can  be  ex- 
plained on  the  principle  "  that  the  circumstances  were 
such  as  to  show  that  the  plaintiff  had  taken  that  risk  upon 
himself"  (r^). 

More  lately,  in  Stanky  v.  Poicell  (A),  Denman  J.  came,  Stanley  v. 

JPoweli. 

on  the  English  authorities  alone,  to  the  conclusion  above 
maintained,  namely  that,  where  negligence  is  negatived, 
an  action  does  not  lie  for  injury  resulting  by  accident 
from  another's  lawful  act. 

These  decisions  seem  good  warrant  for  saying  that  the  Conclu 
principle  of  The  NUro-glycerine  Case  and  Broicii  v.  Kendall 
is  now  part  of  the  common  law  in  England  as  well  as  in 

(/)  Bramwell  B.  at  p.  267.  case  (a  pellet  glanced  from  a  bongh 

(y)  L.  R.  1  Ex.  at  pp.  286,  287.      and  wounded  the  plaintiff's  eye).  A 

^''T^^.^^^'t^'^.^j!!'^.      poiBtmighthaTebeenmadeforthe 

V.  Baker  [1891]  A.  C.  326,  337,  60        ,  .    ,^^ 

L  J  Q.  B  683  plaintiff,  bat  apparently  was  not, 

(A)  [1891]  1  Q.  B.  86,  60  L.  J.      <>»  **^®  "  extra-hazardous  "  charao- 
Q.  B.  52.     This  was  a  shooting      ter  of  firearms. 

1.2 


sion. 
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America.  Negligent  acts  are  of  course  not  free  from 
liability ;  and  in  deciding  whether  a  given  act  is  negligent 
the  act  must  be  considered  with  regard  to  its  necessity, 
propriety,  or  conformity  to  common  usage,  in  all  the 
circumstances  of  the  case.  All  these  elements  count 
towards  finding  as  a  fact  whether  a  man  acts  with  due  care 
or  not.  It  may  be  negligent  to  do  risky  things  at  all 
without  good  cause,  as  well  as  to  do  them  carelessly,  or 
to  do  some  common  thing  so  carelessly  as  to  make  needless 
risk.  But  this  is  no  ground  for  laying  down,  as  a  rule  of 
law,  that  there  is  a  graduated  scale  of  immunity  or  privi- 
lege according  to  the  nature  of  the  occasion.  Such  a  rule 
is  not  to  be  found  in  any  decision,  and  would  be  far  too 
elaborate  for  practice  (e).  What  is  here  said  seems  in  accord- 
ance with  a  recent  opinion  of  the  Supreme  Coui't  of  the 
United  States  :  "  Occupations,  however  important,  which 
cannot  be  conducted  without  necessary  danger  to  life, 
body  or  limb,  should  not  be  prosecuted  at  all  without 
all  reasonable  precautions  against  such  dangers  afforded 
by  science  "  (k).  Acts  done  without  such  precaution,  and 
causing  damage,  are  actionable  not  as  unexcused  tres- 
passes, but  on  the  ground  of  culpable  negligence.  All 
this  inquiry  may  be  thought  to  belong  not  so  much  to  the 
head  of  exceptions  from  liability  as  to  the  fixing  of  the 
principles  of  liability  in  the  first  instance.  But  such  an 
inquiry  must  in  practice  always  present  itself  under  the 
form  of  determining  whether  the  particular  circumstances 
exclude  liability  for  an  act  or  consequence  which  is  at 
first  sight  wrongful.  The  same  remark  applies,  to  some 
extent,  to  the  class  of  cases  which  we  take  next  in  order. 


(0  Mr.    Beven    has    made   the  (k)  Mather  v.  RiUatim  (1894)  156 

attempt,  Negligence   in   Law,   i.      U.  S.  391,  399. 
663—686. 
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9. — Exercise  of  common  RigJits. 

We  have  just  left  a  topic  not  so  much  obscui'o  in  itself  Immunity 
as  obscured  by  the  indirect  and  vacillating  treatment  of  of  com- 
it  in   our  authorities.     That  which  we  now  take  up  is  ™2ht8. 
well   settled  in  principle,  and  the  difficulties  have  been 
only  in  fixing  the  limits  of  application.     It  is  impossible 
to   carry   on  the  common  affadrs  of  life  without  doing 
various  things  which  are  more  or  less  likely  to  cause  loss 
or  inconvenience  to  others,  or  even  which  obviously  tend 
that  way ;  and  this  in  such  a  manner  that  their  tendency 
cannot  be  remedied  by  any  means  short  of  not  acting  at 
all.     Competition  in  business  is  the  most  obvious  example. 
If  John  and  Peter  are  booksellers  in  the  same  street,  each 
of  them  must  to  some  extent  diminish  the  custom  and 
profits  of  the  other.     So  if  they  are  shipowners  employ- 
ing  ships   in  the  same  trade,  or  brokers  in    the   same 
market.     So  if,  instead  of  John  and  Peter,  we  take  the 
three  or  four  railway  companies  whose  lines  oflPer  a  choice 
of  routes  from  London  to  the  north.     But  it  is  needless 
to  pursue  examples.     The  relation  of  profits  to  competi- 
tion is  matter  of  common  knowledge.     To  say  that  a 
man  shall  not  seek  profit  in  business  at  the  expense  of 
others  is  to  say  that  he  shall   not  do   business  at   all, 
or  that  the  whole  constitution  of  society  shall  be  altered. 
Short  of  a  fundamental   reconstruction  of   the  common- 
wealth, the  law  must  assume  that  ^'free  competition  is 
worth  more  to  society  than  it  costs  "  (/).     "According  to 
our  law,  competition,  with  all  its  drawbacks,  not  only 
between  individuals,  but. between  associations,  and  between 
them  and  individuals,  is  permissible,  provided  nobody's 

(/)  O.  W.  Holmee  J.,  Vegelahn  v.  Guntner,  167  Mass.  92,  106. 
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rights  are  infringed"  (;w).  Like  reasons  apply  to  a  man's 
use  of  his  own  land  in  the  common  way  of  husbandry,  or 
otherwise  for  ordinary  and  lawful  purposes.  In  short,  life 
could  not  go  on  if  we  did  not,  as  the  price  of  our  own  free 
action,  abide  some  measure  of  inconvenience  from  Hie 
equal  freedom  of  our  neighbours.  In  these  matters 
tenia m  pefimusque  damiisqiie  riciHsim.  Hence  the  rule  of 
law  that  the  exercise  of  ordinary  rights  in  an  ordinary 
manner  is  no  wrong  even  if  it  causes  damage  («).  It  is 
chiefly  in  this  class  of  cases  that  we  meet  with  the  phrase 
or  formula  damnum  sine  iniuria :  a  form  of  words  which, 
like  many  other  Latin  phrases  and  maxims,  is  too  often 
thought  to  serve  for  an  explanation,  when  in  truth  it  is 
only  an  abridgment  or  memoria  technica  of  the  things  to 
be  explained.  It  is  also  of  doubtful  elegance  as  a  tech- 
nical phrase,  though  in  geneml  Latin  literature  iniuria  no 
doubt  had  a  sufficiently  wide  meaning  (o).  In  English 
usage,  however,  it  is  of  long  standing  (p). 


{in)  Lord   Lindley  in   Quinn  v.  This  is  in  a  very  special  context, 

Leathern  [1901]  A.  C.  495,  539,  70  and  is  far  from  warranting  the  use 

L.  J.  P.  G.  76.  of   '* damnum  sine  iniuria**  as   a 

(«)  A.'G.  V.  Tomline  (1880)  14  common  formula.  Being,  however, 
Ch.  Di7.  58,  49  L.  J.  Ch.  377,  is  a  adopted  in  the  Institutes.  4,  9,  pr. 
curious  case,  hut  does  not  make  any  (with  the  uuidiomatic  variant  "  iu- 
real  exception  to  this.  It  shows  iuriam  fecisse** ),  it  prohahly  be- 
that  (1)  the  Crown  as  owner  of  came,  through  Azo,  the  origin  of 
foreshore  has  duties  for  the  pro-  the  phrase  now  current.  In  Gaius 
taction  of  the  land,  though  not  3.  211  (on  thelex  Aquilia)  we  read 
enforceable  duties ;  (2)  those  duti&<),  "Iniuria  autem  occidere  intelle- 
where  the  Crown  rights  have  be-  gitur  cuius  dolo  aut  culpa  id 
come  vested  in  a  subject,  are  laid  accident,  nee  ulla  alia  lege  damnum 
upon  and  may  be  enforced  against  -quod  sine  iniuria  datur  reprehen- 
that  subj  eot .  di tur . '  *   This  shows  that  *  *  damnum 

(o)  Ulpian   wrote    (D.   9.    1,   si  sine  iniuria  dare**  was  a  correct  if 

quadrupes,  1,  §  3) :  "Pauperiesest  no*  a  common  phrase;  though  it 

damnum    sine     iniuria     facientis  ^^^^  ^«ver   have    for   Gains    or 


datum,    nee    enim    potest   animal 

iniuria  fecisse,  quod  sensu  caret.'*  [p)  See  note  [p)  on  next  page. 
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A  classical  illustration  of  the  rule  is  given  by  a  case  in  The  case 
the  Tear-Book  of  Henry  IV.,  which  has  often  been  cester 
cited  in  modem  books,  and  which  is  still  perfectly  good  gchooL  ^ 
authority  (q).  The  action  was  trespass  by  two  masters  of 
the  Grammar  School  of  Gloucester  against  one  who  had 
set  up  a  school  in  the  same  town,  whereby  the  plaintiffs, 
having  been  wont  to  take  forty  pence  a  quarter  for  a 
child's  schooling,  now  got  only  twelve  pence.  It  was  held 
that  such  an  action  could  not  be  maintained.  "Dawwww," 
said  Hankford  J.,  "  may  bo  absque  in  in  via  y  as  if  I  have  a 
mill  and  my  neighbour  build  another  mill,  whereby  the 
profit  of  my  mill  is  diminished,  I  shall  have  no  action 
against  him,  though  it  is  damage  to  me  .  .  .  but  if  a 
miller  disturbs  the  water  from  flowing  to  my  mill,  or  doth 
any  nuisance  of  the  like  sort,  I  shall  have  such  action  as 
the  law  gives."  If  the  plaintiffs  here  had  shown  a  franchise 
in  themselves,  such  as  that  claimed  by  the  Universities,  it 
might  have  been  otherwise. 

A    case    very    like    that    of  the  mills  suggested  by  Case  of 
Ilankford  actually   came  before  the  Court  of  Common 

Ulpian  the  wide  meaning  of  *' harm  (a.d.  1410-11).  In  the  course  of 
[of  any  kind]  which  gives  no  cause  argument  the  opinion  is  thrown 
of  action."  *'  Damnum  sine  ini-  out  that  the  education  of  children 
urid  '*  standing  alone  as  a  kind  of  is  a  spiritual  matter,  and  therefore 
4-ompound  noun,  according  to  the  the  right  of  appointing  a  school- 
modem  use,  is  hardlj  good  Latin.  master  cannot  be  tried  by  a  tem- 

( p)  Braoton  says,  fo.  221  a  :  ''Si  poral  court.    The  plaintiff  tried  to 

quis  in  fundo  proprio  construat  all-  set  up  a  quMx  franchise  as  holding 

quod  molendinum,  et  sectam  suam  an  ancient  office  in  the  grift  of  the 

4;t    aliorum    vicinorum    subtrahat  Prior  of  Lantone,  near  Gloucester, 

vicino,  facit  Ticino  damnum  et  non  This    priory,    called   ''Lanthonia 

iaiuriam."     *'Dampnum  sine  in-  secunda,"  was  originally  a  cell  of 

iuria"   occurs  in  7  Ed.  III.  66,  Lanthony  in  Monmouthshire,  but 

pi.  67,  **  damnum  absque  iniuria  "  afterwards  became  the  more  im- 

in  11   Hen.   IV.   47,  pi.   21   (see  portant,  and  was  formally  made 

below).  the  principal  house  by  a  grant  of 

[q)  HiL  11  Hen.  IV.  47,  pi.  21  Edward  IV. :  Dugd.Monast.vi.  127. 
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Pleas  a  generation  later  (r),  and  Newton  C.  J.  stated  the 
law  in  much  the  same  terms.  Even  if  the  owner  of  the 
ancient  mill  is  entitled  to  sue  those  who  of  right  ought  to 
grind  at  his  mill,  and  grind  at  the  new  one,  he  has  not 
any  remedy  against  the  owner  of  the  new  mill.  '^Ile 
who  hath  a  fi'eehold  in  the  vill  may  build  a  mill  on  his 
own  ground,  and  this  is  wrong  to  no  man."  And  the  rule 
has  ever  since  been  treated  as  beyond  question.  Competi- 
tion is  in  itself  no  ground  of  action,  whatever  damage  it 
may  cause.  A  trader  can  complain  of  his  rival  only  if  a 
definite  exclusive  right,  such  as  a  patent  right,  or  the 
right  to  a  trade  mark,  is  infringed,  or  if  there  is  a  wilful 
attempt  to  damage  his  business  by  injurious  falsehood 
('* slander  of  title")  or  acts  otherwise  unlawful  in  them- 
selves. Underselling  is  not  a  wrong,  though  the  seller 
may  purposely  sell  some  article  at  unremunerative  prices 
to  attract  custom  for  other  articles  («)  ;  nor  is  it  a  wrong 
even  to  offer  advantages  to  customers  who  will  deal  with 
oneself  to  the  exclusion  of  a  rival  (t), 

"  To  say  that  a  man  is  to  trade  freely,  but  that  he  is  to 
stop  short  at  any  act  which  is  calculated  to  harm  other 
tradesmen,  and  which  is  designed  to  attract  their  business 
to  his  own  shop,  would  be  a  strange  and  impossible 
counsel  of  perfection  "  (m).  "  To  draw  a  line  between  fair 
and  unfair  competition,  between  what  is  reasonable  and 
unreasonable,  passes  the  power  of  the  Courts.  Competi- 
tion exists  where  two  or  more  persons  seek  to  possess  or 
to  enjoy  the  same  thing ;  it  follows  that  the  success  of 
one  must  be  the  failure  of  another,  and  no  principle  of 
law  enables  us  to  interfere  with   or  to   moderate  that 

(r)  22  Hen.  VI.  14,  pi.  23  (a.d.  MeGrcgor  (1889-91)  23  Q.  B.  Div. 

1443).     The  school  case  ifl  cited.  598«    affirmed    in    H.    L.    [1892] 

(*)  Ajello  V.     Worfiley   [1898]    1  A.  C.  25. 

Ch.  274,  67  L.  J.  Ch.  172.  (m)  Bowen  L.  J.,  23  Q.  B.  Div. 

{t)  Mogul     Steamship      Co.      v.  at  p.  615. 


own  land. 
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success  or  that  failure  so  long  as  it  is  due  to  mere  competi- 
tion "  (;r).  There  is  "  no  restriction  imposed  by  law  on 
competition  bj  one  trader  with  another  with  the  sole 
object  of  benefiting  himself  "  (i/).  But  this  must  be  taken 
subject  to  the  principle  that  competition  must  be  fair  in 
the  sense  of  being  open.  A  man  may  not  benefit  himself 
at  the  expense  of  another  and  a  rival  trader  by  passing  off 
his  goods  or  business  as  being  that  other's  (s). 

Another  otoud  of  authorities  of  the  same  class  is  that  I>iggingr 

.  .  wells   &c. 

which  establishes  "  that  the  disturbance  or  removal  of  the  in  a  man'» 
soil  in  a  man's  own  land,  though  it  is  the  means  (by 
process  of  natural  percolation)  of  drying  up  his  neigh- 
bour's spring  or  well,  does  not  constitute  the  invasion  of  a 
legal  right,  and  will  not  sustain  an  action.  And,  further, 
that  it  makes  no  difference  whether  the  damage  arise  by 
the  water  percolating  away,  so  that  it  ceases  to  flow  along 
channels  through  which  it  previously  found  its  way  to  the 
spring  or  well ;  or  whether,  ha\ing  found  its  way  to  the 
spring  or  well,  it  ceases  to  be  retained  there  "  (a).  The 
leading  cases  are  Acton  v.  Blundell  (ft)  and  Chaaernore  v. 
Richarch  {c).  In  the  former  it  was  expressly  laid  down  as 
the  governing  principle  "  that  the  person  who  owns  the 
surface  may  dig  therein,  and  apply  all  that  is  there  found 
to  his  own  purposes,  at  his  free  will  and  pleasure,  and  that 
if  in  the  exercise  of  such  right  he  intercepts  or  drains  off 
the  water  collected  from  underground  springs  in  his 
neighbour's  well,  this  inconvenience  to  his  neighbour  falls 

(x)  Fry  L.  J.,  ibid,  at  pp.  625,  Q.  B.  381. 
C2^.  («)  Per  Cur.  Ballacorkish  Minmj 

{y)  Lord  Hannen,  ».  c.  ia  H.  L.  Co,  v.  Harrison  (1873)  L.  R.  6  P.  C. 

[1892]  A.  C.  at  p.  69.  at  p.  61,  43  L.  J.  P.  C.  19. 

iz)  We  shall  return  to  this  later  {b)  12  M.   &  W.  324,  13  L.  J. 

under  the  head  of  Deceit.   A  recent  Ex.  289,  67  R.  R.  361  (1843). 
leadio{f  authority  is  Reddawa^f  ▼.  (e)  7  H.  L.  C.  349,  29  L.  J.  Ex. 

Banham  [1896]  A.  G.  199,  65  L.  J.  81  (1859). 
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within  the  description  of  damnum  absque  iniuria  which 
cannot  become  the  ground  of  an  action."  In  thiB  case  the 
defendant  had  sunk  a  deep  pit  on  his  own  land  for 
mining  purposes,  and  kept  it  dry  by  pumping  in  the  usual 
way,  with  the  result  of  drying  up  a  well  which  belonged 
to  the  plaintiff  and  was  used  by  him  to  supply  his  cotton 
Chasc'  mill.  CJiasemorc  v.  Richards  carried  the  rule  a  step  further 
Jiichards.  in  two  directions.  It  settled  that  it  makes  no  difference 
if  the  well  or  watercourse  whose  supply  is  cut  off  or 
diminished  is  ancient,  and  also  (notwithstanding  consider- 
able doubt  expressed  by  Lord  Wensleydale)  that  it 
matters  not  whether  the  operations  carried  on  by  the 
owner  of  the  surface  are  or  are  not  for  any  purpose  con- 
nected with  the  use  of  the  land  itself.  The  defendants 
in  the  cause  were  virtually  the  Local  Board  of  Health  of 
Croydon,  who  had  sunk  a  deep  well  on  their  own  land  to 
obtain  a  water  supply  for  the  town.  The  making  of  this 
well,  and  the  pumping  of  great  quantities  of  water  from  it 
for  the  use  of  the  town,  intercepted  water  that  had 
formerly  found  its  way  into  the  river  Wandle  by  under- 
ground channels,  and  the  supply  of  water  to  the  plaintiff's 
ancient  mill,  situated  on  that  river,  was  diminished.  Here 
the  defendants,  though  using  their  land  in  an  ordinary 
way,  were  not  using  it  for  an  ordinary  purpose.  But 
the  House  of  Lords  refused  to  make  any  distinction  on 
that  score,  and  held  the  doctrine  of  Acton  v.  Bhindell 
applicable  {d).     The  right  claimed  by  the  plaintiff  was 

{d)  Cp.,   as   to    the    distinction  flowing  in  a  defined  underground 

between   the   '* natural    user'*   of  channel  which  is  not  koown,  and 

land  and  the  maintenance  of  arti-  can  be  known  only  by  excavation, 

ficial  works,  Hurdman  v.  X.  E.  i?.  is  not  different  for  this  purpose* 

Co.  (1878)  3  C.  P.  Div.  at  p.  174,  from    water    percolating    without 

47  L.  J.  C.  P.  368  ;  and  further  as  any  channel :  Bradford  Corporation 

to  the  limits  of  "natural  user,"  v.   Ferrand  [1902]  2  Ch.   655,   71 

liallard  v.  Tomlinton  (1885)  29  Ch.  L.  J.  Ch.  859. 
Div.  1 15, 54  L.  J.  Ch.  454.    Water 
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declared  to  be  too  large  and  indefinite  .  to  have  any 
foundation  in  law.  No  reasonable  limits  could  be  set  to 
its  exercise,  and  it  could  not  be  reconciled  with  the  natural 
and  ordinary  rights  of  landowners.  More  lately  the 
House  of  Lords  has  decided  that  it  does  not  matter  with 
what  motive  or  intention  a  landlord  exercises  the  right  in 
question.  An  aggrieved  neighbour  will  not  better  his  case 
by  averring  that  the  right  was  exercised  "maliciously"  (c). 
The  law  is  believed  to  be  understood  to  the  same  effect 
in  the  United  States. 

There  are  many  other  ways  in  which  a  man  may  use  Other 

r      .  .  .  applica- 

his  own  property  to  the  prejudice  of  his  neighbour,  and  tions  of 
yet  no  action  lies.  I  have  no  remedy  against  a  neigh-  priJ,ciple. 
hour  who  opens  a  new  window  so  as  to  overlook  my 
garden ;  on  the  other  hand,  he  has  none  against  me  if, 
at  any  time  before  he  has  gained  a  prescriptive  right  to 
the  light,  I  build  a  wall  or  put  up  a  screen  so  as  to  shut 
out  his  view  from  that  window.  But  the  principle  in 
question  is  not  confined  to  the  use  in  propeiiy.  It 
extends  to  every  exercise  of  lawful  discretion  in  a  man's 
own  affairs.  A  tradesman  may  depend  in  great  measure 
on  one  large  customer.  This  person,  for  some  cause  of 
dissatisfaction,  good  or  bad,  or  without  any  assignable 
cause  at  all,  suddenly  withdraws  his  custom.  His  con- 
duct may  be  imreasonable  and  ill-conditioned,  and  the 
manifest  cause  of  great  loss  to  the  tradesman.  Yet  no 
legal  wrong  is  done.  The  law  is  the  same  it  several  cus- 
tomers do  the  like  simultaneously,  or  even  (it  is  submitted 
as  the  better  opinion)  by  agreement  among  themselves.  And 
such  matters  could  not  be  otherwise  ordered.  It  is  more 
tolerable  that  some  tradesmen  should  suffer  from  the  caprice 
of  customers  than  that  the  law  should  dictate  to  customers 

{e)  Mayor  of  Bradford  v.  PiekUi  [1895]  A.  C.  587,  64  L.  J.  Ch.  769. 
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^hat  reasons  are  or  are  not  sufficient  for  ceasing  to  deal 
with  a  tradesman.  So  an  employer  entitled  to  dismiss  a 
workman  at  a  week's  or  a  day's  notice,  or  a  workman 
entitled  to  leave  on  notice,  lias  only  to  give  the  proper 
amount  of  notice;  his  reasons  and  motives  are  im- 
material. Choosing  when,  where,  or  with  whom  one  will 
work  is  as  much  a  matter  of  common  right  (subject  to  any 
binding  contract)  as  the  choice  of  an  occupation  itself  (/). 
And,  since  "  a  person's  liberty  or  right  to  deal  with 
others  is  nugatory,  unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so  "  {g)y  it  follows  that  coerciug 
a  man's  workmen  or  customers  not  to  work  for  or  deal 
Avith  him  (as  distinct  from  refusing  to  deal  with  him  one- 
st^lf)  is  not  an  exercise  of  one's  own  right,  but  a  violation 
of  his,  and  actionable  if  wilfully  done  to  his  damage.  Such 
a  thing  is  more  likely  to  be  done,  and  likely  to  be  more 
injurious  if  done,  by  several  persons  than  by  one,  but  on 
principle  it  would  seem  immaterial  whether  there  is  one 
wrongdoer  or  several.  We  shall  have  to  return  to  this 
elsewhere. 

Jiogersv.  A  curious  casc  of  this  class  arose  at  Calcutta  at  the 
j)l(U^'^  time  of  the  Indian  Mutiny,  and  was  taken  up  to  the 
Privy  Council.  Rajendro  Dutt  and  others,  the  plain- 
tiffs below,  were  the  owners  of  the  Undencntei\  a  tug 
employed  in  the  navigation  of  the  Hoogly.  A  troopship 
with  English  troops  arrived  at  the  time  when  they  were 
most  urgently  needed.  For  towing  up  this  ship  the 
captain  of  the  tug  asked  an  extraordinary  price.  Failing 
to  agree  with  him,  and  thinking  his  demand  extor- 
tionate. Captain  Rogers,  the   Superintendent  of  Marine 

(f)  AlUtiY,  FIood[\%^^']\.C,l,  {ff)   Lord    Lindley  in   Quinn  v. 

pce  per  Lord  HerAchell,  at  p.  138,       Leathern  [1901]  A.  C.  495,  634,  70 
G7  L.  J.  Q.  B.  1 19.  L.  J.  P.  C.  76. 
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(who  was  defendant  in  the  suit),  issued  a  general  order 
to  ofBcers  of  the  Government  pilot  service  that  the 
Undencriter  was  not  to  be  allowed  to  take  in  tow  any 
vessel  in  their  charge.  Thus  the  owners  not  only  failed 
to  make  a  profit  of  the  necessities  of  the  Government  of 
India,  but  lost  the  ordinary  gains  of  their  business  so  far 
as  they  were  derived  from  towing  ships  in  the  charge  of 
Government  pilots.  The  Supreme  Court  of  Calcutta  held 
that  these  facts  gave  a  cause  of  action  against  Captain 
Rogers,  but  the  Judicial  Committee  reversed  the  decision 
on  appeal  (A).  The  plaintiffs  had  not  been  prejudiced  iu 
any  definite  legal  right.  No  one  was  bound  to  employ 
their  tug,  any  more  than  they  were  bound  to  take  a  fixed 
sum  for  its  services.  If  the  Government  of  India,  rightly 
or  wrongly,  thought  the  terms  imreasonable,  they  might 
decline  to  deal  with  the  plaintiffs  both  on  the  present 
and  on  other  occasions,  and  restrain  public  servants  from 
dealing  with  them. 

"  The  Government  certainly,  as  any  other  master,  may 
lawfully  restrict  its  own  servants  as  to  those  whom  they 
shall  employ  under  them,  or  co-operate  with  in  performing 
the  services  for  the  due  performance  of  which  they  are 
taken  into  its  service  Supposing  it  had  been  believed 
that  the  Underwriter  was  an  ill-found  vessel,  or  in  any 
way  unfit  for  the  service,  might  not  the  pilots  have  been 
lawfully  forbidden  to  employ  her  until  these  objections 
were  removed  ?  "Would  it  not  indeed  have  been  the  duty 
of  the  Government  to  do  so?  And  is  it  not  equally 
lawful  and  right  when  it  is  honestly  believed  that  her 
owners  will  only  render  their  services  on  exorbitant 
terms  ?"(i). 

(A)  Mogert  t.  Bajendro  Dutt,  8  Moo.  I.  A.  103. 
(•)  SMoo.  I.  A.  at  p.  134. 


in 
ca»e8, 
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Even  In  this  lofit  case  the  harm  suffered  by  the  plaintiff  in 

material  the  Court  below  was  not  only  the  natural,  but  apparently 
iM^ese  ^YiQ  intended  consequence  of  the  act  complained  of.  The 
defendant  however  acted  from  no  reason  of  private 
hostility,  but  in  the  interest  (real  or  supposed)  of  the 
public  service.  Not  that  even  averment  and  proof  of 
malice,  in  the  sense  that  the  act  complained  of  was  done 
with  the  sole  or  chief  intention  of  causing  harm  to  the 
plaintiff  as  a  private  enemy,  could  make  any  difference 
in  such  a  case.  "  No  use  of  property  which  would  be 
legal  if  due  to  a  proper  motive  can  become  illegal  because 
it  is  prompted  by  a  motive  which  is  improper  or  even 
malicious"  (A).  And  it  is  generally  true  that  "an  act 
which  does  not  amount  to  a  legal  injury  cannot  be 
actionable  because  it  is  done  with  a  bad  intent "  (/). 

Roman  As  regards  the  use   of  property,  the  Boman  lawyers 

of^'*  ani-     l^^ld  that  "  animus  vicino  nocendi  "  did  or  might  make 

muBvicmo  ^^  difference.     In  a  passage  cited  and  to  some  extent  relied 

on  (in  the  scantiness,  at  that  time,  of  native  authority)  in 

Acton  V.  Blimdell,  we  read  :  "  Denique  Marcellus  scribit, 

cum  eo  qui  in  suo  fodiens  vicini  fontem  avertit,  nihil  posse 

.  agi,  nee  de  dolo  actionem :  et  sane  non  debet  habere,  si 

uon  animo  vicino  nocendi,  sed  suum  agrum  meliorem 

faciendiid  fecit  "(w).     And  this  view  was  supposed  to 

be    followed    by  recognized    authorities  in  the  law   of 

Scotland,   who   say  that  an  owner  using  his  own  land 

must  act  "  not  in  mere  spite  or  malice,  in  aemulationem 

acini  ^^  («).     But  it  is   now   explained  that   this  refers 

(A)  LordWatBon,  Mayor  of  Brad-  Herachell  in  Allen  v.  Flood  [1898] 

ford  V.  Picklts  [1895]  A.  C.  687,  A.  C.  1,  124,  67  L.  J.  Q.  B.  119. 
598.     To  the    same  effect   Lord  (m)  D.  39,  3,  de  aqoa,  I,  {  12 

Macna{fhten  at  p.  601.  (Ulpian). 

(0  Stevenson  v.  Newnham  (1 853}  1 3  {n)  Bellas  Principles,  966  (refened 

C.  B.  285,  297,  22  L.  J.  C.  P.  110,  to  by  Lord  Wenaleydale  in  ChaM- 

93  B.  B.  533 ;  approved  per  Lord  inore  v.  Mahardt^  supra,  p.  IM. 
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only  to  the  limited  class  of  cases  where  a  landowner 
can  as  well  do  the  thing  he  wants  to  do,  such  as  burning 
limestone,  without  nuisance  to  his  neighbour,  and  yet 
wantonly  or  recklessly  does  it  at  a  place  where  it  causes 
annoyance  (o).  It  seems  then  that  in  Scotland,  as  in 
England,  abuse  of  an  owner's  common  rights  may  be 
actionable  as  a  nuisance,  but  inconvenience  not  amounting 
to  nuisance  cannot  be  made  to  give  a  right  of  action  by 
any  allegation  of  evil  motive. 

Again  our  law  does  not  in  general  recognize  any  exclu-  Ca^^ps  of 
sive  right  to  the  use  of  a  name,  personal  or  local.  I  may  names, 
use  a  name  similar  to  that  which  my  neighbour  uses — 
and  that  whether  I  inherited  or  found  it,  or  have  assumed 
it  of  my  own  motion — so  long  as  I  do  not  use  it  to  pass 
ofE  my  wares  or  business  as  being  his,  which  is  quite 
another  matter.  The  fact  that  inconvenience  arises  from 
the  similarity  will  not  of  itself  constitute  a  legal  injury  {p)y 
and  allegations  of  pecimiary  damage  wiU  not  add  any 
legal  effect.  "  You  must  have  in  our  law  injury  as  well 
as  damage"  (q). 


10. — Leave  and  Licence  :   Volenti  nan  Jit  iniui-ia. 

Harm    suffered   by  consent  is,    within    limits  to  be  Conaentor 

mentioned,  not  a  cause  of  civil  action.      The  same  is  ance  of 

(o)  Lord  WatBon   in  Mayor    of  Ch.  31.   Cp.  Montgomery  v.  Thomp- 

Bradford  v.  PiekUty  note  [k)  above.  ton  [1891]  A.  C.  217,  60  L.  J.  Ch. 

(p)  See  ^Mf^tfw  y.  ^vr^tfM  (1863)  757,  and  dist.  Pinet's  ca.  [1898] 

3  D.  M.  G.  896,  22  L.  J.  Ch.  676,  1  Ch.  179,  67  L.  J.  Ch.  41,  where 

a  classical  case ;  Du  Boulay  y.  Du  a  name  was  assumed  for  a  fraudu- 

BouUiy  (1869)  L.  B.  2  P.  C.  430,  lent  purpose.  As  to  titles  of  honour, 

38  L.  J.  P.  C.  36  ;  Day  y.  Broum'  Earl    Cowley   v.    Countess    Cotcley 

rigg  (1878)    10  Ch.   Diy.  294,  48  [1901]  A.  C.  450,  70  L.  J.  P.  83. 

'L,Z,Cii.m\8treetT.  Union  Bank,  {q)  Jessd  M.  R.,  10  Ch.  Div. 

^.  (1885)  30  Ch«  D.  166,  65  L.  J.  304. 
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ribk  true  where  it  is  met  mth  under  conditions  manifesting 

liceuce).  acceptance,  on  the  part  of  the  person  suffering  it,  of 
the  risk  of  that  kind  of  harm.  The  maxim  by  which 
the  rule  is  commonly  brought  to  mind  is  "Volenti  non 
fit  iniuria."  **  Leave  and  licence  "  is  the  current  English 
phiase  for  the  defence  raised  in  this  class  of  cases.  On  the 
one  hand,  however,  volenti  non  fit  iniuria  is  not  universally 
true.  On  the  other  hand,  neither  the  Latin  nor  the 
English  formula  provides  in  terms  for  the  state  of  things 
in  which  there  is  not  specific  will  or  assent  to  suffer  some- 
thing which,  if  inflicted  against  the  party's  will,  would  be 
a  wrong,  but  only  conduct  showing  that,  for  one  reason  or 
another,  he  is  content  to  abide  the  chance  of  it  (/•). 


Express 
licence. 


The  case  of  express  consent  is  comparatively  rare  in  our 
books,  except  in  the  form  of  a  licence  to  enter  upon  land. 
It  is  indeed  in  this  last  connexion  that  we  most  often  hear 
of  "  leave  and  licence,''  and  the  authorities  mostly  turn  on 
questions  of  the  kind  and  extent  of  permission  to  be 
inferred  from  particular  language  or  acts  («). 


Limits  of 
consent. 


Force  to  the  person  is  rendered  lawful  by  consent  in 
such  matters  as  surgical  operations.  The  fact  is  ootiimon 
enough  ;  indeed  authorities  are  silent  or  nearly  so,  because 
it  is  common  and  obvious.  Taking  out  a  man's  tooth 
without  his  consent  would  be  an  aggravated  assault  and 
battery.  With  consent  it  is  lawfully  done  every  day.  In 
the  case  of  a  person  under  the  age  of  discretion,  the 
consent  of  that  person's  parent  or  guardian  is  generally 
necessary  and  sufficient  (^).     But   consent    alone    is   not 


(/•)  Unless  we  said  that  leave 
points  to  specific  consent  to  an  act, 
licence  to  g^eneral  assent  to  the  god- 
Bcquences  of  acts  consented  to: 
but  such  a  distinction  seems  too 


fanciful. 

(«)  See  Addison  on  Torts,  p.  312, 
8th  ed. 

(/)  Cp.  Stephen,  Digest  of  the 
Criminal  Law,  art.  20  i. 
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enough  to  justify  what  is  on  the  face  of  it  bodily  hann. 
There  must  be  s6me  kind  of  just  cause,  as  the  cure  or 
extirpation  of  disease  in  the  case  of  surgery.  "Wilful  hurt 
18  not  excused  by  consent  or  assent  if  it  has  no  reasonable 
object.  Thus  if  a  man  licenses  another  to  beat  him,  not 
only  does  this  not  prevent  the  assault  from  being  a  punish- 
able offence,  but  the  better  opinion  is  that  it  does  not 
deprive  the  party  beaten  of  his  right  of  action.  On  this 
principle  prize-fights  and  the  like  "are  unlawful  even 
when  entered  into  by  agreement  and  without  anger  or 
mutual  ill-will"  (ar).  "Whenever  two  persons  go  out 
to  strike  each  other,  and  do  so,  each  is  guilty  of  an 
assault "  (y).  The  reason  is  said  to  be  that  such  acts  are 
against  the  peace,  or  tend  to  breaches  of  the  peace.  But 
inasmuch  as  even  the  slightest  direct  application  of  force, 
if  not  justified,  W6U3  in  the  language  of  pleading  vi  et 
armis  and  contra  pacem^  something  more  than  usual  must 
be  meant  by  this  expression.  The  distinction  seems  to  be 
that  agreement  will  not  justify  the  wilful  causing  or 
endeavouring  to  cause  appreciable  bodily  harm  for  the 
mere  pleasure  of  the  parties  or  others.  Boxing  with 
properly  padded  gloves  is  lawful,  because  in  the  usual 
course  of  things  harmless.  Fighting  with  the  bare  fist  is 
not.  Football  is  a  lawful  pastime,  though  many  kicks  are 
given  and  taken  in  it ;  a  kicking  match  is  not.  "  As 
to  playing  at  foils,  I  cannot  say,  nor  was  it  ever  said  that 
I  know  of,  that  it  is  not  lawful  for  a  gentleman  to 
learn  the  use  of  the  small  sword ;    and  yet  that  cannot 

[x]    CommonweaUh     v.      Collberg  (1844)  1  C.   &  K.  at  p.  421,  cp. 

(1876)  119  Ma«8.  350,  and  20  Am.  BullerN.P,  16.   The  passage  there 

Il<»p.   328,   where  authorities    are  and  elsewhere  cited  from  Comber- 

col!<cted.      See  also  Beg.  v.  Cowy  bach,  apart  from  the  slender  autho- 

(1882)  8  Q.  B.  D.  634,  638,  646,  rity    of  that  reporter,   is   only  a 

549,  o67,  and  next  page.  dictum.     Buller*8  own  authority  is 

ty)  Coleridge  J.  in  £eg.  y.  Lewis  really  better. 

P. — ^T.  M 
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be  learned  without  practising  with  foils  "(s).  Fencing, 
singlestick,  or  playing  with  blunt  sabres  in  the  accustomed 
manner,  is  lawful,  because  the  players  mean  no  hurt  to 
one  another,  and  take  such  order  by  the  use  of  masks 
and  pads  that  no  hurt  worth  speaking  of  is  likely.  A 
duel  with  sharp  swords  after  the  manner  of  German 
students  is  not  lawful,  though  there  should  be  no  personal 
enmity  between  the  men,  and  though  the  conditions  be 
such  as  to  exclude  danger  to  life  or  limb.  Here  it  cannot 
be  said  that  "  bodily  harm  was  not  the  motive  on  either 
side"  (a).  It  seems  to  be  what  is  called  a  question  of 
mixed  law  and  fact  whether  a  particular  action  or  contest 
inyolves  such  intention  to  do  real  hurt  that  consent  or 
assent  will  not  justify  it  (i).  Neglect  of  usual  precautions 
in  any  pastime  known  to  involve  danger  would  be  evidence 
of  wrongful  intention,  but  not  conclusive  evidence. 

iteg.  T.  This  question  was  incidentally  considered  by  several  of 

*^^'  the  judges  in  Reg.  v.  Coney  (c),  where  the  majority  of  the 
Court  held  that  mere  voluntary  presence  at  an  unlawful 
fight  is  not  necessarily  punishable  as  taking  part  in  an 
assault,  but  there  was  no  difiference  of  opinion  as  to  a 
prize-fight  being  unlawful,  or  all  persons  actually  aiding 
and  abetting  therein  being  guilty  of  assault,  notwith- 
standing that   the  principals  fight  by   mutual  consent. 


(2)  Foster's  Crown  Law,  260.  lawfully  lioeosed  another  to  beat 

(a)  Foster,  /.  e,  him  by  way  of  spiritual  diacipline. 

(b)  Gp.  Pulton,  De  Pace  Reg^,  But   anyhow  he  could   not  hare 
17  b.     It  mig^ht  be  a  nice  point  sued,  being   civilly  dead   by  hia 
whether   the   old  English    back-  entering  into  religion, 
swording  (see  **  Tom  Brown  ")  was 

lawful  or  not.    And  quaere  of  the  (c)  (1882)  8  Q.  B.  D.  63i,  51  L. 

old  rules  of  Rugby  football,  which  J.  M.  G.  66.    For  fuller  collection 

allowed    deliberate     kicking     in  and  consideration  of   authorities, 

some  circumstances.     Quaere ^  also,  cp.  Mr.  Edward  Manson'a  note  in 

whether   one   monk   might    haye  L.  Q.  B.  yi.  110. 
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The  Court  had  not,  of  course,  to  decide  anything  as  to 
<5ivil  liability,  but  some  passages  in  the  judgments  are 
material.  Cave  J.  said  :  "  The  true  view  is,  I  think,  that 
a  blow  struck  in  anger,  or  which  is  likely  or  is  intended  to 
do  corporal  hurt,  is  an  assault,  but  that  a  blow  struck  in 
sport,  and  not  likely  nor  intended  to  cause  bodily  harm, 
is  not  an  assault,  and  that,  an  assault  being  a  breach  of 
the  peace  and  unlawful,  the  consent  of  the  person  struck 
is  immaterial.  If  this  view  is  correct  a  blow  struck  in  a 
prize-fight  is  clearly  an  assault ;  but  playing  with  single- 
sticks or  wrestling  do  not  involve  an  assault;  nor  does 
boxing  with  gloves  in  the  ordinary  way  "  {d).  Stephen  J. 
said  :  "  When  one  person  is  indicted  for  inflicting  personal 
injury  upon  another,  the  consent  of  the  person  who  sus- 
tains the  injury  is  no  defence  to  the  person  who  inflicts 
the  injury,  if  the  injury  is  of  such  a  natiu*e,  or  is  inflicted 
under  such  circumstances,  that  its  infliction  is  injurious  to 
the  public  as  well  as  to  the  person  injured.  ...  In  cases 
where  life  and  limb  are  exposed  to  no  serious  danger  in 
the  common  course  of  things,  I  think  that  consent  is  a 
defence  to  a  charge  of  assault,  even  when  considerable 
force  is  used,  as  for  instance  in  cases  of  wrestling,  single- 
stick, sparring  with  gloves,  football,  and  the  like ;  but  in 
all  cases  the  question  whether  consent  does  or  does  not 
take  from  the  application  of  force  to  another  its  illegal 
character,  is  a  question  of  degree  depending  upon  circum- 
stances "(e).  These  opinions  seem  equally  applicable  to 
the  rule  of  civil  responsibility  (/). 

{d)  R  Q.  B.  D.  at  p.  539.    Ajs  to  follows  the  authorities,  but  I  am 

the  limits  of  lawful  boxing,  see  not  sure  that  it  exactly  hits  the 

:Reff.  y.  Orton  (1878)  39  L.  T.  293.  distinction. 

{e)  8  Q.  B.  D.  at  p.  549.    Com- 
pare arts.  206,  208  of  the  learned  (/)  Notwithstanding  the  doubt 

judge's  **  Digest  of  the  Criminal  expressed  by  Hawkins  J.,  8  Q.  B. 

Law.*'    The  language  of  art.  208  D.  at  pp.  553,  554. 

m2 
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Licence 
gotten  by 
frsnd. 


A  lioenoe  obtained  by  fraud  is  of  no  effect.  This  is 
too  obvious  on  the  general  principles  of  the  law  to  need 
dwelling  upon  (g). 


Extended 
meaning 
of  volenti 
noHjit 
iniuria. 


Trials  of  strength  and  skill  in  such  pastimes  as  those 
above  mentioned  afford,  when  carried  on  within  lawful 
bounds,  the  best  illustration  of  the  principle  by  which 
the  maxim  volenti  nan  fit  iniuria  is  enlarged  beyond  ita 
literal  meaning.  A  man  cannot  complain  of  harm  (within 
the  limits  we  have  mentioned)  to  the  chances  of  which  he 
has  exposed  himself  with  knowledge  and  of  his  free  will. 
TLus  in  the  case  of  two  men  fencing  or  playing  at  single- 
stick,  volenti  non  fit  iniuria  would  be  assigned  by  most 
lawyers  as  the  governing  rule,  yet  the  words  must  be 
forced.  It  is  not  the  will  of  one  player  that  the  other 
should  hit  him;  his  object  is  to  be  hit  as  seldom  as 
possible.  But  he  is  content  that  the  other  shall  hit  him  as 
much  as  by  fair  play  he  can ;  and  in  that  sense  the  strik- 
ing is  not  against  his  will.  Therefore  the  "  assault "  of 
the  school  of  arms  is  no  assault  in  law.  Still  less  is  there 
an  actual  consent  if  the  fact  is  an  accident,  not  a  necessary 
incident,  of  what  is  being  done  ;  as  where  in  the  course  of 
a  cricket  match  a  player  or  spectator  is  struck  by  the  ball. 
I  suppose  it  has  never  occurred  to  any  one  that  legal 
wrong  is  done  by  such  an  accident  even  to  a  specttitor  who 
is  taking  no  part  in  the  game.  So  if  two  men  are  fencing, 
and  one  of  the  foils  breaks,  and  the  broken  end,  being 
thrown  off  with  some  force,  hits  a  bystander,  no  wrong  is 
done  to  him.    Such  too  is  the  case  put  in  the  Indian  Penal 


(^)  A  rather  curious  illustration 
may  be  found  in  Davies  v.  Marshall 
(1861)  10  C.  D.  N.  S.  697,  31  L.  J. 
C.  P.  61,  where  the  Ro-oallei 
equitable  plea  and  replication  seem 


to  have  amounted  to  a  common  law- 
plea  of  leave  and  licence  and  joinder 
of  iflsue,  or  perhaps  new  assignment, 
thereon. 
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Code  (//)  of  a  man  who  stands  near  anoilier  cutting  wood 
with  a  hatchet,  and  is  struck  by  the  head  flying  off.  It 
may  be  said  that  these  examples  are  trivial.  They  are  so, 
and  for  that  reason  appropriate.  They  show  that  the 
principle  is  constantly  at  work,  and  that  we  find  little 
about  it  in  our  books  just  because  it  is  unquestioned  in 
common  sense  as  well  as  in  law. 

Many  cases  of  this  kind  seem  to  fall  not  less  naturally  Relation 
under  the  exception  of  inevitable  accident.  But  there  is,  oases  to 
we  conceive,  this  distinction,  that  where  the  plaintiff  has  J^pj^^?^ 
voluntarily  put  himself  in  the  way  of  risk  the  defendant 
is  not  bound  to  disprove  negligence.  If  I  choose  to  stand 
near  a  man  using  an  axe,  he  may  be  a  good  woodman 
or  not ;  but  I  cannot  (it  is  submitted)  complain  of  an 
accident  because  a  more  skilled  woodman  might  have 
avoided  it.  A  man  dealing  with  explosives  is  bound, 
as  regards  his  neighbour's  property,  to  diligence  and 
more  than  diligence.  But  if  I  go  and  watch  a  firework- 
maker  for  my  own  amusement,  and  the  shop  is  blown 
up,  it  seems  I  shall  have  no  cause  of  action,  even  if  he 
was  handling  his  materials  imskilfuUy.  This,  or  even 
more,  is  implied  in  the  decision  in  Ilott  v.  Wilkes  (t), 
where  it  was  held  that  one  who  trespassed  in  a  wood, 
having  notice  that  spriug-gims  were  set  there,  and  was 
shot  by  a  spring-gun,  could  not  recover.  The  maxim 
"  volenti  non  fit  iniuria  "  was  expressly  held  applicable  : 
"he  voluntarily  exposes  himself  to  the  mischief  which 

{h)  lUust.  to    fl.   80.      On    the  argument  that  since  the  defendant 

point  of  actual  consent,  cf.  ss.  87  could  not  have  justified  shooting  a 

and  88.  trespasser  with  his  own  hand,  even 

(t)  (1820)  3  B.  &  Aid.  304,  22  after  wamicg,  he  could  not  justify 

R.  R.  400 ;  cp.  and  dist.  the  later  shooting  him  with  a  spring- g^^,  is 

cajie  of  Bird  v.  Holbrook  (1828)  4  weighed  and  found  wanting,  though 

Bing.  628,  29  R.  R.   657.      The  perhaps  it  ought  to  have  prevailed. 
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has  happened "  {k).  The  case  gave  rise  to  much  public 
excitement,  and  led  to  an  alteration  of  the  law  (Q,  but  it 
has  not  been  doubted  in  subsequent  authorities  that  on 
the  law  as  it  stood,  and  the  facts  as  they  came  before 
the  Court,  it  was  well  decided.  As  the  point  of  negli- 
gence was  expressly  raised  by  the  pleadings,  the  decision 
is  an  authority  that  if  a  man  goes  out  of  his  way  to  a 
dangerous  action  or  state  of  things,  he  must  take  the 
risk  as  he  finds  it.  And  this  appears  to  be  material  with 
regard  to  the  attempt  made  by  respectable  authorities,  and 
noticed  above,  to  bring  under  this  principle  the  head  of 
excuse  by  reason  of  inevitable  accident  (m). 

Know-  It  was  held  by  a  majority  of  the  Court  of  Appeal  that 

risk  op-      if  a  nian  imdertakes  to  work  in  a  railway  tunnel  where 

5^qI^      he  knows  that  trains  are  constantly  passing,  he  cannot 

wambg.     complain  of  the  railway  company  for  not  taking  measures 

to  warn  the  workmen  of  the  approach  of  trains,  and  this 

though  he  is  the  servant  not  of  the  company  but  of  the 

contractor  (n).      The    minority    held    that    the    railway 

company,  as  carrying   on  a    dangerous    business,  were 

bound  not  to  expose  persons  coming  by  invitation  upon 

their  property  to  any  undue  risk,  and  at  all  events  the 

burden  of  proof  was  on  them  to  show  that  the  risk  was  in 

fact  understood  and  accepted  by  the  plaintiff  (o).     "If  I 

(jt)  PerBayley  J.  3  B.  &  Aid.  at  R.  10  Ex.  at  p.  267  ;  Jtt/landi  v. 

p.  311,  and  Holroyd  J.  at  p.  314.  FMcher  (1866)  L.  R.  1  Ex.  at  p. 

(/)  Edin.    Rev.   xxxv.  123,  410  287. 

(reprinted     in     Sydney     Smith's  (w)   JToodlet/  v.  Met.  List.  7?.  Co. 

works).     Setting  spring-gons,  ex-  (1877)  2  Ex.  Div.  384,  46  L.  J. 

cept  by  night  in  a  dwelling-house  Ex.  521 ;   Hellish  and  Baggallay 

for   the    protection    thereof,  was  L.  JJ.  diss. 

made  a  criminal  offence  by  7  &  8  (o)  Cp.   Thoma»  y.  Qnartermaine 

Geo.  IV.  0.  18,  now  repealed  and  (1887)  18  Q.  B.  Div.  685,  56  L.  J. 

substantially  re-enacted  (24  &  25  Q.  B.  340,  and  Lord  HerAcheirs 

Vict.  0.  96,  s.  1,  and  c.  100,  r.  31).  judgment  in  Memhery  v.  O.  IF.  R. 

(m)  Holmet  v.  Mather  (1875)  L.  Co.  (1889)  14  App.  Ca.  179,  190. 
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invite  a  man  who  has  no  knowledge  of  the  locality  to 
walk  along  a  dangerous  olifE  which  is  my  property,  I  owe 
him  a  duty  different  to  that  which  I  owe  to  a  man  who 
has  all  his  life  birdnested  on  my  rocks  "  (p). 

But  where  a  man  goes  on  doing  work  under  a  risk 
which  is  known  to  him,  and  which  does  not  depend  on 
any  one  else's  acts,  or  on  the  condition  of  the  place  where 
the  work  is  done,  but  is  incident  to  the  work  itself,  he 
cannot  be  heard  to  say  that  his  exposure  of  himself  to 
such  risk  was  not  voluntary  (q). 

The  principle   expressed  by  volenti  non  fit  iniuria  is  Cases 
different  from  that  of  contributory  negligence  (r),  as  it  is  emplo^rs 
in  itself  independent  of   the  contract  of  service   or  any  and  tfieir 

^  ^    workmen  : 

other  contract  («).  It  does  not  follow  that  a  man  is  smith\. 
negligent  or  imprudent  because  he  chooses  to  encounter  ^«^*^- 
a  risk  which  he  knows  and  appreciates ;  but,  if  he  does 
voluntarily  run  the  risk,  he  cannot  complain  afterwards  {t). 
At  the  same  time,  knowledge  is  not  of  itself  conclusive. 
The  maxim  is  volenti — not  scimHi-^nmi  fit  iniuria ;  "  the 
question  whether  in  any  particular  case  a  plaintiff  was 
rolens  or  nolens  is  a  question  of  fact  and  not  of  law  "  (w). 
A  workman  is  not  bound,  for  example,  to  throw  up  his 
employment  rather  than  go  on  working  with  appliances 
which  he  knows  or  suspects  to  be  dangerous;  and  con- 


[p)  Fry  L.  J.  18  Q.  B.  Biv.  at  Quartermaine  (1887)  18  Q.  B.  Div. 

p.  701.  And  see  Tarmouthy,  Fratiee  685,  694,  697,  66  L.  J.  Q.  B.  340. 

(1887)  19  Q.  B.  B.  647,  67  L.  J.  j  ^^  q  ^  j^^  ^^      g^g 

Q.B.  7.  v;       ^                   1 

{q)  MemUry  v.   G.    W.   JR.   Co.  (0  Bowen  L.  J.  18  Q.B.  Div.  at 

note  (o).    Lord  Bramwell's  extra-  P-  696. 

judicial  remarks  cannot  be  sup-  {u)  Ibid,    at   p.    696 ;    Lindley 

ported :  see  per  Lord  Hersohell,  14  L.  J.  in  Yarmouth  t.  France  (1887) 

App.   Ca.  at  pp.   192,   193 ;   and  19  Q.  B.  D.  647,  669,  before  judges 

Smith  Y.  Baker,  p.  168,  below.  of  the  C.  A.  sitting  as  a  divisional 

(r)  Bowen  L.  J.  in  Thomae  y.  Ck>art. 
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tinuing  to  use  such  applianoes  if  the  employer  cannot  or 
will  not  give  him  better  is  not  conclusive  to  show  that  he 
voluntarily  takes  the  attendant  risk  (x).  Ajs  between  an 
employer  and  his  own  workmen,  it  is  hardly  possible  to 
separate  the  question  of  knowledge  and  acceptance  of 
a  particular  risk  from  the  question  whether  it  was  a 
term  in  the  contract  of  service  (though  it  is  seldom,  if 
ever,  an  express  term)  that  the  workman  should  accept 
that  risk.  Since  the  Employers'  Liability  Act  deprived 
the  master,  as  we  have  already  seen,  of  the  defence  of 
"  common  employment  "  in  a  considerable  number  of 
cases,  the  defence  of  volenti  non  fit  iniuria  has  several 
times  been  resorted  to,  with  the  effect  of  raising  compli- 
cated discussion  on  tolerably  simple  facts.  By  treating 
the  maxim  as  if  it  were  of  literal  authority  (which  no 
maxim  is),  and  then  construing  it  leurgely,  something  very 
like  the  old  doctrine  of  "common  employment"  might 
have  been  indirectly  restored.  For  some  time  there  was 
appreciable  danger  of  this  result.  But  the  tendency  was 
effectually  checked  by  the  decision  of  the  House  of  Lords 
in  Smith  v.  Baker  {y).  Except  where  there  is  an  obvious 
and  necessary  danger  in  the  work  itself,  it  must  be  a 
question  of  fact  in  every  case  whether  there  was  an 
agreement,  or  at  any  rate  consent,  to  take  the  risk  (s). 
*'  Where  a  person  undertakes  to  do  work  which  is  intrin- 
sically dangerous,  notwithstanding  that  reasonable  care 
has  been  taken  to  render  it  as  little  dangerous  as  possible, 
he  no  doubt  voluntarily  subjects  himself  to  the  risks 
inevitably  accompanying  it,  and  cannot,  if  he  suffers,  be 


{x)  YarmouthY.  France,  last  note;  (y)  [1891]  A.  C.  325. 

Thruasell  v.  Handytide  (1888)  20  Q.  (a)   Williams  v.  Birmingham  Bat- 

B.  D.  369,  57  L.  J.  Q.  B.  347;  teiy  and  Metal  Co,  [1899]  2  Q.  B. 

Smith  V.  Baker  [1891]  A.  C.  325,  338,  345,  68  L.  J.  Q.  B.  918,  per 

60  L.  J.  Q.  B.  683.  Bomer,  L.  J. 
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permitted  to  complain  that  a  wrong  has  been  done  him, 
even  though  the  cause  from  which  he  suffers  might  give  to 
others  a  right  of  action : "  as  in  the  case  of  works 
unavoidably  producing  noxious  fumes.  But  where  "  a  risk 
to  the  employed,  which  may  or  may  not  result  in  injury, 
has  been  created  or  enhanced  by  the  negligence  of  the 
employer,"  there  "  the  mere  continuance  in  service,  with 
knowledge  of  the  risk,"  does  not  "  preclude  the  employed, 
if  he  suffer  from  such  negligence,  from  recovering  in 
respect  of  his  employer's  breach  of  duty"  («).  And  it 
seems  that  (apart  from  contracts  to  take  a  class  of  risks) 
there  must  be  consent  to  the  particular  act  or  operation 
which  is  hazardous,  not  a  mere  general  assent  inferred 
from  knowledge  that  risk  of  a  certain  kind  is  possible  (i). 

Cases   of  volenti  non  fit   iniuria  ore   of    course    to   be  Distinc- 
distinguished  from  cases   of   pure    unexpected    accident,  nonegli- 
where  there  is  no  proof  of  any  negligence  at  all  on  the  ^^^^  ^* 
defendant's  part((?).     It  seems  that  Thomas  v.   Qiiarter- 
maine,  though  not  so  dealt  with,  was  really  a  case  of  this 
latter  kind  (d). 

In  the  construction  of  a  policy  of  insurance  against 
death  or  injury  by  accident,  an  exception  of  harm 
"happening  by  exposure  of  the  insured  to  obvious  risk 
of  injury  "  includes  accidents  due  to  a  risk  which  would 
have  been  obvious  to  a  person  using  common  care  and 
attention  (c). 

(a)  Lord  HerecheU  [1891]  A.  C.  an  appeal  from  a  County  Court, 

at  pp.  360,  362.  this  point,  not  having  been  raiseil 

{b)  Lord  Halsbuiy  [1891]  A.  C.  at  the  trial  below,  was  not  open  on 

at  pp.  336^338.  the  appeal.      It  was  nevertheless 

{e)   WaUh  V.  iriiiteley  (1888)  21  extra  -  judicially    discussed,   with 

Q.  B.  Biy.  371,  67  L.  J.  Q.  B.  686.  considerable  variety  of  opinion. 

(rf)  See  Lord  Morris's  remarks  {e)  Cornish  v.  Accident  Insurance 

in  Smith  v.  Baker  [1891]  A.  C.  at  Co.  (1889)  23  Q.  B.  Div.  453,  58 

p.  369.     Ll  Smith  v.  Baker  itself,  L.  J.  Q.  B.  591. 
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Distinc-  We  now  see  that  the  whole  law  of  negligence  assumes 

cases  the  principle  of  volenti  iwn  fit  iniuria  not  to  he  applicahle, 

nMfUKenoe  ^^  ^^^  Suggested  in  Holmes  v.  Mather  (/)  that,  when 
is  ground  a  competent  driver  is  run  away  with  by  his  horses^ 
and,  in  spite  of  all  he  can  do,  they  run  over  a  foot- 
passenger,  the  foot-passenger  is  disabled  from  suing, 
not  simply  because  the  driver  has  done  no  wrong,  but 
because  people  who  walk  along  a  road  must  take  the 
ordinary  risks  of  traffic.  But,  if  this  were  so,  why  stop 
at  misadventure  without  negligence  ?  It  is  common  know- 
ledge that  not  all  drivers  are  careful.  It  is  known, 
or  capable  of  being  known,  that  a  certain  percentage  are 
not  careful.  "No  one  (at  all  events,  some  years  ago, 
before  the  admirable  police  regulations  of  later  years) 
could  have  crossed  London  streets  without  knowing  that 
there  was  a  risk  of  being  run  over  "  (^).  The  actual  risk 
to  which  a  man  crossing  the  street  is  exposed  (apart  from 
any  carelessness  on  his  own  part)  is  that  of  pure  mis- 
adventure, and  also  that  of  careless  driving,  the  latter 
element  being  probably  the  greater.  If  he  really  took  the 
whole  risk,  a  driver  would  not  be  liable  to  him  for  running 
over  him  by  negligence :  which  is  absurd.  Are  we  to  say, 
then,  that  he  takes  on  himself  the  one  part  of  the  risk  and 
does  not  take  the  other  P  A  reason  thus  artificially  limited 
is  no  reason  at  all,  but  a  mere  fiction.  It  is  simpler  and 
better  to  say  plainly  that  the  driver's  duty  is  to  use  proper 
and  reasonable  care,  and  beyond  that  he  is  not  answerable. 
The  true  view,  we  submit,  is  that  the  doctrine  of  voluntary 
exposure  to  risk  has  no  application  as  between  parties  on 
an  equal  footing  of  right,  of  whom  one  does  not  go  out  of 
his  way  more  than  the  other.  A  man  is  not  bound  at  his 
peril  to  fly  from  a  risk  from  which  it  is  another's  duty  to 

(/)  L.  R.  10  Ex.  at  p.  267. 

(g)  Lord  HaUbury  [1891]  A.  C.  at  p.  337. 
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protect  him,  merely  because  the  risk  is  known  (A).  Much 
the  sanie  principle  has  in  late  years  been  applied,  and  its 
limits  discussed,  in  the  special  branch  of  the  law  which 
deals  with  contributory  negligence.  This  we  shall  have 
to  consider  in  its  place  (t). 


11. —  Works  of  Necessity, 

A  class  of  exceptions  as  to  which  there  is  not  much  Works  of 
authority,  but  which  certainly  exists  in  every  system  of 
law,  is  that  of  acts  done  of  necessity  to  avoid  a  greater 
harm,  and  on  that  ground  justified.  Pulling  down  houses 
to  stop  a  fire  (A:),  and  casting  goods  overboard,  or  otherwise 
sacrificing  property,  to  save  a  ship  or  the  lives  of  those  on 
board,  are  the  regular  examples.  The  maritime  law  of 
general  average  assumes,  as  its  very  foundation,  that  the 
destruction  of  property  under  such  conditions  of  danger 
is  justifiable  (/).  It  is  said  also  that  "  in  time  of  war  one 
shall  justify  entry  on  another's  land  to  make  a  bulwark  in 
defence  of  the  king  and  the  kingdom."  In  these  cases 
the  apparent  wrong  "sounds  for  the  public  good"  (m). 

(A)  Smith  V.  Baker  [1891]  A.  C.  (1827)  Moo.  &  M.  66  (damage  in- 

325,  60  L.  J.  Q.  B.  683  ;  Thrituell  evitably  done  to  plaintiff's  house  in 

V.  Handyaide  (1888)  20  Q.  B.  B.  throwing  down  chimneys  ruined  by 

359,  57  L.  J.  Q.  B.  347.  fire,  which  were  in  danger  of  falling 

(i)  See  Gee  v.  Metropolitan  -B.  Co,  into  the  highway :  a  verdict  for  the 

(1873)  Ex.  Ch.  L.  R.  8  Q.  B.  161,  defendants  was  acquiesced  in). 
42  L.  J.  Q.  B.  106;  Robaon  v.  .Y.  ^^  ^^,^^,,  ^^  ^o.  Rep.  63, 

E.  B,  Co,  (1875)  L.  R.  10  Q.  B.  at  .^  '^^^^   .^^,  ^^^h  citing  L  an 

p.  274,  44  L.  J.  Q.  B.  112;  and  illustration  that  no  action  lies. 
j»er  Bramwell,  L.  J.  (not  referring 

to  these  authorities,  and  taking  a  (m)  Kingsmill  J.  21  Hen.  VII.    . 

somewhat  different  view).  Lax  v.  27,  pi.  5 ;  cp.  Dyer,  uhi  supra.    In 

Corporation  of  Darlington  (1879)  5  8  Ed.  IV.  23,  pi.  41,  it  is  thought 

Ex.  D.  at  p.  35,  49  L.  J.  Ex.  105.  doubtful  whether  the  justification 

{k)  Dyer  36  h,    Gp.  the  opinion  should  be  by  common  law  or  by 

of  Best  C.  J.  in  Dewey  y.  White  speoial  custom.    See  p.  123,  above. 
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There  are  also  circamstances  in  which  a  man's  property  or 
person  may  have  to  be  dealt  with  promptly  for  his  own 
obvious  good,  but  his  consent,  or  the  consent  of  any  one 
having  lawful  authority  over  him,  cannot  be  obtained  in 
time.  Here  it  is  evidently  justifiable  to  do,  in  a  proper 
and  reasonable  manner,  what  needs  to  be  done.  It  has 
never  been  supposed  to  be  even  technically  a  trespass  if  I 
throw  water  on  my  neighbour's  goods  to  save  them  from 
fire,  or  seeing  his  house  on  fire,  enter  peaceably  on  his  land 
to  help  in  putting  it  out  («).  Nor  is  it  an  assault  for  the 
first  passer-by  to  pick  up  a  man  rendered  insensible  by  an 
accident,  or  for  a  competent  surgeon,  if  he  perceives  that 
an  operation  ought  forthwith  to  be  performed  to  save  the 
man's  life,  to  perform  it  without  waiting  for  him  to 
recover  consciousness  and  give  his  consent.  These  works 
of  charity  and  necessity  must  be  lawful  as  well  as  right. 
Our  books  have  only  slight  and  scattered  hints  on  the 
subject,  probably  because  no  question  has  ever  been 
made  {o). 

It  seems  that  on  the  same  principle  a  stranger  may 
justify  interfering  with  the  goods  of  a  lately  deceased 
person  so  far,  but  only  so  fai',  as  required  for  the  pro- 


(»)  Good  will  without  real  necos-  A  mcro  volunteer  may  not  foroe  hid 

Mtj  would  not  do ;  there  must  be  way  into  a  house  on  ilre  already 

danger  of  total  loss,  and,  it  is  said,  under  the  control  of  persons  who 

without   remedy    for    the    owner  are  lawfully  endeavouring  to  put 

aigainst  any  person,  per  Rede  C.  J.  down  the  fire,  and  are  not  mani- 

21  Hen.  VII.  28,  pi.  5  ;  but  if  this  festly  insufficient  for  that  purpose : 

bo    law,    it    must    be   limited    to  Carter  v.   Thomas  [1893]   1  Q.  B. 

remedies  agfainst  a  trespasser,  for  673  (judgment  of  Kennedy  J.), 

it  cannot  be  a  trespass  or  a  lawful  (o)  Cf .  the  Indian  Penal  Code, 

act  to  save  a  man's  goods  according  s.  92,  and  the  powers  given  to  the 

as  they  are  or  are  not   insured.  London  Fire  Brigade  by  28  &  29 

Cp.  Y.  B.  12  Hen.  VIII.  2,  where  Vict.   c.    90,   8.    12,   which  seems 

there  is  some  curious  discussion  on  rather  to  a<«8ume   a   pre-existing 

tlie  theory  of  trespass  generally.  right  at  common  law. 
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tection  of  the  estate  or  for  other  purposes  of  immediate 
necessity  (/?). 


12. — Private  Defence. 
Self-defence  (or  rather  private  defence  (^),  for  defence  Self- 

dcfcDCC. 
of  one's  self  is  not  the  only  case)  is  another  ground  of 

immunity  well  known  to  the  law.    To  repel  force  by  force 

is  the  common  instinct  of  every  creature  that  has  means 

of  defence.      And  when  the  original   force  is  unlawful, 

this  natural  right    or    power  of   man   is    allowed,   nay 

approved,  by  the  law.     Sudden  and  strong  resistance  to 

unrighteous  attack  is  not  merely  a  thing  to  be  tolerated ; 

in  many  cases  it  is  a  moral  duty.     Therefore  it  would  be 

a  grave  mistake  to  regard  self-defence  as  a  necessary  evil 

suffered  by  the  law  because  of  the  hardness  of  men's 

hearts.     The  right  is  a  just  and  perfect  one.     It  extends 

not  only  to  the  defence  of  a  man's  own  person,  but  to  the 

defence  of  his  property  or  possession.     And  what  may  be 

lawfully  done  for  oneself  in  this  regard  may  likewise  be 

done  for  a  wife  or  husband,  a  parent  or  child,  a  master  or 

servant  (r).     At  the  same  time  no  right  is  to  be  abused  or 

made  the  cloak  of  wrong,  and  this  right  is  one  easily 

abused.     The  law  sets  bounds  to  it  by  the  rule  that  the 

force   employed  must  not  be   out  of  proportion  to  the 

apparent  urgency  of  the  occasion.     We  say  apparent,  for 

a  man  cannot  be  held  to  form  a  precise  judgment  under 


{p)  See  Kirk  v.  Gregory  (1876)  1  master  could  justify  on  the  ground 

Ex.  B.  Qb^  59.  of  the  defence  of  hia  servant.     But 

(7)  This  is  the  term  adopted  in  the  practice  and  the  better  opioion 

the  Indian  Penal  Code.  have  always  been  otherwise.  Before 

(r)  Blackdtone  iii.  3 ;  and  see  the  the  Conquest    it  was    understood 

opinion  of  all  the  justices  of  K.  B.,  that  a  lord  might  fight  in  defence 

21  Hen.  YII.  39,  pi.  50.    There  of  his  men  as  well  as  they  in  his. 

has  been  some  doubt  whether  a  LI.  Alf.  c.  42,  {  5. 
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such  oonditions.  The  person  acting  on  the  defensive  is 
entitled  to  use  as  much  force  as  he  reasonably  believes  to 
be  necessary.  Thus  it  is  not  justifiable  to  use  a  deadly 
weapon  to  repel  a  push  or  a  blow  with  the  hand.  It  is 
even  said  that  a  man  attacked  with  a  deadly  weapon  must 
retreat  as  far  as  he  safely  can  before  he  is  justified  in 
defending  himself  by  like  means.  But  this  probably 
applies  (so  far  as  it  is  the  law)  only  to  criminal  liability  («). 
On  the  other  hand,  if  a  man  presents  a  pistol  at  my  head 
and  threatens  to  shoot  me,  peradventure  the  pistol  is  not 
loaded  or  is  not  in  working  order,  but  I  shall  do  no  wrong 
before  the  law  by  acting  on  the  supposition  that  it  is  really 
loaded  and  capable  of  shooting.  **  Honest  and  reasonable 
belief  of  immediate  danger"  is  enough  {t). 

Killing  of  Cases  have  arisen  on  the  killing  of  animals  in  defence 
defence  oT  ^^  ^'^^'^  property.  Here,  as  elsewhere,  the  test  is  whether 
property.  ^\^q  party's  act  was  such  as  he  might  reasonably,  in  the 
circumstances,  think  necessary  for  the  prevention  of  harm 
which  he  was  not  boimd  to  suffer.  Within  our  own  time 
the  subject  was  elaborately  discussed  in  New  Hampshire, 
and  all  or  nearly  all  the  authorities,  English  and 
American,  reviewed  (u).  Some  of  these,  such  as  Deane 
V.    Clayton  {x)^  turn   less  on  what  amount  of    force   is 

(«)    See     Stephen,     Digest     of  season,  minks  which  he  reasonably 

Criminal  Law,  art.  200.     Most  of  thought  were    in    pursuit  of   his 

the  authority  on  this  subject  is  in  geese.     Compare  Taylor  app.  New- 

the  early  treatises  on  Pleas  of  the  man  resp.  (1863)  4  B.  &  S.  89,  32 

Crown.  L.  J.  M.  C.  186. 

(0  N,  0.  i  N.  JS.  JJ.  -B.  Co,  V.  (jr)  (1817)  7  Taunt.  489, 18R.R. 

Jopes  (1891)  142  U.  S.  18.  553,  the  case  of  dog-spears,  where 

(m)  Aldrich  v.   WHght  (1873)  53  the    Court  was    equally  divided ; 

N.  H.  398, 16  Am.  Rep.  339.    The  Jordin  v.  Crump  (1841)  8  M.  &  W. 

decision  was  that  the  penalty  of  a  782,   90   R.   R.   929 ;    where    the 

statute  ordaining  a  close  time  for  Court  took  the  view  of  Gibbs  C.  J. 

minks  did  not  apply  to  a  man  who  in  the  last  case,  on  the  ground  that 

ehot  on  his  own  land,  in  the  close  setting  dog-spears  was  not  in  itself 
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reasonable  in  itself  than  on  the  question  whether  a 
man  is  bound,  as  against  the  owners  of  animab  which 
come  on  his  land  otherwise  than  as  of  right,  to  abstain 
from  making  the  land  dangerous  for  them  to  come  on. 
And  in  this  point  of  view  it  is  immaterial  whether  a 
man  keeps  up  a  certain  state  of  things  on  his  own 
land  for  the  purpose  of  defending  his  property  or  for  any 
other  purpose  which  is  not  actually  unlawful. 

As  to  injuries  received  by  an  innocent  third  person 
from  an  act  done  in  self-defence,  they  must  be  dealt  with 
on  the  same  principle  as  accidental  harm  proceeding  from 
any  other  act  lawful  in  itself.  It  has  to  be  considered, 
however,  that  a  man  repelling  imminent  danger  cannot  be 
expected  to  use  as  much  care  as  he  would  if  he  had  time  to 
act  deliberately. 

Self-defence  does  not  include  the  active  assertion  of  a  Assertion 
disputed  right  against  an  attempt  to  obstruct  its  exercise,  distin- 
I  am  not  justified  in  shooting,  or  offering  to  shoot,  one  ^J^^^. 
who  obstructs  my  right  of  way,  though  I  may  not  be  able  defence, 
to  pass  him  otherwise,   and  though  I   am  justified  in 
resisting,  within  due  bounds,  any  active  force  used  on  his 
part.     It  seems  the  better  opinion  "  that  the  use  of  force 
which   inflicts  or/may  inflict  grievous  bodily  harm  or 
death — of  what  in  short  may  be  called  exti:eme  force — is 
justifiable  only  for  the  purpose  of  strict  self-defence"  {y). 
I  may  be  justified  in  pushing  past  the   obstructor,  but 
this  is  not  an  act  of  self-defence  at  all ;  it  is  the  pure  and 
simple  exercise  of  my  right  itself  (a). 

illegal.       Notice,    howeyer,    was  2  K.  B.  714 ;  72  L.  J.  K.  B.  776. 
pleaded.    It  is  not  maUdons  injury  ^^  ^.^^^^  ^a^  ^^  ^^  Constitn- 

to  property  for  a  gamekeeper  to  ^^^^  g^  ^   j^qj,  appx.  note  iv., 

shoot  a  dog  in  the  honest  belief  ^^  ^    ^^^^   ^^^  ^  ^^^   ^^^ 

that  snch  action  is  necessary  for  discussion, 
the  protection  of  his  master's  pro- 
perty:   Mila  V.  Hatchings  [1903]  W  '^^^7,  op-ciL  443. 
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Many  interesting  questions,  in  part  not  yet  settled,  may 
be  raised  in  this  connexion,  but  their  interest  belongs  for 
most  practical  intents  to  pubKc  and  not  to  private  law. 
It  must  not  be  assumed,  of  course,  that  whatever  is  a 
suflScient  justification  or  excuse  in  a  criminal  prosecution 
will  equally  suffice  in  a  civil  action. 

Injury  to  Somc  of  the  dicta  in  the  well-known  case  of  Scott  v, 
sons  from  Shepherd  {a)  go  the  length  of  suggesting  that  a  man  acting 
Heli'^^  on  the  spur  of  the  moment  under  "compulsive  necessity" 
defence.  (the  expression  of  De  Grey  C.  J.)  is  excusable  as  not  being 
a  voluntary  agent,  and  is  therefore  not  bound  to  take  any 
care  at  all.  !Qut  this  appears  very  doubtful.  In  that 
case  it  is  hard  to  believe  that  Willis  or  Ryal,  if  he  had 
been  worth  suing  and  had  been  sued,  could  have  success- 
fully made  such  a  defence.  They  "  had  ...  a  right  to 
protect  themselves  by  removing  the  squib,  but  should 
have  taken  care  " — at  any  rate  such  care  as  was  practi- 
cable under  the  circumstances — "  to  do  it  in  such  a 
manner  as  not  to  endamage  others  "  (b).  The  Roman 
lawyers  held  that  a  man  who  throws  a  stone  in  self- 
defence  is  not  excused  if  the  stone  by  misadventure 
strikes  a  person  other  than  the  assailant  (c).  Perhaps 
this  is  a  harsh  opinion,  but  it  seems  better,  if  the  choice 
must  be  made,  than  holding  that  one  may  with  impunity 
throw  a  lighted  squib  across  a  market-house  full  of  people 
in  order  to  save  a  stall  of  gingerbread.  At  all  events  a 
man  cannot  justify  doing  for  the  protection  of  his  own 
property  a  deliberate  act  whose  evident  tendency  is  to 
cause,  and  which  does  cause,  damage  to  the  property  of 
an  innocent  neighbour.     Thus  if  flood  water  has  come  ou 


(a)  2  W.  Bl.  892.  ing  judgment,  2  W.  Bl.  at  p.  895. 

(<?)  D   9.  2,  ad.  1.  Aqml.  45,  §  4 ; 
{b)  Blackstone  J.  in  his  dissent-       supra,  p.  139. 
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my  land  by  no  fault  of  my  own,  this  does  not  entitle  me 
to  let  it  off  by  means  which  in  the  natural  order  of  things 
eause  it  to  flood  an  adjoining  owner's  land  (rf). 


13. — Plaintiff  a  wrong-doer. 

Language  is  to  be  met  with  in  some  books  to  the  effect  Harm  suf- 
that  a  man  cannot  sue  for  any  injury  suffered  by  him  at  a  wrong- 
a  time  when  he  is  himself  a  wrong-doer.     But  there  is  no  ^^^tfal 
such  general  rule  of  law.     If  there  were,  one  consequence  whether 
would  be  that  an  occupier  of  land  (or  even  a  fellow  tres-  social 
passer)  might  beat  or  wound  a  trespasser  without  being  ^  ^' 

liable  to  an  action,  whereas  the  right  of  using  force  to 
repel  trespass  to  land  is  strictly  limited ;  or  if  a  man  is 
riding  or  driving  at  an  incautiously  fast  pace,  anybody 
might  throw  stones  at  him  with  impunity.  In  Bird  v. 
Holbrook  [e)  a  trespasser  who  was  wounded  by  a  spring- 
gun  set  without  notice  was  held  entitled  to  maintain  his 
action.  And  generally,  "  a  trespasser  is  liable  to  an 
action  for  the  injury  which  he  does :  but  he  does  not 
forfeit  his  right  of  action  for  an  injury  sustained"  (/). 
It  does  not  appear  on  the  whole  that  a  plaintiff  is  disabled 
from  recovering  by  reason  of  being  himself  a  wrong-doer, 
unless  some  imlawful  act  or  conduct  on  his  own  part  is 
(connected  with  the  harm  suffered  by  him  as  part  of  the 
same  transaction :  and  even  then  it  is  difficult  to  find  a 


(<Q   Whalley  y.  Lane,  and  York-  657.    Cp.  p.  165,  above.   The  cause 

Mre  JR.  Co.  (1884)  13  Q.  B.  Div.  of  action  arose,  and  the  trial  took 

131,  53  L.  J.  Q.  B.  285,  distin-  place,  before  the  passing  of  the  Act 

guishing  the  case  of  acts  lawful  in  which  made  the  setting  of  spring- 

themselves  which  are  done  by  way  guns  unlawful, 
of  precaution  against  an  impending  (/)  Barnes  v.  TFard  (1850)  9  C.  B. 

common  danger.  392,  19  L.  J.  C.  P.  195,  82  R.  B. 

(e)  (1828)  4  Bing.  628,  29  B.  B.  375. 

P.— T.  N 
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case  where  it  is  neoessaiy  to  assume  any  special  rule  of 
this  kind.  It  would  be  no  answer  to  an  action  for  killing 
a  dog  to  show  that  the  owner  was  liable  to  a  penalty  for 
not  having  taken  out  a  dog  licence  in  due  time.  If, 
again,  A.  receives  a  letter  containing  defamatory  state- 
ments concerning  B.,  and  reads  the  letter  aloud  in  the 
presence  of  several  persons,  he  may  be  doing  wrong  to 
B.  But  this  will  not  justify  or  excuse  B.  if  he  seizes 
and  tears  up  the  letter.  A.  is  unlawfully  possessed  of 
explosives  which  he  is  carrying  in  his  pocket.  B.,  walking 
or  running  in  a  hurried  and  careless  manner,  jostles  A. 
and  so  causes  an  explosion.  Certainly  A.  cannot  recover 
against  B.  for  any  hurt  he  takes  by  this,  or  can  at  most 
recover  nominal  damages,  as  if  he  had  received  a 
harmless  push.  But  would  it  make  any  difference  if  A.'s 
possession  were  lawful  P  Suppose  there  were  no  statutory 
regulation  at  all :  still  a  man  going  about  with  sensitive 
explosives  in  his  pocket  would  be  exposing  himself  to  an 
unusual  risk  obvious  to  him  and  not  obvious  to  other 
people,  and  on  the  principles  already  discussed  would  have 
no  cause  of  action.  And  on  the  other  hand  it  seems  a 
strong  thing  to  say  that  if  another  person  does  know  of 
the  special  danger,  he  does  not  become  bound  to  take 
answerable  care,  even  as  regards  one  who  has  brought 
himself  into  a  position  of  danger  by  a  wrongful  act.  Cases 
of  this  kind  have  sometimes  been  thought  to  belong  to  the 
head  of  contributory  negligence.  But  this,  it  is  sub- 
mitted, is  an  unwarrantable  extension  of  the  term,  founded 
on  a  misapprehension  of  the  true  meaning  and  reasons  of 
the  doctrine  ;  as  if  contributory  negligence  were  a  sort  of 
positive  wrong  for  which  a  man  is  to  be  punished.  Thb, 
however,  we  shall  have  to  consider  hereafter.  On  the 
whole  it  may  be  doubted  whether  a  mere  civil  wrong- 
doing, such  as  trespass  to  land,  ever  has  in  itself  the  effect 
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now  under  oonsideration.  Almost  every  case  that  can  be 
put  seeniB  to  faU  just  as  well,  if  not  better,  under  the 
principle  that  a  plaintiff  who  has  voluntarilj  exposed 
himself  to  a  known  risk  cannot  recover,  or  the  still  broader 
role  that  a  defendant  is  liable  only  for  those  consequences 
of  his  acts  which  are,  in  the  sense  explained  in  a  former 
chapter  (^),  natural  and  probable. 

In  America  there   has   been  a   great  question,  upon  Conflict  of 

which   there   have    been    many  contradictory  decisions.  United 

whether  the  violation  of  statutes  against  Sunday  travelling  e[|[^*of^ 

is  in  itself  a  bar  to  actions  for  injuries  received  in  the  S^day 

.  .  ,  travelling, 

course  of  such  travelling  through  defective  condition  of 

roads,  negligence  of  railway  companies,  and  the  like.  In 
Massachusetts  (where  the  law  has  since  been  altered  by 
statute),  it  was  held  that  a  plaintiff  in  such  circumstances 
could  not  recover,  although  the  accident  might  just  as 
well  have  happened  on  a  journey  lawful  for  all  purposes. 
These  decisions  must  be  supported,  if  at  all,  by  a  strict 
view  of  the  policy  of  the  local  statutes  for  securing  the 
observance  of  Sunday.  They  are  not  generally  considered 
good  law,  and  have  been  expressly  dissented  from  in 
some  other  States  (A). 

The  principle  now  defined  by  the  Supreme  Court  of 
Massachusetts  as  generally  applicable  is  that  illegal  con- 
duct of  the  plaintiff  which  contributed  directly  and  proxi- 
mately to  the  injury  suffered  by  him  is  equivalent,  as 
matter  of  law,  to  contributory  negligence  (i). 

{g)  Pp.  34—60,  above.  v.  Lanp,  128  Mass.  698 ;  Buch^  v. 

(k)  Sutton  V.  Ibum  of  Wauwatosa  Cheshire  R.  B.  Co,,  125  U.  S.  655  ; 

(Wisconsin,  1871)  Bigelow  L.   0.  ^e«>,  163-4. 

711,  and  notes  thereto,  pp.  721-2;  (*')  Neweomb  v.  Boston  Protective 

t.e.  in  Jer.  Smith's  Cases  on  Torts,  Depart.  (1888)  146  Mass.  696,  Jer. 

ii.  116,  see  note,  ib.    And  see  White  Smith,  op.  eU.  ii.  123. 

n2 
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Cause  of  It  is  a  rule  not  oonfined  to  actions  on  contracts  that 
connected  "  ^^^  plaintiff  cannot  recover  where  in  order  to  maintain 
JJ^j^^"  his  supposed  claim  he  must  set  up  an  illegal  agreement 
agree-        to  which  he  himself    has  been  a  party "  (A) :    but  its 

application  to  actions  of  tort  is  not  frequent  or  normal. 

The  case  from  which  the  foregoing  statement  is  cited  is 

the  only  clear  example  known  to  the  writer,  and  its  facts 

were  very  peculiar. 

{k)  Manle  J.,  rtvaz  v.  NichoUa  (1846)  2  C.  B.  501,  513;  69  R.  R. 
514,  521. 
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CHAPTER  V. 

OP  REMEDIES  FOR  TORTS. 

At  common  law  there  were  only  two  kinds  of  redress  Diversity 
for  an  actionable  wrong.  One  was  in  those  cases —  dies, 
exceptional  cases  according  to  modern  law  and  practice — 
where  it  was  and  is  lawful  for  the  aggrieved  party,  as 
the  common  phrase  goes,  to  take  the  law  into  his  own 
hands.  The  other  way  was  an  action  for  damages  {a). 
Not  that  a  suitor  might  not  obtain,  in  a  proper  case, 
other  and  more  effectual  redress  than  money  compensation ; 
but  he  could  not  have  it  from  a  court  of  common  law. 
Specific  orders  and  prohibitions  in  the  form  of  in- 
junctions or  otherwise  were  (with  few  exceptions,  if 
any)  (b)  in  the  hand  of  the  Chancellor  alone,  and  the 
principles  according  to  which  they  were  granted  or  with- 
held were  counted  among  the  mysteries  of  Equity.  But 
no  such  distinctions  exist  under  the  system  of  the  Judica- 
ture Acts,  and  every  branch  of  the  Court  has  power  to 

(a)  Pofseflsion  coald  be  recovered  mands  {e.ff.  mandamus)  were  applic- 

from  an  early  time,  tbough  not  at  able  to  the  redress  of  purely  private 

first  in  an  action  of  ejectment.  But  wrongs,    though   they  might   be 

this  was  an  action  of  trespass  in  available    for    a    private    person 

form  only.    In  substance  it  took  wronged   by  a  breach  of   public 

the  place  of  the  old  real  actions,  duty.     Under  the  Common  Law 

and  it  is  sometimes  called  a  real  Procedure  Acts,  from  185i  to  1875, 

action.    Detinue  was  not  only  not  the  superior  courts  of  common  law 

a  substantial  exception,  but  hardly  had    limited  powers  of    granting 

even  a  formal  one,  for  the  action  injunctions      and      administering 

was  not  really  in  tort.  equitable  relief.   These  were  found 

{b)  I  do  not  think  any  of  the  of  little  importance  in  practice,  and 

powers  of  the  superior  courts  of  there  is  now  no  reason  for  dwelling 

common  law  to  issue  specific  com-  on  them. 
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administer  every  remedy.  Therefore  we  have  at  this 
day,  in  considering  one  and  the  same  jurisdiotion,  to  bear 
in  mind  the  manifold  forms  of  legal  redress  which  for  our 
predecessors  were  separate  and  unconnected  incidents  in 
the  procedure  of  different  courts. 

Self-help.  llemedies  available  to  a  party  by  his  own  act  alone 
may  be  included,  after  the  example  of  the  long-established 
German  usage,  in  the  expressive  name  of  self-help.  The 
right  of  private  defence  appears  at  first  sight  to  be  an 
obvious  example  of  this.  But  it  is  not  bo,  for  there  is 
no  question  of  remedy  in  such  a  case.  We  are  allowed  to 
repel  force  by  force  "  not  for  the  redress  of  injuries,  but 
for  their  prevention  "  {c) ;  not  in  order  to  undo  a  wrong 
done  or  to  get  compensation  for  it,  but  to  cut  wrong  short 
before  it  is  done ;  and  the  right  goes  only  to  the  extent 
necessary  for  this  purpose.  Hence  there  is  no  more  to  be 
said  of  self-defence,  in  the  strict  sense,  in  this  connexion. 
It  is  only  when  the  party's  lawful  act  restores  to  him 
something  which  he  ought  to  have,  or  puts  an  end  to  a 
state  of  things  whereby  he  is  wronged,  or  at  least  puts 
pressure  on  the  wrong-doer  to  do  him  right,  that  self-help 
is  a  true  remedy.  And  then  it  is  not  necessarily  a  com- 
plete or  exclusive  remedy.  The  acts  of  this  nature  which 
we  meet  with  in  the  law  of  torts  are  expulsion  of  a  tres- 
passer, retaking  of  goods  by  the  rightful  possessor,  distress 
damage  feasant,  and  abatement  of  nuisances.  Peaceable 
re-entry  upon  land  where  there  has  been  a  wrongful 
change  of  possession  is  possible,  but  hardly  occurs  in 
modem  experience.  Analogous  to  the  right  of  retaking 
of  goods  is  the  right  of  appropriating  or  retaining  debts 
under  certain  conditions ;  and  various  forms  of  lien  are 
more  or    less    analogous  to  distress.      These,  however, 

[e)  ThiB  18  well  noted  in  Ck>ole7  on  Torts  (Ist  ed.)  60. 
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belong  to  the  domain  of  contract,  and  we  are  not  now 
concerned  with  them.  Such  are  the  species  of  remedial 
self-help  recognized  in  the  law  of  England.  In  every 
case  alike  the  right  of  the  party  is  subject  to  the  rule 
that  no  greater  force  must  be  used,  or  damage  done  to 
property,  than  is  necessary  for  the  purpose  in  hand.  In 
some  cases  the  mode  of  exercising  the  right  has  been 
specially  modified  or  regulated.  Details  will  best  be  con- 
sidered hereafter  in  relation  to  the  special  kinds  of  wrong 
to  which  these  kinds  of  redress  are  applicable  (d). 

We  pjws,  then,  from  extra-judicial  to  judicial  redress,  Judicial 
from  remedies  by  the  act  of  the  party  to  remedies  by  the  damages, 
act  of  the  law.  The  most  fi*equent  and  familiar  of  these 
is  the  awarding  of  damages  (e).  Whenever  an  actionable 
wrong  has  been  done,  the  party  wronged  is  entitled  to 
recover  damages;  though  as  we  shall  immediately  see, 
this  right  is  not  necessarily  a  valuable  one.  His  title  to 
recover  is  a  conclusion  of  law  from  the  facts  determined 
in  the  cause.  How  much  he  shall  recover  is  a  matter  of 
judicial  discretion,  a  discretion  exercised,  if  a  jury  tries 
the  cause,  by  the  jury  under  the  guidance  of  a  judge. 
As  we  have  had  occasion  to  point  out  in  a  former 
chapter  (/),  the  rule  as  to  "measure  of  damages"  is  laid 
down  by  the  Court  and  applied  by  the  jury,  whose  appli- 
cation of  it  is,  to  a  certain  extent,  subject  to  review.  The 
grounds  on  which  the  verdict  of  a  jury  may  be  set  aside 
aie  all  reducible  to  this  principle :  the  Court,  namely, 
must  be  satisfied  not  only  that  its  own  finding  would  have 
been  different  (for  there  is  a  wide  field  within  whicli 
opinions  and  estimates  may  fairly  differ)  ((/),  but  that  the 

(rf)  Cp.  Blackeione,  Bk.  iii.  o.  1.  work  as  "Mayne  on  Damages." 

(e)  It  is  hardly  needful  to  refer  (/)  P.  31,  above, 

the  reader  for  f uUer  illustration  of  (})  The  principle  is  familiar.   See 

the  subject  to  so  well  known  a  it  stated,  e.(f,  6  Q.  B.  Div.  85. 
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jury  did  not  exercise  a  due  judicial  discretion  at  all  (/i). 
Among  these  grounds  are  the  awarding  of  manifestly 
excessive  or  manifestly  inadequate  damages,  such  as  to 
imply  that  the  jury  disregarded,  either  by  excess  or  by 
defect,  the  law  laid  down  to  them  as  to  the  elements  of 
damage  to  be  considered  (i),  or,  it  may  be,  that  the  verdict 
represents  a  compromise  between  jurymen  who  were  really 
not  agreed  on  the  main  facts  in  issue  (k).  The  jurisdiction 
is  to  order  a  new  trial,  not  to  give  judgment  for  an 
amended  amount  of  damages,  which  can  be  done  only  by 
consent  (/). 

Nominal  Damages  may  be  nominal,  ordinary,  or  exemplary, 
amages.  jf^jj^jn^l  damages  are  a  sum  of  so  little  value  as  com- 
pared with  the  cost  and  trouble  of  suing  that  it  may  be 
said  to  have  **no  existence  in  point  of  quantity "  (/«), 
such  as  a  shilling  or  a  penny,  which  sum  is  awarded 
with  the  purpose  of  not  giving  any  real  compensation. 
Such  a  verdict  means  one  of  two  things.  According  to 
the  nature  of  the  case  it  may  be  honourable  or  contu- 
melious to  the  plaintiff.  Either  the  purpose  of  the 
action  is  merely  to  establish  a  right,  no  substantial  harm 
or  loss  having  been  suffered,  or  else  the  jury,  while 
unable  to  deny  that  some  legal  wrong  has  been  done 
to  the  plaintiff,  have  formed  a  very  low  opinion  of  the 
general  merits  of  his  case.     This  again  may  be  on  the 

(A)  See  Metropolitan   M.    Co.   v.  shown,  a  verdict  for  7,000/.  wa» 

Wright  (1S86)  11  App.  Ca.  152,  55  Het  aaide  on  the  ground    of    the 

L.  J.  Q.  B.  401 ;  Prtud  v.  Graham  damages  being  innufficient ;   John- 

(1889)  24  Q.  B.  Div.  63,  59  L.  J.  aion  v.  G.  IV.  R.  Co.  [1904]  2  K.  B. 

Q.  B.  213  ;  Cox  v.  English,  Scottish  250,  73  L.  J.  K.  B.  568,  C.  A. 

and  Australian  Hank  [1905]  A.  C.  (k)  Faheyy.  Stanford  {lS7i)Ij.  R. 

168,  74  L,  J.  P.  C.  62.  10  Q.  B.  54,  44  L.  J.  Q.  B.  7. 

(•)  Phillips  V.  X.  #  S,  JF.  R.  Co.  (I)   Watt  v.    Watt  [1905]  A.  C. 

(1879)  5  Q.  B.  Div.  78,  49  L.  J.  115,  74  L.  J.  K.  B.  438. 

Q.   B.   233,   where,  on  the  facts  {m)  Maule  J.  2  C.  B.  499. 
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ground  that  the  hann  he  suffered  was  not  worth  suing 
for,  or  that  his  own  conduct  had  been  such  that  what- 
ever he  did  suffer  at  the  defendant's  hands  was  morally 
deserved.  The  former  state  of  things,  where  the  verdict 
really  operates  as  a  simple  declaration  of  rights  between 
the  parties,  is  most  commonly  exemplified  in  actions  of 
trespass  brought  to  settle  disputed  claims  to  rights  of 
way,  rights  of  common,  and  other  easements  and  profits. 
It  is  not  uncommon  to  give  forty  shillings  damages  in 
these  cases  if  the  plaintiff  establishes  his  right,  and  if  it 
is  not  intended  to  express  any  disapproval  of  his  con- 
duct (n).  The  other  kind  of  award  of  nominal  damages, 
where  the  plaintiff's  demerits  earn  him  an  illusory  sum 
such  as  one  farthing,  is  illustrated  chiefly  by  cases  of 
defamation,  where  the  words  spoken  or  written  by  the 
defendant  cannot  be  fully  justified,  and  yet  the  plaintiff 
has  done  so  much  to  provoke  them,  or  is  a  person  of 
such  generally  worthless  character,  as  not  to  desen'^e,  in 
the  opinion  of  the  jury,  any  substantial  compensation  (o). 
This  has  happened  in  actions  against  the  publishers  of 
newspapers  which  were  famous  at  the  time,  but  have  not 
found  a  place  in  the  regular  reports.  Nominal  damages 
may  also  be  given  where  there  has  been  some  excess  in 
generally  justifiable  acts  of  self-defence  or  self-help  (/?). 


(ii)  Under  the  Tarious   statutes  (o)  Kdli/ v.  Sherlock  {1866)11.  "R. 

as  to  costs  which  were  in  force  1  Q.  B.  686,  35  L.  J.  Q.  B.  209, 

before  the  Judicature  Acts,   40«.  is  a  case  of  this  kind  where,  not- 

w&s,  subject  to  a  few  exceptions,  withstanding  that  the  libels  sued 

the  least  amount  of  damages  which  for  were  very  gross,  the  jury  gave 

carried    coats    without    a    special  a  farthing  damages,  and  the  Court, 

certificate  from  the  judge.     Fre-  though  not  satisfied  with  the  ver- 

(lucntly  juries  asked  before  giving  diet,  refused  to  disturb  it. 
their  verdiot  what  was  the  least 

sum  that  would  carry  costs ;   the  {p)  Harrison  v.  J)uke  of  Jutland 

general  practice  of  the  judges  was  [1893]  1  Q.  B.  142,  62  L.  J.  Q.  B. 

to  refuse  this  information.  117,  C.  A. 
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Nominal 
damag^es 
po&Hible 
only  when 
HD  ubso- 
lule  right 
is  in- 
fringed. 


The  enlarged  power  of  the  Court  over  oosts  sinoe  the 
Judicature  Aots  has  made  the  question  of  nominal 
damages,  which  under  the  old  procedure,  were  described 
as  '^a  mere  peg  on  which  to  hang  costs"  {q)y  much  less 
important  than  it  formerly  was.  But  the  possibility  of 
recovering  nominal  damages  is  still  a  test,  to  a  certain 
extent,  of  the  nature  of  the  right  claimed.  Infringements 
of  absolute  rights  like  those  of  personal  security  and 
property  give  a  cause  of  action  without  regard  to  the 
amount  of  harm  done,  or  to  there  being  harm  estimable 
at  any  substantial  sum  at  all.  As  Holt  C.  J.  said  in  a 
celebrated  passage  of  his  judgment  in  Ashhy  v.  White  (r), 
"  a  damage  is  not  merely  pecuniary^  hut  an  ti\jury  imports 
a  damage^  when  a  man  is  thereby  hindered  of  his  right. 
As  in  an  action  for  slanderous  words,  though  a  man  does 
not  lose  a  penny  by  reason  of  the  speaking  them,  yet  he 
shall  have  an  action.  So  if  a  man  gives  another  a  cuff  on 
the  ear,  though  it  cost  him  nothing,  no  not  so  much  as 
a  little  diachylon^  yet  he  shall  have  his  action,  for  it  is  a 
personal  injury.  So  a  man  shall  have  an  action  against 
another  for  riding  over  his  ground,  though  it  do  him  no 
damage ;  for  it  is  an  invasion  of  his  property,  and  the 
other  has  no  right  to  come  there." 


Cases 
where 


On  the  other  hand,  there  are  cases  even  in  the  law  of 
damage  is  property  where,  as  it  is  said,  damage  is  the  gist  of  the 

the  gist  of  action,  and  there  is  not  an  absolute  duty  to  forbear  from 
the  action.  '  "^ 


[q)  By  Maale  J.  (1846)  in  Beau- 
tnont  V.  Greatheady  2  C.  B.  499. 
Under  the  present  prooednre  costs . 
are  in  the  discretion  of  the  Court ; 
the  costs  of  a  cause  tried  by  jury 
follow  the  event  (without  regard  to 
amount  of  damages)  unless  the 
judge  or  the  Court  otherwise 
orders :     Order    LXV.  r.    1,   &c. 


The  effect  of  the  Judicature  Acts 
and  Rules  of  Court  in  abrogating 
the  older  statutes  was  settled  in 
1878  by  Gamett  ▼.  Bradley,  3  App. 
Ca.  944,  48  L.  J.  Ex.  186.  A 
sketch  of  the  history  of  the  subject 
is  g^venin  Lord  Blackburn's  judg- 
ment, 3  App.  Ca.  pp.  962  sqq. 
(r)  2  Lord  Baym.  at  p.  955. 
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doing  a  certain  thing,  but  only  not  to  do  it  so  as  to  cause 
actual  damage.  The  right  to  the  support  of  land  as 
between  adjacent  owners,  or  as  between  the  owner  of  the 
surface  and  the  owner  of  the  mine  beneath,  is  an  example. 
Here  there  is  not  an  easement,  that  is,  a  positive  right  to 
restrain  the  neighbour's  use  of  his  land,  but  a  right  to 
the  undisturbed  enjoyment  of  one's  own.  My  neighbour 
may  excavate  in  his  own  land  as  much  as  he  pleases, 
unless  and  until  there  is  actual  damage  to  mine :  then, 
and  not  till  then,  a  cause  of  action  arises  for  me(8). 
Negligence,  again,  is  a  cause  of  action  only  for  a  person 
who  suffers  actual  harm  by  reason  of  it.  A  man  who 
rides  furiously  in  the  street  of  a  town  may  thereby 
render  himself  liable  to  penalties  under  a  local  statute  or 
by-law ;  but  he  does  no  wrong  to  any  man  in  particular, 
and  is  not  liable  to  a  civil  action,  so  long  as  his  reckless 
behaviour  is  not  the  cause  of  specific  injury  to  person  or 
property.  The  same  rule  holds  of  nuisances.  So  in 
an  action  of  deceit,  the  cause  of  action  is  the  plaintiff's 
having  suffered  damage  by  acting  on  the  false  statement 
made  to  him  by  the  defendant  {t).  In  all  these  cases 
there  can  be  no  question  of  nominal  damages,  the  proof 
of  real  damage  being  the  foundation  of  the  plaintiflp's 
light.     It  may  happen,  of  course,  that  though  there  is 

(s)  Backhouse  v.  ^oMOftti  (1861)  9  the  owner  at  the  date  of  the  damage, 
H.  L.  G.  503,  34  L.  J.  Q.  B.  181 ;  which  was  caused  bjthe  acts  not  of 
Darlry  Main  Colliery  Co.  v.  Mitchell  himself  bat  of  a  predecessor  in 
(1886)  11  App.  Ca.  127,  65  L.  J.  title). 
Q.  B.  529.  Accordingly  deprecia- 
tion due  to  risk  of  fntare  sabsidenoe  {t)  Font  if  ex  t.  Bignold  (1841)  3 
\%  not  properly  included  in  an  in-  Man.  &  G.  63,  60  R.  R.  454,  is 
quiry  as  to  damages :  Tunnicliffe  sometimes  quoted  as  if  it  wore  an 
find  Hampton  v.  West  Leigh  Colliery  authority  that  no  actual  damage 
Co.  [1905]  2  Gh.  390,  74  L.  J.  Ch.  is  necessary  to  sustain  an  action  of 
649.  Diet.  Mall  Y.  Duke  of  Norfolk  deceit.  But  careful  examination 
[1900]  2  Ch.  493,  69  L.  J.  Gh.  571  wiU  show  that  it  is  far  from 
(no  cause  of  action  at  all  against  deciding  this. 
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real  damage  there  is  not  mucli  of  it,  and  that  the  verdict 
is  accordingly  for  a  small  amount.  But  the  smallness 
of  the  amount  will  not  make  such  damages  nominal  if 
they  are  arrived  at  by  a  real  estimate  of  the  harm  suf- 
fered. In  a  railway  accident  due  to  the  negligence  of  the 
railway  company's  servants  one  man  may  he  crippled 
for  life,  while  another  is  disabled  for  a  few  days,  and 
a  third  only  has  his  clothes  damaged  to  the  value  of  five 
shillings.  Every  one  of  them  is  entitled,  neither  more 
nor  less  than  the  others,  to  have  amends  according  to 
his  loss. 

Peculia-  In   the  law  of  slander  we  have  a  curiously  fine  line 

of  defama-  between  absolute  and  conditional  title  to  a  legal  remedy  ; 
**°°'  some  kinds  of  spoken  defamation  being  actionable  with- 

out any  allegation  or  proof  of  special  damage  (in  which 
case  the  plaintiff  is  entitled  to  nominal  damages  at  least), 
and  others  not ;  while  as  to  written  words  no  such  dis- 
tinction is  made.  The  attempts  of  text-books  to  give  a 
rational  theory  of  this  are  not  satisfactory.  Probably  the 
existing  condition  of  the  law  is  the  result  of  some  obscure 
historical  accident  (u). 

Ordinary        Ordinary  damages  are  a  sum  awarded  as  a  fair  measure 

amages.    ^j  compensation  to  the  plaintiff,  the  amount  being,  as 

near  as  can  be  estimated,  that  by  which  he  is  the  worse 

for  the  defendant's  wrong-doing,  but  in  no  case  exceeding 

the  amount  claimed  by  the  plaintiff  himself  (:r).     Such 

(w)  See  more  in  Ch.  VII.  below.  Court,  justifiable  only  in  an  extra- 

(jr)  A  jury  has  been  known  to  find  ordinary  case.     "  It  will  not  do  for 

a  verdict  for  a  greater  sum  than  Mr.  Justice  Kay,  or  for  this  Court, 

was    claimed,  and    the  judg'e   to  to  exercise  that  unknown  equity 

amend  the  statement  of  claim  to  which  is  sometimes  exercised  by 

enable  himself  to  give  judgment  juries:'*  Cotton  L.  J.,  Dreyftuy^ 

for  that  greater  sum.     But  this  is  Feruvian  Gitano  Co.  (1889)  43  Ch. 

an  extreme  use  of  the  power  of  the  Div.  316,  327,  62  L.  T.  518. 
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amount  is  not  necessarily  that  which  it  would  cost  to 
restore  the  plaintiff  to  his  former  condition.  Where  a 
tenant  for  years  carried  away  a  large  quantity  of  valuable 
soil  from  his  holding,  it  was  decided  that  the  reversioner 
oould  recover  not  what  it  would  cost  to  replace  the  soil, 
but  only  the  amount  by  which  the  value  of  the  reversion 
was  diminished  (y).  In  other  words,  compensation,  not 
restitution,  is  generally  the  proper  test  (a).  Beyond  this 
it  is  hardly  possible  to  lay  down  any  universal  rule  for 
ascertaining  the  amount,  the  causes  and  circumstances  of 
actionable  damage  being  infinitely  various.  And  in 
particular  classes  of  cases  only  approximate  generalization 
is  possible.  In  proceedings  for  the  recovery  of  specific 
property  or  its  value  there  is  not  so  much  difficulty  in 
assigning  a  measure  of  damages,  though  here  too  there 
are  unsettled  points  (a).  But  in  cases  of  personal  injury 
and  consequential  damage  by  loss  of  gains  in  a  business 
or  profession  it  is  not  possible  either  completely  to  separate 
the  elements  of  damage,  or  to  found  the  estimate  of  the 
whole  on  anything  like  an  exact  calculation  (b).  There  is 
little  doubt  that  in  fact  the  process  is  often  in  cases  of 

(y)  Whitham Y.  Kershaw  {ISS5'6)  a  corporation  or  trustees  charged 

16  Q.  B.  Diy.  613,  54  L.  T.  124  ;  with  the  maintenance  of  a  highway 

cp.  Msut  V.   Vietitria  Chravifig  Dock  orotherpublic  work;  being  bound  to 

Co.  (18S7)  36  Gh.  Div.  113,  56  L.  T.  restore  the  property  in  their  charge 

216 ;  Chifn-iel  v.  JFataon  (1888)  40  if  damaged,   they  are  entitled  to 

Ch,  D.  45,  58  L.  J.  Ch.  137  (com-  recover  from  the  wrong-doer  the 

pensation  under conditioDB of  sale).  full  cost  of  doing  so:    Wednesbury 

But  where  another  man*s  land  is  Corporation  y.  Lodge  Holes  Colliery 

uBed  without  right,  its  value  for  Co,  [1907]  1  K.  B.  78,  76  L.  J.  K. 

the  purpose  for  which  it  is  so  used  B.  68,  C.  A. 
is  taken  into  account  in  assessing  (a)  See  Mayne  on  Damages,  7th 

damages:     Whxtwham    v.     West'  ed.  o.  13. 

tnifuter    Brymbo  Coal  f  Coke    Co.  (b)  See  the  summing  up  of  Field 

[1896]  2  Ch.  538,  65  L.  J.  Ch.  741,  J.  in  Fhillips  v.  Z.  ^  S,  W.  E.  Co, 

C.  A.  (1879)  5  Q.  B.  Div.  78,  49  L.  J. 

{z)  There  is  an  exception  (hardly  Q.  B.  233,  which  was  in  the  main 

a  real  one)  where  the  plaintiffs  are  approved  by  the  Court  of  Appeal. 
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this  olass  even  a  rougher  one  than  it  appears  to  be,  and 
that  legally  irrelevant  oircumstanoes,  such  as  the  wealth 
and  condition  in  life  of  the  parties,  have  much  influence 
on  the  verdicts  of  juries  :  a  state  of  things  which  the  law 
does  not  recognize,  but  practically  tolerates  within  large 
bounds. 

Exem-  One  step  more,  and  we  come  to  cases  where  there  is 

damages,  great  injury  without  the  possibility  of  measuring  com- 
pensation by  any  numerical  rule,  and  juries  have  been  not 
only  allowed  but  encouraged  to  give  damages  that  express 
indignation  at  the  defendant's  wrong  rather  than  a  value 
set  upon  the  plaintiff's  loss.  Damages  awarded  on  this 
principle  are  called  exemplary  or  vindictive.  The  kind  of 
wrongs  to  which  they  are  applicable  are  those  which, 
besides  the  violation  of  a  right  or  the  actual  damage, 
import  insult  or  outrage,  and  so  are  not  merely  injuries 
but  iniuriae  in  the  strictest  Roman  sense  of  the  term. 
The  Ghreek  vfipi^  perhaps  denotes  w^ith  still  greater  exact- 
ness the  quality  of  the  acts  which  are  thus  treated.  "  The 
tort  is  aggravated  by  the  evil  motive  "(c).  An  assault 
and  false  imprisonment  under  colour  of  a  pretended  right 
in  breach  of  the  general  law,  and  against  the  liberty 
of  the  subject  {d) ;  a  wanton  trespass  on  land,  persisted 
in    with    violent    and    intemperate    behaviour  (<?) ;     the 

((?)  Milwaukee,  ^e.  J?.  JR,  Co.  v.  upon  the  liberty  of  the  subject.'* 

Arms  (1875)  91  U.  S.  489,  493.  Cp.  Scott  t.  Donald  (1896)  165  U.  S. 

(d)  Huekle  v.    Money    (1763)    2  58  (wrongs  done  under  colour  of  an 

Wils.  205,  one  of  the  branches  of  unconstitutional  statute), 

the  great  case  of  general  warrants :  (e)  Mcre»t    v.   Harvey   (1814)    6 

the  plaintiff  was  detained  about  six  Taunt.   422,    15  R.   K.  548:   the 

hours  and  civilly  treated,  *'  enter-  defendant  was  drunk,  and  passing 

tained  with  beef -steaks  and  beer,"  by  the  plaintifTs  land  on  which  the 

but  the  jury  was  upheld  in  giving  plaintiff    was    shooting,    insisted, 

300/.  damages,  because  '*  it  was  a  with  oaths  and  threats,  on  joining 

most  daring  pubUc  attack  made  in  the  sport ;  a  rerdiot  passed  for 
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seduotion  of  a  man's  daughter  with  deliberate  frauds 
or  otherwise  under  circumstances  of  aggravation  (/)  ; 
such  are  the  acts  which,  with  the  open  approval  of  the 
Courts,  juries  have  been  in  the  habit  of  visiting  with 
exemplary  damages.  Gross  defamation  should  perhaps 
be  added ;  but  there  it  is  rather  that  no  definite  principle 
of  compensation  can  be  laid  down  than  that  damages 
can  be  given  which  are  distinctly  not  compensation.  It 
is  not  found  practicable  to  interfere  with  juries  either 
way  {g)y  unless  their  verdict  shows  manifest  mistake  or 
improper  motive.  There  are  other  miscellaneous  examples 
of  an  estimate  of  damages  coloured,  so  to  speak,  by  dis- 
approval of  the  defendant's  conduct  (and  in  the  opinion 
of  the  Court  legitimately  so),  though  it  be  not  a  case  for 
vindictive  or  exemplary  damages  in  the  proper  sense.  In 
an  action  for  trespass  to  land  or  goods  substantial  damages 
may  be  recovered  though  no  loss  or  diminution  in  value  of 
property  may  have  occurred  (h).  In  an  action  for  negli- 
gently pulling  down  buildings  to  an  adjacent  owner's 
damage,  evidence  has  been  admitted  that  the  defendant 
wanted  to  disturb  the  plaintiff  in  his  occupation,  and 
purposely  caused  the  work  to  be  done  in  a  reckless  manner : 
and  it  was  held  that  the  judge  might  properly  authorize 
a  jury  to  take  into  consideration  the  words  and  conduct  of 
the  defendant  "showing  a  contempt  of  the  plaintiff's 
rights  and  of  his  convenience"  (i).     Substantial  damages 

500/.,  the  full  amonnt  claimed,  and  disturbed,  though  the  imputation 

it  was  laid  down  that  juries  ought  was  a  gross  one ;  cp.  Kelly  v.  Sher^ 

to  be  allowed  to  punish  insult  by  locky  p.  185,  note  (o),  above, 

exemplary  damages.  {h)  Per  Denman  G.  J.  in  Ex.  Ch., 

(/)  Tullidge  v.    Wade  (1769)   3  Bogert  v.  Spenee,  13  M.  &  W.  at  p. 

Wils.  18:    "Actions  of  this  sort  681,  16  L.  J.  Ex.  49;   Brewer  v. 

are  brought  for  example's  sake."  Dew  (1843)  11  M.  &  W.  625,  63 

is)  See  Forsdike  v.  Stons  (1868)  R.  R.  690.  693. 

li.  R.  3  C.  P.  607,  37  L.  J.  C.  P.  (i)  Emblen  v.  Myers  (1860)  6  H. 

301,  where  a  verdiot  for  U.  was  not  &  N.  54,  30  L.  J.  Ex.  71. 
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have  been  allowed  for  writing  disparaging  words  on  a 
paper  belonging  to  the  plainti£F,  although  there  was  no 
publication  of  the  libel  (k). 

"  It  is  universally  felt  by  all  persons  who  have  had 
occasion  to  consider  the  question  of  compensation,  that 
there  is  a  difference  between  an  injury  which  is  the  mere 
result  of  such  negligence  as  amounts  to  little  more  than 
accident,  and  an  injury,  wilful  or  negligent,  which  is 
accompanied  with  expressions  of  insolence.  I  do  not  say 
that  in  actions  of  negligence  there  should  be  vindictive 
damages  such  as  are  sometimes  given  in  actions  of  trespass, 
but  the  measure  of  damage  should  be  different,  according 
to  the  nature  of  the  injury  and  the  circumstances  with 
which  it  is  accompanied  "  (/). 

The  case  now  cited  was  soon  afterwards  referred  to 
by  Willes  J.  as  an  authority  that  a  jury  might  give 
exemplary  damages,  though  the  action  was  not  in  trespass, 
from  the  character  of  the  wrong  and  the  way  in  which  it 
was  done  (m). 

All  these  cases  of  aggravated  damage  must  be  carefully 
distinguished  from  the  much  more  exceptional  cases  where 
evil  motive  is,  or  has  been  supposed  to  be,  a  necessary  part 
of  the  cause  of  action  itself. 


Analogy         The  action  for  breach  of  promise  of  marriage,  being 
of  breach  ,  ...  o  o 

of  promise  an  action  of  contract,   is  not  within  the  scope   of  this 

riag^      work;  but  it  has  curious  points  of  affinity  with  actions 

torts  in       of  tort  in  its  treatment  and  incidents:  one  of  which  is 

this 

respect. 

{k)   irennhak  v.   Morgan    (1888)  L.  J.  in  [TAifAtfw  v.  Ji»r»/mM;  (1886) 

20  Q.  B.  B.  636,  67  L.  J.  Q.  B.  16  Q.  B.  Div.  at  p.  618. 

'^^^'  (m)  Bell  V.  Midland  R.  Co.  (1861) 

(/)  Pollock  C.  B.  6  H.  &  N.  58,  10  C.  B.  N.  S.  287,  307,  30  L.  J. 

30  L.  J.  Ex.  72.     Cp.  per  Bowen  C.  P.  273,  281. 
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that  a  very  large  discretion  is  given  to  the  jury  as  to 
damages  (n). 

As  damages  may  be  aggravated  by  the  defendant's  ill  ¥^*^^!" 
behaviour  or  motives,  so  they  may  be  reduced  by  proof  of  damapres. 
provocation,  or  of  his  having  acted  in  good  faith:  and 
many  kinds  of  circumstances  which  will  not  amount  to 
justification  or  excuse  are  for  this  purpose  admissible  and 
material.  "  In  aU  cases  where  motive  may  be  ground  of 
aggravation,  evidence  on  this  score  will  also  be  admissible 
in  reduction  of  damages"  (o).  For  the  rest,  that  is  an 
affair  of  common  knowledge  and  practice  rather  than  of 
reported  authority. 

"  Damages  resulting  from  one  and  the  same  cause  of  Concur- 
action  must  be  assessed  and  recovered  once  for  all "  ;  severable 
but  where  the  same  facts  give  rise  to  two  distinct  causes  ^^^  ^* 
of  action,  though  between  the  same  parties,  action  and 
judgment  for  one  of  these  causes  will  be  no  bar  to  a 
subsequent  action  on  the  other.  A  man  who  has  had  a 
verdict  for  personal  injuries  cannot  bring  a  fresh  action 
if  he  afterwards  finds  that  his  hurt  was  graver  than  he 
supposed.  On  the  other  hand,  trespass  to  goods  is  not 
the  same  cause  of  action  as  trespass  to  the  person,  and 
Ihe  same  principle  holds  of  injuries  caused  not  by 
voluntary  trespass,  but  by  negligence;  therefore  where 
the  plaintiff,  driving  a  cab,  was  run  down  by  a  van 
negligently  driven  by  the  defendant's  servant,  and  the 
cab  was  damaged  and  the  plaintiff  suffered  bodily  harm, 
it  was  held  that  after  suing  and  recovering  for  the 
damage  to   the   cab  the  plaintiff  was  free  to  bring  a 

(«)  See,  e.g..  Berry  v.  Da  Costa      the  present  work,  adjin, 
(1866)  L.  R.  1  C.  P.  331,  35  L.  J.  (o)  Mayne    on    Damages,     12S 

C.  P.  191 ;  and  the  last  chapter  of      (7th  ed.}. 
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separate  action  for  the  personal  injury  (p).  Apart  from 
questions  of  form,  the  right  to  personal  seeuiiiy  certainly 
seems  distinct  in  kind  from  the  right  to  safe  enjoyment 
of  one's  goods,  and  such  was  the  view  of  the  Boman 
lawyers  (q).  Where  several  persons  have  committed 
several  distinct  wrongs,  though  of  the  same  kind  and 
in  the  same  matter,  claims  for  damages  agcdnst  them 
cannot  be  combined  in  the  same  action  (r). 

Injiinc-  Another  remedy  which  is  not,  like  that  of  damages, 

universally  applicable,  but  which  is  applied  to  many 
kinds  of  wrongs  where  the  remedy  of  damages  would 
be  inadequate  or  practically  worthless,  is  the  granting 
of  an  injunction  to  restrain  the  commission  of  wrongful 
acts  threatened,  or  the  continuance  of  a  wrongful  course  of 
action  already  begun.  There  is  now  no  positive  limit  to 
the  jurisdiction  of  the  Court  to  issue  injunctions,  beyond 
the  Court's  own  view  (a  judicial  view,  that  is)  of  what  is 
just  and  convenient  («).  Practically,  however,  the  lines  of 
the  old  equity  jurisdiction  have  thus  far  been  in  the  main 
preserved.  The  kinds  of  tort  against  which  this  remedy 
is  commonly  sought  are  nuisances,  violations  of  specific 

{p)  Brunsden  r.  Sumphret/  (ISSi)  shop;  followed  in  Thompson  v.  L. 

14  Q.  B.  Div.  141,  63  L.  J.  Q.  B.  C.  C.  [1899]  1  Q.  B.  840,  68  L.  J. 

476,  by  Brett  M.  R.  and    Bowen  Q.  B.  625,  C.  A. ;  dist.  WaUers  v. 

L.  J.,  dits.  Lord  Coleridge  C.  J.  Green  [1899]  2  Ch.  696,  68  L.  J. 

Gp.  per  Lord  Bramwell,  11  App.  Ch.   730.     An   objection  on  this 

Ca.  at  p.  144.  ground,  as  it  goes  to  the  jorisdic- 

(9)  Liber  homo  8U0  nomine  ntilem  tion,  is  too  late  after  judgment : 

Aquiliae  habet  actionem ;  direotam  Bullock  v.  X.  G.  0.  Co.  [1907]  1 

enim  non  habet,  quoniam  dominus  K.  B.  264,  76  L.  J.  K.  B.  127, 

membrorum  suorum  nemo  videtur :  C.  A. 

ripian,  D.  9,  2,  ad  1.  Aquil.  13  pr.  (*)  Judicature  Act,  1873,  8.  25, 

(r)  Sadler  v.  G.  W,  R.  Co.  [1896]  sub-s.  8.    Per  Jeesel  M.  R.,  Beddow 

A.  C.  460,  65  L.  J.  Q.  B.  462,  v.  Beddoto  (1878)  9  Ch.  D.  89,  93, 

-vvhere  two  defendants  had  inde-  47  L.  J.  Ch.  688;  QuarU  HiU,  ^. 

pendently  but  simoltaneoualy  ob-  Co.  v.  Beall  (1882)  20  Ch.  Biv.  at 

Gtructed  the  access  to  the  plaintiff's  p.  607. 
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rights  of  property  in  the  nature  of  nuisance,  such  as 
obstruction  of  light  and  disturbance  of  easements,  continu- 
ing trespasses,  and  infringements  of  copyright  and 
trade-marks.  In  one  direction  the  High  Court  has,  since 
the  Judicature  Acts,  distinctly  accepted  and  exercised  an 
increased  jurisdiction.  It  will  now  restrain,  whether  by 
final  (t)  or  interlocutory  {u)  injunction,  the  publication  of 
a  libel  or,  in  a  clear  case,  the  oral  uttering  of  slander  (x) 
calculated  to  injure  the  plaintiff  in  his  business.  In 
interlocutory  proceedings,  however,  this  jurisdiction  is 
oxercised  with  caution  (w),  and  only  in  a  very  clear 
case  (,y),  and  not  where  the  libel,  however  im justifiable,  does 
not  threaten  immediate  injury  to  person  or  property  (s). 

The  special  rules  and  principles  by  which  the  Court  is  ^^  ^^a* 

.  -I     .    .         .  1  .  ,  pnnoiple 

guided  m  admimstenng  this  remedy  can  be  profitably  granted, 
discussed  only  in  connexion  with  the  particular  causes  of 
action  upon  which  it  is  sought.  All  of  them,  however, 
are  developments  of  the  one  general  principle  that  an 
injunction  is  granted  only  where  damages  would  not 
be  an  adequate  remedy  (a),  and  an  interim  injunction  only 
where  delay  would  make  it  impossible  or  highly  difficult 
to  do  complete  justice  at  a  later  stage  (6).     In  practice 

(t)   Thorley^a   Cattle  Food  Co.  v.  (a)  As  to  simple  trespass  on  land, 

Mauam  (1880)   14  Ch.  Div.   763.  eee  Behrens  y,  Jiicharda  [IdOb]  2  Ch. 

Thotnas  v.  JFilliamt,  ib.  864.           '  614,  74  L.  J.  Ch.  615. 

(«)   Quartz  Bill  Consolidated  Gold  (b)  In  Mogul   Steamship   Co.   v. 

Mining  Co.  v.  Jieall  (1882)  20  Ch.  McGregor,  Gow  ^  Co.  (1885)  15  Q. 

Div.  601,  51  L.  J.  Ch.  874  ;   CoUard  B.  D.  476,  54  L.  J.  Q.  B.  540,  the 

V.  Marshall  [1892]  1  Ch.  571,  61  Court  refused  to  grant  an  inter- 

L.  J.  Ch.  268.  locutorj  injunction  to  restrain  a 

(x)  Hermann  Loog  v.  Bean  (1884)  course  of  conduct  alleged  to  amount 

'26  Ch.  Div.  306,  53  L.  J.  Ch.  1128.  to  a  conspiracy  of  rival  shipowners 

(^)  Bonnard  v.  Ferryman  [1891]  to  drive  the  plaintiff's  ships  out  of 

2  Ch.  269,  60  L.  J.  Ch.  617,  C.  A.  the  China  trade.    The  decision  of 

(z)  Salomons  v.  Knight  [1891]  2  the  case  on  the  merits  is  dealt  with 

Ch.  294,  60  L.  J.  Ch.  743,  C.  A.  elsewhere. 

o2 
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very  many  causes  were  in  the  Court  of  Chancery,  and 
still  are,  really  disposed  of  on  an  application  for  an 
injunction  which  is  in  form  interlocutory :  the  proceedings 
being  treated  as  final  by  consent,  when  it  appears  that  the 
decision  of  the  interlocutory  question  goes  to  the  merits  of 
the  whole  case. 


Forxnor 
concnr- 
rent 
jari«dio- 
tion  of 
common 
law  and 
equity  to 
give  oom- 
pensation 
for  fraud. 


In  certain  cases  of  fraud  (that  is,  wilfully  or  recklessly 
false  representation  of  fact)  the  Court  of  Chancery  had 
before  the  Judicature  Acts  concurrent  jurisdiction  with 
the  courts  of  common  law,  and  would  award  pecuniary 
compensation,  not  in  the  name  of  damages,  indeed,  but 
by  way  of  restitution  or  "making  the  representation 
good"((?).  In  substance,  however,  the  relief  came  to 
giving  damages  under  another  name,  and  with  more 
nicety  of  calcidation  than  a  jury  would  have  used.  Since 
the  Judicature  Acts  it  does  not  appear  to  be  material 
whether  the  relief  administered  in  such  a  case  be  called 
damages  or  restitution :  unless  indeed  it  were  contended 
in  such  a  case  that  (according  to  the  rule  of  damages  as 
regards  injuries  to  property)  {(f)  the  plaintiff  was  entitled 
not  to  be  restored  to  his  former  position  or  have  his  just 
expectation  fulfilled,  but  only  to  recover  the  amount  by 
which  he  is  actually  the  worse  for  the  defendant's  wrong- 


(<?)  Burrowes  t.  Lock  (1805)  10 
Ves.  470,  8  R.  R.  33,  856 ;  Slim  t. 
Crowker  (ISeO)  1  B.  F.  J.  618,  29 
L.  J.  Ch.  273  (these  cases  are  now 
cited  only  as  historical  illustration) ; 
reek  T.  Gurney  (1871-3)  L.  R.  13 
Eq.  79,  6  H.  L.  377,  43  L.  J.  Ch. 
19.  See  nnder  the  head  of  Deceit, 
Ch.  VIII.  below. 

(rf)  Jone9  V.  Gooday  (1841)  8  M.  & 
W.  146,  10  L.  J.  Ex.  275,  68  R.  R. 
619 ;  Wigtell  t.  School  for  Indigent 


Blind  (1882)  8  Q.  B.  D.  357,  61 
L.  J.  Q.  B.  330;  Whitham  v. 
Kershaw  (1885-6)  16  Q.  B.  Div.  613. 
In  an  action  for  inducing  the 
plaintiff  by  false  statements  to  take 
shares  in  a  company,  it  is  said  that 
the  measure  of  damages  is  the  dif- 
ference between  the  som  paid  for 
the  shares  and  their  real  value  (the 
market  value  may,  of  course,  have 
been  fictitious)  at  the  date  of  allot- 
ment: Peek  V.  Derry  (1887)  37  Ch. 
Div.  641,  691,  67  L.  J.  Ch.  847. 
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doing.  Any  contention  of  that  kind  would  no  doubt  be 
effectually  excluded  by  the  authorities  in  equity ;  but  even 
without  them  it  would  scarcely  be  a  hopeful  one. 

Duties  of  a  public  nature  are   constantly  defined  or  Special 

,  .  statutory 

created  by  statute,  and  generally,  though  not  invariably,  remedies 

special  modes  of    enforcing  them  are  provided  by  the  exclusive. 

.same  statutes.      Questions  have   arisen   as  to  the  rights 

and  remedies  of  persons  who  suffer  special   damage  by 

the  breach  or  non-performance  of  such  duties.     Here  it 

ifl  material   (though  not  necessarily  decisive)    to  observe 

to  whom  and  in  what  form  the  specific  statutory  remedy 

is  given.     If  the  Legislature,  at  the  same  time  that  it 

creates  a  new  duty,  points  out  a  special  course  of  private 

remedy  for  the  person  aggrieved  (for  example,  an  action 

for  penalties  to  be  recovered,  wholly  or  in  part,  for  tlie 

use  of  such  person),  then  it  is  generally  presumed  that 

the  remedy  so  provided  was  intended  to  be,  and  is,  the 

only  remedy.     The  provision  of  a  public  remedy  without 

any  special  means   of  private  compensation  is  in  itself 

consistent  with  a  person   specially  aggrieved  having  an 

independent  right  of  action  for  injury  caused  by  a  breach 

of  the  statutory  duty  (e).     And  it  has  been  thought  to  be 

a  general  rule   that  where  the  statutory  remedy  is  not 

applicable  to   the  compensation  of  a  person  injured,  that 

person  has  a  right  of  action  (/).    But  the  Court  of  Appeal 

has  repudiated  any  such  fixed  rule,  and  has  laid  down 

that  the  possibility   or  otherwise   of  a  private  right  of 

action  for  the  breach  of  a  public  statutory  duty  must 


{e)  Bms  v.  Rugge-Frice  (1876)   1  eastU  Waterworks  Co.  (1871)  L.  R. 

Ex.  D.  269,  45  L.  J.  Ex.  777  :  but  6  Ex.  404,  afterwards  reversed  in 

^H.  whether  this  case  can  now  be  the  Court  of  Appeal  (see  note  {g) ). 

relied  on ;  it  was  decided  partly  on  (/)  Cotieh  t.  Steel  (1854)  3  E.  &  B. 

the  authority  of  Atkimon  v.  Neno^  402,  23  L.  J.  Q.  B.  121. 
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dt'peiid  on  the  scope  and  langiiage  of  the  statute  taken 
tt»  a  whole.  A  waterworks  company  was  bound  by  the 
Waterworks  Clauses  Act,  1847,  incorporated  in  the  com- 
jifliny's  special  Act,  to  maintain  a  proper  pressure  in 
iljs  pil^s,  imder  certain  public  penalties.  It  was  held 
ihujkt  an  inhabitant  of  the  district  served  by  the  company 
under  this  Act  had  no  cause  of  action  against  the  company 
fi^r  damage  done  to  his  property  by  fire  by  reason  of  the 
\n\yes  being  insuflBciently  charged.  The  Court  thought 
it  unreasonable  to  suppose  that  Parliament  intended  to 
imxke  the  company  insurers  of  all  property  that  might 
hy  burnt  within  their  limits  by  reason  of  deficient  supply 
or  pressure  of  wuter  (g). 

\,.  1^11  *t*  '^^^^  ^^^  harm  in  respect  of  which  an  action  is  brought 
*''^'***h**  *-'^  ^'^^  breach  of  a  statutory  duty  must  be  of  the  kind 
v*«w  wliich  tlie  statute  was  intended  to  prevent.  If  cattle 
^l.M*  Uu^  iMMiig  oari'ied  on  a  ship  are  washed  overboard  for  want 
jilt**!  **'^  appliances  prescribed  by  an  Act  of  Parliament  for 
fr*  »*»*^  imrely  sanitary  piu'poses,  the  shipowner  is  not  liable  to 
ilitt  owner  of  the  cattle  by  reason  of  the  breach  of  the 
i^tiituto  (//) :    though    he    will    bo    liable  if    his  conduct 


iff)  Atkimon  v.  KeiccastU  Watei--  C.  P.  243,  where  a  statutory  provi- 

wmkn  To.  (1877)  2  Ex.  Div.  441,  sion  for  recovery  by  summary  pro- 

4d  L.  J.   Ex.    775  ;    a  somewhat  ceoding's  was  held  to  exclude  any 

similar  CHoadian  case  as  to  gas-  right  of  action  (here,  however,  no 

WiirkH  is  Johnston  v.  Consumers^  Gas  private  damage  was  in  question) ; 

fV».  o/y'orow^o  [1898]  A.  C.  447,  67  and    Vallance   v.    Falle    (1884)    la 

U   J.   P.    ('.    33.     Cp.    -SWjrw*  V.  Q.  B.  D.  109,  63  L.  J.  Q.  B.  459. 

Jmroeke   (1847)    11   Q.  B.   731,   17  gee  further,  as  to  highways,  Co'r/^y 

1,,  J.  Q.  B.  163,  where  it  was  held  v.  Xticmarket   Local  Board  [1892] 

|li4t  the  local  Act  regulating,  under  A.  C.  345,  67  L.  T.  486 ;  Thoinpfott 

l^'tialties,  the  pilchard  fishery  of  \.  Mayor  of  Bnghton^  Oliver  v.  Local 

Wt.  Ivpji,  Coniwall,  did  not  create  Board  of  Horsham  [1894]  1  Q.  B. 

pHvnto  rights  enforceable  by  action:  332,  63  L.  J.  Q.  B.  181,  C.  A. 
fV«/;'.V  of  Sf,  Pancras  v.  Batterhunf  [h)  Gorris  v.  Scott  (1874)  L.  R.  9 

[\ui)  2  C.  B.  N.  S.  477,  26  L.  J.  Ex.  125,  43  L.  J.  Ex.  92. 
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amounts  to  negligence  apart  from  the  statute  and  with 
regard  to  the  duty  of  safe  carriage  which  he  has  under- 
taken (i),  and  in  an  action  not  founded  on  a  statutory 
duty  the  disregard  of  such  a  duty,  if  likely  to  cause  harm 
of  the  kind  that  has  been  suffered,  may  be  a  material 
fact  (k). 

Where  more  than  one  person  is  concerned  in  the  com-  Joint 
mission  of  a  wrong,  the  person  wronged  has  his  remedy  doera^may 
a<^ainst  all  or  any  one  or  more  of  them  at  his  choice.  1^.*°®^ 

^  '^    ^       ^  jointlv  or 

Every  wrong-doer  is  liable  for  the  whole  damage,  and  severally: 
it  does  not  matter  (as  we  saw  above)  (/),  whether  they 
acted,  as  between  themselves,  as  equals,  or  one  of  them 
as  agent  or  servant  of  another.     There  are  no  degrees  of 
responsibility,   nothing  answering  to  the  distinction  in 
criminal    law    between  principals  and  accessories.     But 
when  the  plaintiff  in  such  a  case  has  made  his  choice, 
ho  is  concluded  by  it.     After  recovering  judgment  against  but  judg- 
some  or  one  of  the  joint  authors  of  a  wrong,  he  cannot  ^i^gt 
sue  the  other  or  others  for  the  same  matter,  even  if  the  f^X  ^*  J*'^ 

to  farther 

judgment  in  the  first  action  remains  unsatisfied.     By  that  action. 
judgment  the  cause  of  action  "transit  in  rem  iudicatam," 
and  is  no  longer  available  (m).     The  reason  of  the  rule 
18  stated  to  be  that  otherwise  a  vexatious  multiplicity  of 
actions  would  be  encouraged. 

As  between  joint  wrong- doers  themselves,  one  who  has  Rules  as 
been  sued  alone  and  compelled  to  pay  the  whole  damages  ^J^^  and 

indem- 
nity. 
(•)  See  per  PoUock  B.,  L.  R.  9      Ex.  Ch.  L.  R.  7  0.  P.  647,  41  L.  J. 
Ex.  at  p.  131.  C.  P.  190,  finally  settled  the  point. 

(X)  Blamires  v.  Lane.  #  Yorkshire  It  was  formerly  doubtful  whether 
7?.  Co.  (1873)  'Ex.  Ch.  L.  R.  8  Ex.  judgment  without  satisfaction  was 
233,  42  L.  J.  Ex.  182.  *  ^^^-     ^^^  ^^  t^®  United  States 

it  is  all  but  universally  held  that  it 
(0  Page  74.  ^  ^^^,    Burdick  on  the  Law  of 

(m)  BrimmeadY.  Harrison  (1872)       Torts,  226. 
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has  no  right  to  indemnity  or  contribution  from  the 
other  (n),  if  the  nature  of  the  case  is  such  that  he  "  must 
be  presumed  to  have  known  that  he  was  doing  an  un- 
lawful act"(o).  Otherwise,  "where  the  matter  is  in- 
different in  itself,"  and  the  wrongful  act  is  not  clearly 
illegal  {p)f  but  may  have  been  done  in  honest  ignorance, 
or  in  good  faith  to  detennine  a  claim  of  right,  there  is 
no  objection  to  contribution  or  indemnity  being  claimed. 
"Every  man  who  employs  another  to  do  an  act  which 
the  employer  appears  to  have  a  right  to  authorize  him 
to  do  undertakes  to  indemnify  him  for  all  such  acts  as 
would  be  lawful  if  the  employer  had  the  authority  he 
pretends  to  have."  Therefore  an  auctioneer  who  in  good 
faith  sells  goods  in  the  way  of  his  business  on  behalf  of  a 
person  who  turns  out  to  have  no  right  to  dispose  of  them 
is  entitled  to  be  indemnified  by  that  person  against  the 
n^sulting  liability  to  the  true  owner  (<7).  And  persons 
entrusted  with  goods  as  wharfingers  or  the  like  who  stop 
delivery  in  pursuance  of  their  principal's  instructions  may 
claim  indemnity  if  the  stoppage  turns  out  to  be  wrongful, 
but  was  not  obviously  so  at  the  time  (r).  In  short,  the 
l^roposition  that  there  is  no  contribution  between  wrong- 


{n)  Mertyweatherv.Nixan  {1799)  P.     212,    at    pp.    216—218;    and 

8  T.  R.  186,  16  R.  R.  810,  where  Bun^ws  v.  Rhodes  [1899]  1  Q.  B. 

the  doctrine  is  too  widely  laid  down.  816,  68  L.  J.  Q.  B.  645. 

(o)  Adamstm  v.  Jarvia  (1827)   4  (p)  BellsY,Gibbin»{\BZi)2A.& 

Bing,  at  p.  73,  29  R.  R.  603,  608.  E.  57 ;  41  R.  R.  381. 

This  qualification  of  the  supposed  (q)  Adatmon  v.   Jarvit  (1827)  4 

rule  in   Merrywtathvr  v.  Xixan  is  Bing.  66,  72,  29  R.  R.  503,  507— 

strongly  confirmed  by  the  dlota,  508.    The  ground  of  the  action  for 

(^specially    Lord    HersoheU's,     in  indemnity  may  he  either  deceit  or 

Palmer  v.    Wick  and  PuUeneyioum  warranty  :    see  4  Bing.  at  p.   73, 

SiUam  Shipping    Co.  [1894]   A.  C.  29  R.  R.  608— 509. 

318,  324,  where  the  actual  decision  (r)  BctU  v.  Gibbint  (1834)  2  A.  & 

was  that  no  such   rule  exists  in  E.   57,   41   R.   R.   381.     See  too 

Scotland.     See  per  Bruce  J.  in  The  CJlins  v.  Evans  (1884)  (Ex.  Ch.)  5 

Knghthnum  and  ThrAmtraiia  [1 895]  Q.  B.  at  p.  830,  13  L.  J.  Q,  B.  180. 
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doers  must  be  understood  to  affect  only  those  who  ore 
wrong-doers  in  the  common  sense  of  the  woixl  as  well  as 
in  law.  The  wi'ong  must  be  so  manifest  that  the  person 
doing  it  could  not  at  the  time  reasonably  suppose  that  he 
was  acting  under  lawful  authority.  Or,  to  put  it  sum- 
marily, a  wrong-doer  by  misadventure  —  including  a 
person  who  has  been  led  into  imlawful  acts  by  the  other 
wrong-doer's  fraudulent  misrepresentation  of  the  facts, 
and,  being  so  misled,  thought  he  was  acting  lawfully  («) — 
is  entitled  to  indemnity  from  any  person  under  whose 
apparent  authority  he  acted  in  good  faith;  a  wilful  or 
negligent  (t)  wrong-doer  has  no  claim  to  contribution  or 
indemnity.  There  does  not  appear  any  reason  why  con- 
tribution should  not  be  due  in  some  cases  without  any 
relation  of  agency  and  authority  between  the  parties.  If 
several  persons  undertake  in  concert  to  abate  an  obstruction 
to  a  supposed  highway,  having  a  reasonable  claim  of  right 
and  acting  in  good  faith  for  the  purpose  of  trying  the 
right,  and  it  turns  out  that  their  claim  cannot  be  main- 
tained, it  seems  contrary  to  principle  that  one  of  them 
should  be  compellable  to  pay  the  whole  damages  and 
costs  without  any  recourse  over  to  the  others.  I  cannot 
find,  however,  that  any  decision  has  been  given  on  facts 
of  this  kind :  nor  is  the  question  very  likely  to  arise,  as 
the  parties  would  generally  provide  for  expenses  by  a  sub- 
scription fund  or  guaranty. 


(«)  Burroica  t.  Modes  [1899]   1  acts  which  a  reasonable  man  in  his 

Q.  B.  816,  68  L.  J.  Q.  B.  545.  place  would  know  to  be  bejond  the 

lawful    power    of    the   principal. 

{t)  I  am  not  sure  that  authority  See  Indian  Contract  Act,  s.  223. 

fully    ooTers    this,     though     The  The    peculiar    statutory    liability 

Englishman     and     The    Australia  created  by  the  Directors'  Liability 

[1895J  P.  212, 64  L.  J.  P.  74,  seems  Act,  1890,  is  qualified  by  a  right  to 

in  point.     But  I  do  not  think  an  recover  contribution  in  all  cases ; 

agent  could  daim  indemnity  for  see  s.  5. 
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Supposed  It  has  been  currently  said,  sometimes  laid  down,  and 
trespass  onoe  OP  twioe  acted  on  as  estabKshed  law,  that  when  the 
'^mergedi  ^'^^^^  aflFording  a  cause  of  action  in  tort  are  such  as  to 
in  felouy."  amount  to  a  felony,  there  is  no  civil  remedy  against  the 
fi?lon  (?/)  for  the  wrong,  at  all. events  before  the  crime  has 
been  prosecuted  to  conviction.  And  as,  before  1870  (j*), 
a  convicted  felon's  property  was  forfeited,  there  would  at 
common  law  be  no  effectual  remedy  afterwards.  So  that 
the  compendious  form  in  which  the  rule  was  often  stated, 
that  "  the  trespass  was  merged  in  the  felony,"  was  sub- 
stantially if  not  technically  correct.  But  so  much  doubt 
has  been  thrown  upon  the  supposed  rule  in  several  recent 
cases,  that  it  seems,  if  not  altogether  exploded,  to  be  only 
awaiting  a  decisive  abrogation.  The  result  of  the  cases 
in  question  is  that,  although  it  is  diflBcult  to  deny  that 
some  such  rule  exists,  the  precise  extent  of  the  rule,  and 
the  reasons  of  policy  on  which  it  is  founded,  are  uncer- 
tain, and  it  is  not  known  what  is  the  proper  mode  of 
applying  it.  As  to  the  rule,  the  best  supported  version 
of  it  appears  to  be  to  this  effect :  Where  the  same  facts 
amount  to  a  felony  and  are  such  as  in  themselves  would 
constitute  a  civil  wrong,  a  cause  of  action  for  the  civil 
wrong  does  arise.  But  the  remedy  is  not  available  for 
a  person  who  might  have  prosecuted  the  wrong-doer  for 
the  felony,  and  has  failed  to  do  so.  The  plaintiff  ought 
to  show  that  the  felon  has  actually  been  prosecuted  to 

(f/)  It  is  settled  that  there  is  no  250,  37  R.  R.  75  ;    JFhite  v.  Spet- 

rule  to  prevent  the  suing  of  a  person  tiyue  (1846)   13  M.  &  W.  603,  H 

who  was  not  party  or  privy  to  the  L.  J.  Ex.  99,  67  R.  R.  753.     In 

felony.      Stolen    gfoods,   or    their  these  cases,  indeed,  the  cause  of 

value,  e.ff.,  can  he  recovered  from  action  is  not  the  offence  itself,  hut 

an  innocent  pos^epsor  who  has  not  something  else  which  is  wrongful, 

hought  in  market  overt,  whether  hepausc  an  offence  has  heen  com- 

tho  thief  has  heen  prosecuted  or  mitted. 
not:    Mar»h   v.    Kratiny    (1S34)    1 
Bing.  N.  C.  198,  217,  2  CI.  &  F.  (x)  33  &  34  Vict.  c.  23. 
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conviction  (by  whom  it  does  not  matter,  nor  whether  it 
was  for  the  same  specific  offence),  or  that  prosecution  is 
impossible  (as  by  the  death  of  the  felon  or  his  immediate 
escape  beyond  the  jurisdiction),  or  that  ho  has  endeavoured 
to  bring  the  offender  to  justice,  and  has  failed  without  any 
fault  of  his  own  (y). 

It  is  admitted  that  when  any  of  these  conditions  is  No  known 
satisfied  there  is  both  a  cause  of  action  and  a  presently  enforcing 
available  remedy.    But  if  not,  what  then  ?    It  is  said  to  -^de^tt'^ 
be  the  duty  of  the  person  wTonged  to  prosecute  for  the  exists, 
felony  before  he  brings  a  civil  action:    "but  by  what 
means  that    duty   is  to  be   enforced,   we    are    nowhere 
informed"  (s).      Its  non-performance  is  not   a   defence 
which  can  be  set  up  by  pleading  {a),  nor  is  a  statement 
of   claim  bad   for  showing  on  the  face   of  it  that  the 
wrongful  act  was  felonious  (b).     Neither  can  the  judge 
nonsuit    the    plaintiff    if    this   does  not  appear  on  the 
pleadings,  but  comes   out    in   evidence   at   the   trial  (c). 
It  has  been  suggested  that  the  Court  might  in  a  proper 
case,   on    the   application   of    the    Grown   or    otherwise, 
exercise  its  summary  jurisdiction  to  stay  proceedings  in 
the  civU  action  {d) :    but  there  is  no  example    of  this. 

(y)  See  the  judgment  of  Baggallay  Comtantinr  (1863)  2  H.  &  C.  146, 

L.  J.  in  £x  parte  Ball  (1879)  10  32  L.  J.  Ex.  285,  a  very  iadeciwvo 

Ch.  Div.  at  p.  673.    For  the  diffi-  case,  but  the  nearest  approach  to 

colties  see  per  Bramwell  L.  J. ,  ib.  an  authority  for  the  enforcement 

at  p.  671.  of  the  supposed  rule  in  a  court  of 

{z)  Lutih  J.,    Welh  v.  Abrahams  common  law. 
(1872)  L.  R.  7  Q.  B.  at  p.  663.  {d)  Blackburn  J.,  L.  R.  7  Q.  B. 

(a)  Blackburn  J.  ibid,  at  p.  559.     In  a  later  Irish  ca%, 

{b)  Itovpe  V.  D'Arigdor  (1883)  10  S.  y.  S.  (1882)   16  Cox,  566,  it  was 

Q.Ji.D.AVlfCp.  Midland  Irtsuranee  said  that,   in  a  proper   case,   Ihe 

Co.  V.  Smith  (1881)  6  Q.  B.  D.  561,  Court  might  stay  the  action  of  its 

50  L.  J.  Q.  B.  329.  own    motion ;     and    one   member 

[c)    Weils    V.    Abrahams    (1872)  thought  the  case   before  them   a 

L.  R.  7  Q.  B.  554,  41  L.  J.  Q.  B.  proper  one,  but  the  majority  did 

306,  dissenting  from    Wellock    y.  not. 


204  KEMEDIES  FOR  TORTS. 

Whatever  may  be  the  true  nature  and  incidents  of  the 
duty  of  the  wronged  party  to  prosecute,  it  is  a  personal 
one  and  does  not  extend  to  a  trustee  in  bankruptcy  (e), 
nor,  it  is  conceived,  to  executors  in  the  cases  where 
oxecutors  can  sue.  On  the  whole  there  is  apparent  in 
quarters  of  high  authority  a  strong  though  not  unani- 
mous disposition  to  discredit  the  rule  as  a  mere  tradition 
of  text- writers  founded  on  ambiguous  or  misapprehended 
oases,  or  on  dicta  which  themselves  were  open  to  the 
same  objections  (/).  At  the  same  time  it  is  certain  that 
tlie  judges  consulted  by  the  House  of  Lords  in  Marnh  v. 
Keating  (g)  thought  such  a  rule  existed,  though  it  was 
not  applicable  to  the  case  in  hand ;  and  that  in  Ex  parte 
Elliott  {h)  it  was  effectually  applied  to  exclude  a  proof  in 
bankruptcy. 

Locality  of  Lastly  we  have  to  see  imder  what  conditions  there 
^^^^  ^  may  be  a  remedy  in  an  English  court  for  an  act  in  the 
affecting     nature  of  a  tort  committed  in  a  place  outside  the  terri- 

remedj'  m  ■*^      ^ 

English  torial  jurisdiction  of  the  court.  It  is  needless  to  state 
formally  that  no  action  can  be  maintained  in  respect  of 
an  act  which  is  justified  or  excused  according  to  both 
English  and  local  law.  Besides  this  obvious  case,  the 
following  states  of  things  are  possible. 

(c)  Ex  parte  Ball  {\%12)\QG\i.jy.  is    the    duty   of   the    party    who 

667,  48  L.  J.  Bk.  57.  suffers  by  the  felony  to  prosecute 

(/)  See  the  hintorical  discussioa  the  felon,  rather  than  that  of  any 

in  the  judgment  of  Blackburn  J.  other  i>er8on:   on  the  contrary,  it 

in  Wella  y.  Abrahams^  L.  R.  7  Q.  B.  U  a  Christian  duty  to  forgive  one'tt 

.')C0  sqq.     And  see  per  Maule  J.  in  enemies ;   and  I  think  he  does  a 

Ward  v.  Llot/d  (1843)  7  Scott  N.  R.  very  humane  and  charitable  and 

499,  507,  a  case  of  alleged  com-  Christian-like  thing  in  abstainiug 

pounding  of  felony  :  **  It  would  be  from  prosecuting.*' 
a  strong  thing  to  say  that  every  (^)  1  Bing.  N.  C.  198,  217,  2  CI. 

man  is  bound  to  prosecute  all  the  &  F.  250,  286,  37  H.  R.  75,  103- 

folonies  that  come  to  his  know-  104  (1834). 
ledge ;  and  I  do  not  know  why  it  {h)  3  Mont.  &  A.  110  (1837). 
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1.  The  act  may  be  such  that,  although  it  may  be  Acts  not 
wrongful  by  the  local  law,  it  would  not  be  a  wrong  if  byEogUsh, 
done  in  England.     In  this  case  no  action  lies  in  an  ^*^* 
English  court.     The  court  will  not  carry  respect  for  a 
foreign  municipal  law  so  far  as  to  "  give  a  remedy  in 

the  shape  of  damages  in  respect  of  an  act  which,  according 
to  its  own  principles,  imposes  no  liability  on  the  person 
from  whom  the  damages  are  claimed"  {(). 

It  is  generally  held,  however,  in  America  that  an 
action  may  be  maintained  in  one  State,  if  not  contrary 
to  its  own  policy,  for  a  wrong  done  in  another  and 
actionable  there,  even  if  it  would  not  be  actionable  by 
the  lex  fori  {k). 

2.  The  act,  though  in  itself  it  would  be  a  trespass  by  Acts 
the  law  of  England,  may  be  justified  or  excused  by  the  i^ij^al 
local  law.     Here  also  there  is  no  remedy  in  an  English  ^^* 
court  (/).     And  it  makes  no  difference  whether  the  act 

was  from  the  first  justifiable  by  the  local  law,  or,  not 
being  at  the  time  justifiable,  was  afterwards  ratified  or 
excused  by  a  declaration  of  indemnity  proceeding  from 
the  local  sovereign  power.  In  the  well-known  case  of 
Phillips  V.  Eyre  (m),  where  the  defendant  was  Governor 
of  Jamaica  at  the  time  of  the  trespass  complained  of, 
an  Act  of  indemnity  subsequently  passed  by  the  colonial 
Legislature  was  held  effectual  to  prevent  the  defendant 
from  being  liable  in  an  action  for  assault  and  false  im- 
prisonment brought  in  England.  But  nothing  less  than 
justification  by  the  local  law  will  do.     Conditions  of  the 

(•)  The  HalUy  (1868)   L.   E.   2  (1673-4)  inP.  C.  andCh.,  SSwanst. 

P.  C.  193,  204,  37  L.  J.  Adm.  33 ;  603-4,   19  R.  R.  285,  from  Lord 

The  M.  Moxham  (1876)  1  P.  Div.  1 07.  Nottingham's  MSS. ;  The  M.  Mox- 

{k)  See  American  note  to  Dicey  ham,  1  P.  Div.  107. 

on  Conflict  of  Laws,  p.  670.  (m)  Ex.  Ch.  L.  R.  6  Q.  B.  1,  40 

(0  Blad't  Case,  JBlad  v.  Bamfeld  L.  J.  Q.  B.  28  (1870). 
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lox  fori  susjpendmg  or  delaying  the  remedy  in  the  local 
courts  will  not  be  a  bar  to  the  remedy  in  an  English  court 
in  an  otherwise  proper  case  (n).  And  our  courts  would 
possibly  make  an  exception  to  the  rule  if  it  appeared  that 
by  the  local  law  there  was  no  remedy  at  all  for  a  manifest 
wrong,  such  as  assault  and  battery  committed  without  any 
special  justification  or  excuse  (o).  For  the  purpose  of  this 
rule  the  local  law  is  sufficiently  ascertained  by  the  declara- 
tion, at  all  events  if  uncontradicted,  of  the  local  sovereign 
authority  (;?). 

A(  t  3.  The  act  may  be  wrongful  by  both  the  law  of  England 

^  bo?h       ^iid  the  law  of  the  place  where  it  was  done.     In  such  a 
lawH.  ^j^gQ  gj^  action  lies  in  England,  without  regard  to  the 

nationality  of  the  parties  (<7),  provided  the  cause  of  action 
is  not  of  a  purely  local  kind,  such  as  trespass  to  land. 
This  last  qualification  was  formerly  enforced  by  the 
technical  rules  of  venue,  with  the  distinction  thereby 
made  between  local  and  tramitory  actions :  but  the 
grounds  were  substantial  and  not  technical,  and  when 
the  Judicature  Acts  abolished  the  technical  forms  (/•)  they 
did  not  extend  the  jurisdiction  of  the  Court  to  cases 
in  which  it  had  never  been  exercised.  The  result  of  the 
contrary  doctrine  would  be  that  the  most  complicated 
questions  of  local  law  might  have  to  be  dealt  with  here 
as  matters  of  fact,  not  incidentally  (as  must  now  and 

(w)  Scott  V.  Seymour  (1862)  Ex.  fe)  Per  Cur.,  The  Halley,  L.  R. 

Ch.  1  H.  &  C.  219,  32  L.  J.  Ex.  61.       2  P.  C.  at  p.  202.     **  Wrongful," 

as  regards    the    foreign   country, 
(0)  a.  per  Wightman  and  WiUes      j^^j^j^  ^^  ^y^j^  ,^  punishable 

though    not  actionahle :    Maehado 
{p)  Cart  V.  FvMxi   Ttmes  ^  Co.       v.  Fontea  [1897]  2  Q.  B.  231,  66 
[1902]  A.  C.  176,  71  L.  J.  K.  B.      L.  J.  Q.  B.  542, 0.  A. 
361    (seizure  of  munitions  of  war  (r)  British  South  Africa  Co.  ▼. 

imported  by  British  merchants  in  Companhia  de  Mozambique  [1893] 
territorial  waters  of  Muscat).  A.  C.  602,  63  L.  J.  Q.  B.  70. 
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then  unavoidably  happen  in  various  eases),  but  as  the 
very  substance  of  the  issues :  besides  which,  the  Court 
would  have  no  means  of  ensuring  or  supervising  the 
execution  of  its  judgments. 

We  have  stated  the  law  for  convenience  in  a  series  of  Jud^pnent 
distinct  propositions.     But,  considering  the  importance  of  in  Phitiip^ 
the  subject,  it  seems  desirable  also  to  reproduce  the  con-  ^  *  ^^^^' 
tinuous  view  of  it  given  in  the  judgment  of  the  Exchequer 
Chamber,  delivered  by  Willes  J.  in  Phillips  v.  Eyre  : — 

"  Our  courts  are  said  to  be  more  open  to  admit  actions 
founded  upon  foreign  transactions  than  those  of  any 
other  European  country;  but  there  are  restrictions  in 
respect  of  locality  which  exclude  some  foreign  causes  of 
action  altogether,  namely,  those  which  would  be  local  if 
they  arose  in  England,  such  as  trespass  to  land :  Douhoii 
V.  Matthetjcs  (s) ;  and  even  with  respect  to  those  not 
falling  within  the  description  our  courts  do  not  under- 
take universal  jurisdiction.  As  a  general  rule,  in  order 
to  found  a  suit  in  England  for  a  wrong  alleged  to  have 
been  oonmiitted  abroad,  two  conditions  must  be  fulfilled. 
First,  the  wrong  must  be  of  such  a  character  that  it 
would  have  been  actionable  if  committed  in  England ; 
therefore,  in  The  Halley  (t)  the  Judicial  Committee  pro- 
nounced against  a  suit  in  the  Admiralty  founded  upon 
a  liability  by  the  law  of  Belgium  for  collision  caused  by 
the  act  of  a  pilot  whom  the  shipowner  was  compelled 


(«)  4  T.  R.  503,   2  R.  R.   448  Marietta  Chair  Co.  (1896)  168  U.  S. 

(1792:  no  action  here  for  trespass  106.    As  to  the  antiquity  of  the 

to  land  in  Canada) :  approved  in  role  in  England,  see  the  case  of  9 

British  South  Africa  Co,  v.  Com-  &   10  Ed.  I.  cited  in  Pollock  & 

panhia  de  Mozambique ^  lattt    note.  Maitland,  Hist.  Eng.  Law,  i.  448 

The  local  character  of  actions  for  (466,  2nd  ed.). 

trespass  to  land  is  maintained  in  if)  L.  R.  2  P.  C.  193,  37  L.  J. 

the   United   States,   Ellenwood   v.  Adm.  33  (1868). 
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by  that  law  to  employ,  and  for  whom,  therefore,  as  not 
being  his  agent,  he  was  not  responsible  by  English  law. 
Secondly,  the  act  must  not  have  been  justifiable  (w)  by 
the  law  of  the  place  where  it  was  done.  Therefore  in 
BlacCs  Case  (x)y  and  Blad  v.  Bamfield  (t/),  Lord  Nottingham 
held  that  a  seizure  in  Iceland,  authorized  by  the  Danish 
Government  and  valid  by  the  law  of  the  place,  could  not 
be  questioned  by  civil  action  in  England,  although  the 
plaintiff,  an  Englishman,  insisted  that  the  seizure  was  in 
violation  of  a  treaty  between  this  country  and  Denmark — 
a  matter  proper  for  remonstrance,  not  litigation.  And 
in  Dohree  v.  Napier  (a).  Admiral  Napier  having,  when 
in  the  service  of  the  Queen  of  Portugal,  captured  in 
Portuguese  water  an  English  ship  breaking  blockade, 
was  held  by  the  Court  of  Common  Pleas  to  be  justified 
by  the  law  of  Portugal  and  of  nations,  though  his  serving 
under  a  foreign  prince  was  contrary  to  English  law,  and 
subjected  him  to  penalties  under  the  Foreign  Enlistment 
Act.  And  in  Reg,  v.  Lesley  (a)  an  imprisonment  in 
Chili  on  board  a  British  ship,  lawful  there,  was  held  by 
Erie  C.  J.,  and  the  Court  for  Crown  Cases  Reserved,  to 
be  no  ground  for  an  indictment  here,  there  being  no 
independent  law  of  this  country  making  the  act  wTongful 
or  criminal.  As  to  foreign  laws  affecting  the  liability  of 
parties  in  respect  of  bygone  transactions,  the  law  is  clear 
that,  if  the  foreign  law  touches  only  the  remedy  or  pro- 
cedure for  enforcing  the  obligation,  as  in  the  case  of  an 
ordinary  statute  of  limitations,  such  law  is  no  bar  to  an 
action  in  this  coimtry  ;  but  if  the  foreign  law  extinguishes 


(tt)  See  Machado  v.  Fonte»  [1897]  (s)  2  Bing.  N.  C.  781,  42  R.  R. 

2  Q.  B.  231,  234.  598  (1836). 

{x)  3  Swanst.  603. 

[y)  3  Swanst.  604,  19  R.  R.  285  (a)  BeU  0.  G.  220,  29  L.  J.  M.  G. 

(1674).  97  (1860). 
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the  right  it  is  a  bar  in  this  country  equally  as  if  the 
extinguishment  had  been  by  a  release  of  the  party,  or 
an  act  of  our  own  Legislature.  This  distinction  is  well 
illustrated  on  the  one  hand  by  Ruber  v.  Steiner  (ft),  where 
the  French  law  of  five  years'  prescription  was  held  by  the 
Court  of  Common  Pleas  to  be  no  answer  in  this  country 
to  an  action  upon  a  French  promissory  note,  because 
that  law  dealt  only  with  procedure,  and  the  time  and 
manner  of  suit  {tempus  et  modum  actionis  imtituendae), 
and  did  not  affect  to  destroy  the  obligation  of  the  contract 
{valorem  contractus) ;  and  on  the  other  hand  by  Potter 
V.  Brown  (c),  where  the  drawer  of  a  bill  at  Baltimore 
upon  England  was  held  discharged  from  his  liability  for 
the  non-acceptance  of  the  bill  here  by  a  certificate  in 
bankruptcy,  under  the  law  of  the  United  States  of 
America,  the  Court  of  Queen's  Bench  adopting  the 
general  rule  laid  down  by  Lord  Mansfield  in  Ballantine 
V.  Golding  {d),  and  ever  since  recognized,  that,  *  what  is  a 
discharge  of  a  debt  in  the  country  where  it  is  contracted 
is  a  discharge  of  it  everywhere/  So  that  where  an 
obligation  by  contract  to  pay  a  debt  or  damages  is  dis- 
charged and  avoided  by  the  law  of  the  place  where  it 
was  made,  the  accessory  right  of  action  in  every  court 
open  to  the  creditor  unquestionably  falls  to  the  ground. 
And  by  strict  parity  of  reasoning,  where  an  obligation 
ex  delicto  to  pay  damages  is  discharged  and  avoided  by 
the  law  of  the  country  where  it  was  made,  the  accessory 
right  of  action  is  in  like  manner  discharged  and  avoided. 
Cases  may  possibly  arise  in  which  distinct  and  inde- 
pendent rights  or  liabilities  or  defences  are  created  by 
positive  and  specific  laws  of  this  countiy  in  respect  of 

(h)  2  Bing.  N.  0.  202,  42  R.  R.       R.  R.  663. 
6S8.  {d)  Cooke's  Bankrupt  Law,  487 ; 

{e)  5  East  124,  1  Smith  351,  7      noted  6  R.  R.  at  pp.  500,  501. 

P. — T.  P 
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foreign  transactions;  but  there  is  no  such  law  (unless  it 
be  the  Governors  Act  already  discussed  and  disposed  of) 
applicable  to  the  present  case  "  (e). 

liimita-  The  times  in  which  actions  of  tort  must  be  brought  are 

actions.  fixed  by  the  Statute  of  Limitation  of  James  I.  (21  Jac.  1, 
0.  16)  as  modified  by  later  enactments  (/).  No  general 
principle  is  laid  down,  but  actionable  wrongs  are  in  effect 
divided  into  three  classes,  with  a  different  term  of  limita- 
tion for  each.  These  terms,  and  the  causes  of  action  to 
which  they  apply,  are  as  follows,  the  result  being  stated, 
without  regard  to  the  actual  words  of  the  statute,  accord- 
ing to  the  modem  construction  and  practice : — 

Six  years : — Trespass  to  land  and  goods,  conversion, 
and  all  other  common  law  wrongs  (including  libel) 
except  slander  by  words  actionable  per  se  {g)  and 
injuries  to  the  person. 
Four  years : — Injuries  to  the  person  (including  im- 
prisonment). 
Ttco  years : — Slander  by  words  actionable  per  se, 

Suspen-  Persons  who  at  the  time  of  their  acquiring  a  cause  of 

statute  by  action  are  infants,  or  lunatics  (/^),  have  the  period  of 
limitation  reckoned  against  them  only  from  the  time  of 
the  disability  ceasing ;  and  if  a  defendant  is  beyond  seas 
at  the  time  of  the  right  of  action  arising,  the  time  runs 
against  the  plaintiff  only  from  his  return.  No  part  of 
the  United  Kingdom  or  of  the  Channel  Islands  is  deemed 

(e)  L.  R.  6  Q.  B.  at  pp.  28—30.  o.  97  (the  Mercantile  Law  Aznend- 

(/)  See  the  text  of  the  statutes,  ment  Act,  1856),  s.  10.    The  exist- 

Appendix  G.  ing  law  as  to  defendants  beyond 

{ff)  See  Blake  Odgers,  Digest  of  seas  is  the  result  of  4  &  5  Anne, 

Law  of  Libel,  4th  ed.  567.  c.  3  [al.  16],  s.  19,  as  explained  hy 

(A)  PlaintifPs  imprisoned  or  being  19  &  20  Vict.  o.  97,  s.  12.     As  to 

bejond  the  seas  had  the  same  right  the  retrospectiye  effect  of  s.  10,  see 

by  the  statute  of  James  I.,  but  this  JPardo  v.  Bingham  (1869)  L.  R.  i 

was  abrogated  by  19  &  20  Vict.  Cb.  736,  39  L.  J.  Ch.  170. 


disabili- 
ties. 
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to  be  beyond  seas  for  this  purpose  (t).  Married  women 
are  no  longer  within  this  provision  since  the  Married 
Women^s  Property  Act  of  1882  (A-).  If  one  cause  of 
disability  supervenes  on  another  unexpired  one  (as 
formerly  where  a  woman  married  under  age),  the  period 
of  limitation  probably  runs  only  from  the  expiration  of 
the  latter  disability  (/). 

Where  damage  is  the  gist  of  the  action,  the  time  runs  Erom 
only  from  the  actual  happening  of  the  damage  (m).  action  ^^ 

In  trover  the  statute  runs  from  demand  on  and  refusal  '°^®' 
by  the  defendant,  whether  the  defendant  were  the  first 
converter  of  the  plaintiff's  goods  or  not  («). 

Actions  for  statutory  penalties  are  subject  to  a  two  Statutory 
years'  limitation  by  the  Civil  Procedure  Act,  1833  (o).  ^^ 
The  compensation  given  by  the  Directors'  Liability  Act, 
1890,  is  not  a  penalty  within  the  Act(/?). 

Justices  of  the  peace  were  (q)  and  constables  (r)   are  Protection 
protected    by  general  enactments  that    actions    against  offi?ers.° 
them  for  any  thing  done  in  the  execution  of  their  office 
must  be  brought  within  six   months  of  the   act  com- 
plained of;    and  a  similar  rule  has    now   been   made 

(•)  See  preoeding  note.  of   limitation   of    actionB  against 

{k)  See  p.  68,  above.  public  bodies  or  officers :  see  Crumbie 

(t)  Cp.  BorrofOt  v.  miaon  (1871)  v.    Walhend  Local  Board  [1891]  1 

L.  R.  6  Ex.  128,  40  L.  J.  Ex.  131  Q.  B.  503,  60  L.  J.  Q.  B.  392. 

(on  the  Seal  Property  Limitation  („)  Miller  v.  Dell  [1891]  1  Q.  B. 

Act,  3  &  4  Wm.  IV.  c.  27) ;  but  468,  60  L.  J.  Q.  B.  404,  0.  A. 

the  language  of  the  two  statutes  (0)  3  &  4  Wm.  IV.  0.  42,  s.  3. 

Tx   «    »!.             »    '    >/io/ii\n  {p)  Thomson  v.  Lord  Clanmorrit 

m)  BaeklumaeT,  Bonom  (1861)  9  ^^^    1  n.   71«  fio  T    T  Ph   ^^7 

H.  L.  0.  603,  34  L.  J.  Q.  B.  181 ;  {l^^^J  ^  ^'  ^^®»  ^^  ^'  ^'  ^'  ^^^^ 

Barl^  Mam  CcUiery  Co.  v.  Mitchell  ^'  ^' 

(1886)  11  App.  Ca.  127,  66  L.  J.  W  ^  &  ^2  Vict.  0.  44,  s.  8  :  this 

Q.  B.  629,  f^ff^rmiTig  t.  e,  14  Q.  B.  *•  ^^**  '^P*   **  ^>®^  ^^  longer 

Div.  125.    The  same  principle  ap-  needed,  by  S.  L.  R.  Act,  1894. 

plies,  of  oomae,  to  special  periods  (r)  24  Geo.  II.  c.  44,  s.  8. 

p2 
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extending  to  all  acts  done  in  execution  or  intended 
execution  of  statutory  and  other  public  duties  or  autho- 
rities. The  fact  that  such  an  act  is  "  quasi-commercial " 
does  not  exclude  the  operation  of  the  statute  («). 

The  Act  also  makes  a  specially  favourable  provision  for 
the  costs  of  successful  defendants  (t).  This  does  not  apply 
to  appeals  or  interlocutory  proceedings  (w). 

The  enforcement  of  statutory  duties  is  often  made 
subject,  by  the  same  Acts  which  create  the  duties,  to  a 
short  period  of  limitation.  For  the  most  part  these 
provisions  do  not  really  belong  to  our  subject,  but  to 
various  particular  branches  of  public  law.  The  existence 
of  such  provisions  in  Lord  Campbell's  Act  and  the 
Employers'  Liability  Act  has  already  been  noticed. 


(a)  Public  Authorities  Protection 
Act,  1893,  66  &  67  Vict.  o.  61.  As 
to  what  kinds  of  act  are  included, 
Oreefiwell  v.  KoweU  [1900]  1  Q.  B. 
635,  69  L.  J.  Q.  B.  461,  C.  A.  As 
to  the  date  from  which  time  runs, 
Follef/  V.  Fordham  [1904]  2  K.  B. 
345,  73  L.  J.  K.  B.  687.  A  com- 
pany earning  profit  is  not  within 
the  Act,  though  its  operations  maj 
be  of  public  utility  and  authorized 
by  statute  :  A.-O,  y,  Margate  Fier 
[1900]  1  Ch.  749,  69  L.  J.  Ch.  331. 
But  a  county  counoU  owning 
tramways  is:  Farker  ▼.  Z.  C,  C, 
[1904]  2  K.  B.  601,  73  L.  J.  K.  B. 
561.  As  to  municipal  corporations, 
Fieldm  v.  Morley  Corporatum  [1900] 
A.  C.  133,  69  L.  J.  Ch.  314  ;  Jere- 
miah  Ambler  ^  Som  ▼.  Bradford 
Corporation  [1902]  2  CJh.  686,  71 
L.  J.  Ch.  744,  C.  A. ;  Lylea  v. 
Southend'On-Sea  Corporation  [1906] 
2  K.  B.  1,  74  L.  J.  K.  B.  484,  C.  A. 

{t)  See  as  to  this  Bottock  y. 
RatMey      Urban     J)iatriet    Council 


[1900]  2  Q.  B.  616,  69  L.  J.  Q.  B. 
946,  C.  A. ;  the  provision  has  led 
to  very  speculative  attempts  to 
bring  oases  within  the  Act,  see 
Holtworthy  Urban  Council  v.  H. 
Rural  Council  [1907]  2  Ch.  62,  76 
L.  J.  Ch.  389,  where  the  defen- 
dant council  was  not  charged 
with  having  done  anything  un- 
lawful at  all.  It  does  not  destroy 
the  judge's  regular  disoretionaiy 
power.  Dismissal  of  an  action  by 
consent  is  equivalent  for  this  pur- 
pose to  a  '<  judgment  obtained '  *  by 
the  defendants,  and  carries  thestatu- 
toxy  solicitor  and  client  costs :  Shaw 
V.  Hertfordahire  C.  C.  [1899]  2  Q.  B. 
282,  68  L.  J.  Q.  B.  867,  C  A.  It 
is  otherwise  where  the  plaintiff 
accepts  money  paid  into  Court  on 
one  issue,  and  in  effect  discontinueB 
the  action  on  other  issues:  Smith 
v.  Northleaeh  Rural  District  Council 
[1902]  1  Ch.  197,  71  L.  J.  Ch.  8. 

(u)  FieldenU  Case  and  Jeremiah 
Ambler  f  Sons*  CasCf  note  («),  above. 
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The  operation  of  the  Statute  of  Limitation  is  further  Exception 
subject  to  the  exception  of  concealed  fraud,  derived  from  oealed 
the  doctrine  and  practice  of  the  Court  of  Chancery,  which,  ™^^' 
whether  it  thought  itself  bound  by  the  terms  of  the 
statute,  or  only  acted  in  analogy  to  it  (^),  considerably 
modified  its  literal   application.      Where  a  wrong-doer 
fraudulently  conceals  his  own  wrong,  the  period  of  limita- 
tion runs  only  from  the  time  when  the  plaintiff  discovers 
the  truth,  or  with  reasonable  diligence  would  discover  it. 
Such  is  now  the  rule  of  the  Supreme  Court  in  every  branch 
of  it  and  in  all  causes  (y). 

A  plaintiff  may  not  set  up  by  way  of  amendment  claims 
in  respect  of  causes  of  action  which  are  barred  by  the 
statute  at  the  date  of  amendment,  though  they  were  not 
so  at  the  date  of  the  original  writ  (s). 

It  has  often  been  remarked  that,  as  matter  of  policy, 
the  periods  of  limitation  fixed  by  the  statute  of  James  are 
unreasonably  long  for  modem  usage ;  but  modem  legis- 
lation has  done  nothing  beyond  removing  some  of  the 
privileged  disabilities,  and  attaching  special  short  periods 
of  limitation  to  some  special  statutory  rights.  The 
Statutes  of  Limitation  ought  to  be  systematically  revised 
as  a  whole. 

We  have  now  reviewed  the  general  principles  which  Conolu- 
are  common  to  the  whole  law  of  Torts  as  to  liability,  as  Q^eral 
to  exceptions  from  liability,  and  as  to  remedies.     In  the  l*«^' 
following  part  of  this  work  we  have  to  do  with  the  several 
distinct  kinds  of  actionable  wrongs,  and  the  law  peculiarly 
applicable  to  each  of  them. 

(jr)  See  9   Q.   B.  Div.   68,  per  to  the  question  whether  before  the 

Brett  L.  J.  Judicature    Aots    the    Court    of 

df)  Gibb$  ▼.  Guild  (1882)  9  Q.  B.  Ghaucery  would  or  would  not  have 

DiT.  59,  51  L.  J.  Q.  B.  313,  whioh  had  jurisdiction  in  the  case, 
makes  the    equitable  doctrine   of  (z)  Weldon  y,  Neal{lSS7)  19  Q.B. 

general  application  without  regard  Div.  394,  56  L.  J.  Q.  B.  621. 
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CHAPTER  VI. 

PERSONAL     WRONGS. 

I. — Assault  and  Battery, 

Prelimi-  SECURITY  for  the  person  is  among  the  first  conditions  of 
civilized  life.  The  law  therefore  protects  us,  not  only 
against  actual  hurt  and  violence,  but  against  every  kind 
of  bodily  interference  and  restraint  not  justified  or  excused 
by  allowed  cause,  and  against  the  present  apprehension 
of  any  of  these  things.  The  application  of  unlawful 
force  to  another  constitutes  the  wrong  called  battery : 
an  action  which  puts  another  in  instant  fear  of  unlawful 
force,  though  no  force  be  actually  applied,  is  the  wrong 
called  assault.  These  wrongs  are  likewise  indictable 
offences,  and  under  modem  statutes  can  be  dealt  with 
by  magistrates  in  the  way  of  summary  jurisdiction, 
which  is  the  kind  of  redress  most  in  use.  Most  of  the 
learning  of  assault  and  battery,  considered  as  civil 
injuries,  turns  on  the  determination  of  the  occasions 
and  purposes  by  which  the  use  of  force  is  justified. 
The  elementary  notions  are  so  well  settled  as  to  require 
little  illustration. 
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"  The  least  touching  of  another  in  anger  is  a  battery  "  (a) ;  What 
*'  for  the  law  cannot  draw  the  line    between  different  gajd  a 
degrees  of  violence,  and  therefore  totally  prohibits  the  ^^^^^'T- 
first  and  lowest  stage  of  it;   every  man's  person  being 
sacred,  and  no  other  having  a  right    to    meddle  with 
it  in  any  the  slightest  manner  "  (b).     It  is  immaterial  not 
only  whether  the  force  applied  be  sufficient  in  degree  to 
cause  actual  hurt,  but  whether  it  bo  of  such  a  kind  as  is 
likely  to  cause  it.     Some  interferences  with  the  person 
which  cause  no  bodily  harm  are  beyond  comparison  more 
insulting  and  annoying  than  others  which  do  cause  it. 
Spitting  in  a  man's  face  is  more  offensive  than  a  blow,  and 
is  as  much  a  battery  in  law  (c).     Again,  it  does  not  matter 
whether  the  force  used  is  applied  directly  or  indii'ectly,  to 
the  human  body  itself  or  to  anything  in  contact  with  it ; 
nor  whether  with  the  hand  or  anything  held  in  it,  or  with  ^ 
a  missile  (d). 

Battery  includes  assault,  and  although  assault  strictly  What  an 
means  an  inchoate  battery,  the  word  is  in  modem  usage 
constantly  made  to  include  battery.  No  reason  appears 
f  jr  maintaining  the  distinction  of  terms  in  our  modern 
practice  :  and  in  the  draft  Criminal  Code  of  1879  "assault" 
is  deliberately  used  in  the  larger  popular  sense.  "An 
assault "  (so  runs  the  proposed  definition)  "  is  the  act  of 
intentionally  applying  force  to  the  person  of  another 
directly  or  indirectly,  or  attempting  or  threatening  by  any 

(a)  Holt  C.  J. ,  Cole  v.    Turner  But  there  is  much  older  authority, 

(1705)  6  ICod.  149,  and  £igelow,  see  Heg.  Brev.  108  b,  a  writ  for 

L.  C.  2 1 8 .  throwing  *  *  quondam  liquorem  cab"  - 

(6)  Blackst.  Comm.  iii.  120.  dum"  on    the   plaintiff:    <' caras 

{e)  R.  V.  Cotesworthf  6  Mod.  172.  erat  huiusmodi  praecedentis  brevis : 

(</)  rurtell  Y.  Home  (1838)  3  N.  quaedam    mulier     proiecit    super 

&  P.  oft4  (throwing  water  at  a  per-  aliam  mulierem  ydromellum  quod 

«K>n  ifi  assault ;  if  the  water  falls  on  anglice   dioitur  worte   quod   erat 

him  as  intended,  it  is  batterj  also).  nimis  calidum." 
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act  or  gesture  to  applj  snch  force  to  the  person  of  another, 
if  the  person  making  the  threat  causes  the  other  to 
believe  {e)  upon  reasonable  grounds  that  he  has  present 
ability  to  effect  his  purpose  "  (/). 

Examples  of  acts  which  amount  to  assaulting  a  man  are 
the  following:  "Striking  at  him  with  or  without  a  weapon^ 
or  presenting  a  gun  at  him  at  a  distance  to  which  the  gun 
will  carry,  or  pointing  a  pitchfork  at  him,  standing  within 
the  reach  of  it,  or  holding  up  one's  fist  at  him,  or  drawing 
a  sword  and  waving  it  in  a  menacing  manner"  {g)J  The 
essence  of  the  wrong  is  putting  a  man  in  present  fear 
of  violence,  so  that  any  act  fitted  to  have  that  effect  on  a 
reasonable  man  may  be  an  assault,  though  there  is  no  real 
present  ability  to  do  the  harm  threatened.)  Thus  it  may 
be  an  assault  to  present  an  unloaded  fire-arm  (A),  or  even,  it 
is  apprehended,  anything  that  looks  like  a  fire-arm.  So  if 
a  man  is  advancing  upon  another  with  apparent  intent  to 
strike  him,  and  is  stopped  by  a  third  person  before  he  is 

{e)  One  might  expect  ''beUeves  (h)  R.  v.  Jamn  (18U)  1  C.  &  E, 

or  oauses,"  &c. ;   but  this  would  630,  is  apparentlj  to  the  oontraiy. 

be  an  extension  of  the  law.    No  Tindol  C.  J.  held  that  a  man  could 

assault  is  committed  hj  presenting  not  be  convicted  of  an  attempt  to 

a  g^n  at  a  man  who  cannot  see  it,  discharge  a  loaded  fire- aim  under 

any  more  than  by  forming  an  in-  a  criminal  statute,  nor  even  of  an 

tention  to  shoot  at  him.  assault,  if  the  arm  was  (as  by  defec- 

(/)  Criminal    Code    (Indictable  tive  priming)  not  in  a  state  capable 

Offences)  Bill,  s.  203.    Sir  James  of    being   discharged;     but    thi» 

Stephen* s  definition  in  his  Digest  opinion  (also  held  by  Lord  Abinger, 

(art.  241)  is  more  elaborate;   and  Blake  y,  Barnard  (1840)  9  C.  &  P. 

the  Indian  Penal  Code  has  an  ex-  at  p.  628)  is  against  that  of  Park& 

tremelyminute  definition  of  ''using  B.  in  J2.  v.  St,  George  (1840)  9  0. 

force  to  another"  (h.   349).      As  &  P.  483,  493,  which  on  this  point 

Sir   James    Stephen    remarks,    if  would  almost  certainly  be  followed 

legislators  begfin  defining  in  this  at  this  day.    The  case  is  overruled 

way  it  is  hard  to  see  what  they  on  another  point,  purely  on  the 

can  assume  to  be  known.  words  of  the  statute,  and  not  here 

(^)  Bacon  Abr.    **  Assault   and  material,  ini2.  v.  i>Mrilu;or^A  [1892^ 

Battery,"  A ;    Hawkins  P.  C.  i.  2  Q.  B.  83,  66  L.  T.  302. 
110. 
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actually  within  striking  distance,  he  has  committed  an 
assault  (i).  Acts  capable  in  themselves  of  being  an  assault 
may  on  the  other  hand  be  explained  or  qualified  by  words 
or  circumstances  contradicting  what  might  otherwise  be 
inferred  from  them.  A  man  put  his  hand  on  his  sword 
and  said,  "  If  it  were  not  assize  time,  I  would  not  take 
such  language  from  you  " ;  this  was  no  assault,  because 
the  words  excluded  an  intention  of  actually  striking  {k),  ^ 

Hostile  or  unlawful  intention  is  necessary  to  constitute  Excusable 

'  .  .  acta. 

an  indictable  assault;  and  such  touching,  pushing,  or 
the  like  as  belongs  to  the  ordinary  conduct  of  life,  and 
is  free  from  the  use  of  unnecessary  force,  is  neither  an 
offence  nor  wrong.  "  If  two  or  more  meet  in  a  narrow 
passage,  and  without  any  violence  or  design  of  harm  the 
one  touches  the  other  gently,  it  will  be  no  battery"  (/). 
The  same  rule  holds  of  a  crowd  of  people  going  into  a 
theatre  or  the  like  {m).  Such  accidents  are  treated  as 
inevitable,  and  create  no  right  of  action  even  for  nominal 
damages.  In  other  cases  an  intentional  touching  is 
justified  by  the  common  usage  of  civil  intercourse,  as 
when  a  man  gently  lays  his  hand  on  another  to  attract 
attention.  But  the  use  of  needless  force  for  this 
purpose,  though  it  does  not  seem  to  entail  criminal 
liability  where  no  actual  hurt  is  done,  probably  makes 
the  act  civilly  wrongful  (n). 

(i)  Stephenn  y.  Myer$  (1830)  4  0.  ed.  Mews.    Some  of  ihe  dicta,  as 

&  P.  349,  34  R.  R.  811 ;  Bigelow,  might  be  expected,  are  in  conflict. 

L.  C.  217.    A  large  proportion  of  (A)  Tuberrille  v.  Savage  (1669)   1 

the  aathorities  on  this  subject  are  Mod.  3. 

Ni.i  Prius  cases  (cp.  however  Read  ^^  ^^^^  ^  j    ^^^  ^    ^           ^ 

V.  aker  (1853)  13  C.  B.  860,  22  L.  ^^    ^^g 

J.  C.  P.  201,  93  R.  R.  769):  see  ,   *          v    ,..      ^    x 

the    sub-title    of    Assault    under  W  Steph.  Dig.  Cr.  Law,  art. 

Criminal  Law  (iy,  1450,  .^7.)  nnd  ^41,  lUustrations. 

the  titie  Trespass  (xiy,  224—234)  («)  Cotcard  y.  BaddeJey  (1859)  4 

in  the  Digest  of  English  Case  Law,  H.  &  N.  478,  28  L.  J.  Ex.  260. 
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Mere  passive  obstruction  is  not  an  assault,  as  where 
a  man  by  standing  in  a  doorway  prevents  another  from 
coming  in  (o). 

Words  cannot  of  themselves  amount  to  an  assault  under 

any  circumstances,  though  there  is  evidence  of  an  earlier 

contrary  opinion : 

**  For  Meade's  case  proves,  or  my  Report's  in  fault, 
That  sing^g  can't  be  reckoned  an  assault "  (jff). 

There  is  little  direct  authority  on  the  point,  but  no  doubt 
is  possible  as  to  the  modem  law. 

Consent,  or  in  the  common  phrase  "leave  and  licence," 
will  justify  many  acts  which  would  otherwise  be 
assaults  (q),  striking  in  sport  for  example ;  or  even,  if 
coupled  with  reasonable  cause,  woimding  and  other  acts 
of  a  dangerous  kind,  as  in  the  praoti(»e  of  surgery.  But 
consent  will  not  make  acts  lawful  which  are  a  breach 
of  the  peace  or  otherwise  criminal  in  themselves,  or  un- 
warrantably dangerous.  To  the  authorities  already 
cited  (r)  under  the  head  of  General  Exceptions  we  may 
add  Hawkins'  paragraph  on  the  matter. 

"  It  seems  to  be  the  better  opinion  that  a  man  is  in  no 


(o)  ImirsY,  jry/i>(1843)  1  C.  &  Hawkins  P.  C.  i.  110.  That  it  was 
K.  257.  But  it  seems  the  other,  if  formerly  held  otherwise,  see  27 
he  is  going  where  he  has  a  right  to  Ass.  134,  pi.  11,  17  £d.  lY.  3, 
go,  is  justified  in  pushing  him  pi.  2,  36  Hen.  VI.  20  b,  pi.  8. 
aside,  though  not  in  striking  or  (q)  Under  the  old  system  of  plead- 
other  yiolence  outside  the  actual  ing  this  was  not  a  matter  of  special 
exercise  of  his  right:  see  p.  17o,  justification,  but  evidence  under  the 
above.  general  issue,  an  assault  by  comment 

{p)  The    Circuiteers,    by   John  being  a  contradiction   in    terms: 

Leyoester  Adolphus  (the  supposed  Christopherson    v.   Bare   (1848)    11 

speaker  is  Sir  Gregory  Lewin),  L.  Q.  B.  473,  17  L.  J.  Q.  B.  109,  75 

Q.   H.  i.  232;  Meade's  and  Belt's  R.  R.   454.      But    this  has  long 

<•«.,  1  Lewin  C.  C.  184 :  **no  words  ceased  to  be  of  any  importance  in 

or    singing  are   equivalent    to  an  England, 

assault,"    per    Holroyd    J.    Cp.  (r)  P.  161,  above. 
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danger  of  such  a  forfeiture  [of  recognizances  for  keeping 
the  peace]  from  any  hurt  done  to  another  by  playing  at 
cudgels,  or  such  like  sport,  by  consent,  because  the  intent 
of  the  parties  seems  no  way  unlawful,  but  rather  com- 
mendable, and  tending  mutually  to  promote  activity  and 
courage.  Yet  it  is  said  that  he  who  wounds  another  in 
fighting  with  naked  swords  does  in  strictness  forfeit  sucli 
a  recognizance,  because  no  consent  can  make  so  dangeroUvS 
a  diversion  lawful "  (s). 

It  has  been  repeatedly  held  in  criminal  cases  of  assault 
that  an  unintelligent  assent,  or  a  consent  obtained  by 
fraud,  is  of  no  effect  (0-  The  same  principles  would  no 
doubt  be  applied  by  courts  of  civil  jurisdiction  if  neces- 
sary. 

When  one  is  wrongfully  assaulted  it  is  lawful  to  repel  Self- 
force  by  force  (as  also  to  use  force  in  the  defence  of  those 
whom  one  is  bound  to  protect,  or  for  keeping  the  peace), 
provided  that  no  unnecessary  violence  be  used.  How 
much  force,  and  of  what  kind,  it  is  reasonable  and  proper 
to  use  in  the  circumstances  must  always  be  a  question  of 
fact,  and  as  it  is  incapable  of  being  concluded  beforehand 
by  authority,  so  we  do  not  find  any  decisions  which 
attempt  a  definition.  We  must'  be  content  to  say  that 
the  resistance  must  "not  exceed  the  bounds  of  mere 
defence  and  prevention"  (w),  or  that  the  force  used  in 
defence  must  not  be  more  than  "  commensurate  "  with 
that  which  provoked  it  (x).     It  is  obvious,  however,  that 

(«)  Hawkins,  P.  G.  i.  484.    The  relies  on  the   prisoner's   skiU,   it 

Roman  Law  went  even  farther  in  does  not  excuse  him  from  the  guilt 

encourag^g  contests  ^'gloriae  causa  of  manslaughter  if  death  ensuoK: 

et  virtutis,"  D.  9.  2,  ad.  1.  Aquil.  Common  tccailh  v.  Pieree,  138  Mass. 

7,  {  4.  165,  180. 

(/}  Similarly  where    consent   is  {u)  Blackst.  Gomm.  iii.  4. 

given  to  an  unreasonably  dangerous  (x)  Jieeee  v.  Taylor  (1835)  4  N.  & 

operation  or  treatment  by  one  who  H.  at  p.  470. 
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the  matter  is  of  much  greater  importance  in  criminal  than 
in  civil  law  (y). 

Menace  Menace  without  assault  is  in  some  cases  actionahle. 

goiahed  But  this  is  On  the  ground  of  its  causing  a  certain  special 
"*^j^  kind  of  damage;  and  then  the  person  menaced  need 
not  be  the  person  who  suffers  damage.  In  fact  the  old 
authorities  are  all,  or  nearly  all,  on  intimidation  of  a 
man's  servants  or  tenants  whereby  he  loses  their  service 
or  dues.  Therefore,  though  under  the  old  forms  of  action 
this  wrong  was  of  the  same  genus  with  assault  and 
battery,  we  shall  find  it  more  convenient  to  consider  it 
under  another  head.  Verbal  threats  of  personal  violence 
are  not,  as  such,  a  ground  of  civil  action  at  all.  If  a 
man  is  thereby  put  in  reasonable  bodily  fear  he  has  his 
remedy,  but  not  a  civil  one,  namely  by  security  of  the 
peace. 

Summary        Where   an   assault    is  complained  of    before    justices 

ings  T?hen  under  24  &  25  Vict.  c.  100,  and  the  complaint  has  been 

ci^^*°      dismissed    (after  an   actual  hearing  on  the  merits)  (s), 

action.        either  for  want  of    proof,   or  on  the  ground  that  the 

assault  or  battery  was   "justified  or  so  trifling  as  not 

to  merit  any  punishment,"  or  the  defendant  has  been 

convicted,  and  paid  the  fine  or  suffered  the  sentence,  as 


(y)  See  Stephen*  8  Digest  of  the 
Criminal  Law,  art.  200,  and  cp. 
Criminal  Code  Bill,  ss.  65 — 57  ; 
and  for  fall  disciusion  Dicej,  Law 
of  the  Constitation,  6th  ed.  appx. 
note  iv.  There  are  many  modem 
American  decisions,  chiefly  in  the 
Southern  and  Western  States.  A 
case  in  the  Y.  B.  Ed.  II.  381, 
"Trespas"  (the  placita  are  not 
numbered  in  this  volume)  suggests 


that  as  late  as  1319  ''  Son  assault 
demesne"  was  not  a  good  plea; 
but  the  special  verdict  as  reported 
said  only  that  the  defendant  was 
pursued  by  the  plaintiff,  not  that 
he  was  beaten,  and  it  may  have 
been  thought  insufficient  on  that 
ground. 

(e)  lUsed  v.  Kutt  (1890)  24  Q.  B. 
D.  669,  69  L.  J.  Q.  B.  311. 
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the  case  may  be,  no  farther  proceedings  either  civil  or 
criminal  can  be  taken  in  respect  of  the  same  assault  (a). 

II. — Fake  Imprisonment 

Freedom  of  the  person  includes  immunity  not  only  False 
from  the  actual  application  of  force,  but  from  every  kind  l^at?^'^" 
of  detention  and  restraint  not  authorized  by  law.  The 
infliction  of  such  restraint  is  the  wrong  of  false  imprison- 
ment; which,  though  generally  coupled  with  assault,  is 
nevertheless  a  distinct  wrong.  Laying  on  of  hands  or 
other  actual  constraint  of  the  body  is  not  a  necessary 
element ;  and,  if  ^^  stone  walls  do  not  a  prison  make  "  for 
the  hero  or  the  poet,  the  law  none  the  less  takes  notice 
that  there  may  be  an  eflEectual  imprisonment  without 
walls  of  any  kind.  ^'  Every  confinement  of  the  person  is 
an  imprisonment,  whether  it  be  in  a  common  prison  or 
in  a  private  house,  or  in  the  stocks,  or  even  by  forcibly 
detaining  one  in  the  public  streets"  (6).  And  when 
a  man  is  lawfully  in  a  house,  it  is  imprisonment  to 
prevent  him  from  leaving  the  room  in  which  he  is  (c). 
The  detainer,  however,  must  be  such  as  to  limit  the 
party's  freedom  of  motion  in  all  directions.  It  is  not 
an  imprisonment  to  obstruct  a  man's  passage  in  one 
direction  only.  "  A  prison  may  have  its  boundary  large 
or  narrow,  invisible  or  tangible,  actual  or  real,  or  indeed 

(0)  24  &  25  Vict.  c.  100,  ra.  42—  16  &  17  Vict.  c.  30,  8.  1,  repealed 

46.    Magper  v.  Broum  (1876)  1  0.  by  24  &  25  Vict.  c.  96. 
P.  D.  97,  decides  that  the  Act  is  ^  ^  ^, 

i«>t  confined  to  suits  strictly  for  the  ^  ^^^^^'  ^°^-  ^'  ^27. 

same  cause  of  action,  but  extends  (0)   Warner  y.  Riddiford,  4  C.  B. 

to  bar  actions  by  a  husband  or  N.  S.  180 ;  even  if  he  is  disabled 

master  for  consequential  damage :  by  sickness  from  moving  at  aU : 

the  words  of  the  Act  are  *'  same  the  assumption  of  control  is  the 

'  but  they  are  equivalent  to  main  thing :  Orainger  v.  J7i//(1838) 


*  same  assault "  in  the  earlier  Act,      4  Bing.  N.  G.  212. 
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iu  conception  only ;  it  may  in  itself  be  moveable  or  fixed ; 
but  a  boundary  it  must  bave,  and  from  that  boundary 
the  party  imprisoned  must  be  prevented  from  escaping : 
he  must  be  prevented  from  leaving  that  place  within  the 
limit  of  which  the  party  imprisoned  could  be  confined." 
Otherwise  every  obstruction  of  the  exercise  of  a  right  of 
way  may  be  treated  as  an  imprisonment  {d).  A  man 
is  not  imprisoned  who  has  an  escape  open  to  him  (e) ; 
that  is,  we  apprehend,  a  means  of  escape  which  a  man 
of  ordinary  ability  can  use  without  peril  of  life  or  limb. 
The  verge  of  a  cliflp,  or  the  foot  of  an  apparently 
impracticable  wall  of  rock,  would  in  law  be  a  suflBcient 
boundary,  though  peradventure  not  sufficient  in  fact  to 
restrain  an  expert  diver  or  mountaineer.  So  much  as  to 
what  amounts  to  an  imprisonment. 

.^v^.utK^a-  When  an  action  for  false  imprisonment  is  brought  and 
VuiJi  Hnd  defended,  the  real  question  in  dispute  is  mostly,  though 
iu»|Mii»ou-  jjQ^  always,  whether  the  imprisonment  was  justified. 
One  could  not  account  for  all  possible  justifications 
except  by  a  full  enumeration  of  all  the  causes  for  which 
one  man  may  lawfully  put  constraint  on  the  person  of 
another :  an  undertaking  not  within  our  purpose  in  this 
work.  We  have  considered,  under  the  head  of  General 
Exceptions  (/),  the  principles  on  which  persons  acting  in 
the  exercise  of  special  duties  and  authorities  are  entitled 
to  absolute  or  qualified  immunity.  With  regard  to  the 
lawfulness  of  arrest  and  imprisonment  in  particular,  there 
are  divers  and  somewhat  minute  distinctions  between  the 

(d)  Bird  v.  J(mi8  (1846)  7  Q.  B.  is  ...  a  total  reBtraint  of  the 
742,  15  L.  J.  Q.  B.  82,  68  R.  R.  liberty  of  the  person."  Lord 
r>64.  per  Coleridge  J.  Denman  G.  J.  dissented. 

(e)  Williams  J.,  i*.  To  the  same  (/)  Ch.  IV.,  pp.  116,  119  sqq.y 
effect Patteeon J.:  "Imprisonment  above. 

I  — 
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powers  of  a  peace-officer  and  those  of  a  private  citizen  {g) : 
of  which  the  chief  is  that  the  officer  may  without  a 
warrant  arrest  on  reasonable  suspicion  of  felony,  even 
though  a  felony  has  not  in  fact  been  committed,  whereas 
a  private  person  so  arresting,  or  causing  to  be  arrested, 
an  alleged  offender,  must  show  not  only  that  he  had 
reasonable  grounds  of  suspicion  but  that  a  felony  had 
actually  been  committed  (A).  The  modem  policeman  is 
^  statutory  constable  having  all  the  powers  which  a 
constable  has  by  the  common  law  (*),  and  special  statutory 
powers  for  dealing  with  various  particular  offences  (k).. 

Every  one  is  answerable  for  specifically  directing  the  who  is 
arrest  or  imprisonment  of  another,  as  for  any  other  act  ^^fj®^' 
that  he  specifically  commands  or  ratifies;  and  a  superior 
officer  who  finds  a  person  taken  into  custody  by  a 
constable  under  his  orders,  and  then  continues  the 
custody,  is  liable  to  an  action  if  the  original  arrest  was 
unlawful  (/).  Nor  does  it  matter  whether  he  acts  in  his 
own  interest  or  in  another's  (m).  But  one  is  not  answer- 
able for  acts  done  upon  his  information  or  suggestion  by 
an  officer  of  the  law,  if  they  are  done  not  as  merely 
ministerial  acts,  but  in  the  exercise  of  the  officer's  proper 

(^)  Stephen,  Dig.  Grim.    Proo.  powers  of  constables  and  others  to 

0.  12,  1  Hist.  Or.  Law,  193:  and  arrest  for  preservation  of  the  peace, 

see  Hogg  ▼.  Ward  (1858)  3  H.  &  N.  which  seem  not  free  from  doubt, 

417,  27  L.  J.  Ex.  443.  see   Timothy  v.   Simpson  (1835)   1 

(A)  This  applies  only  to  felony:  C.  H.  &  R.  757,  40  R.  B.  722, 

'*  Uie  law  [».«.,  common  law]  does  Bigelow  L.  G.  257,  per  Parke  B. 

not  excuse  constables  for  arresting  ^^j  g^j^^^  ^   ^^^    ^    ^.iw, 

persons  on  the  reasonable   belief  noo 

that  they  have  committed  a  mis-  '    ^    ^        ^  , 

demeanour :  "  see  Gr\tinY.  Coleman  W  ^'•*^»  ^'  ^'^""^  "«*«  W- 

(1859)  4  H.  &  N.  265,  28  L.  J.  Ex.  (m)  Barker  v.   Braham  (1773)   2 

134.  W.  Bl.   866   (attorney  suing  out 

(i)  Stephen,  1  Hist.   Gr.  Law,  and  procuring  execution  of  void 
197,  199.    As  to  the  common  law   .  process). 
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authority  or  discretion.  Rather  troublesome  doubts  may 
arise  in  particular  cases  as  to  the  quality  of  the  act 
complained  of,  whether  in  this  sense  discretionary,  or 
ministerial  only.  The  distinction  between  a  servant 
and  an  "  independent  contractor  "  (n)  with  regard  to  the 
employer's  responsibility  is  in  some  measure  analogous. 
A  party  who  sets  the  law  in  motion  without  makiog  its 
act  his  own  is  not  necessarily  free  from  liability.  He  may 
be  liable  for  malicious  prosecution  (of  which  hereafter)  (o) ; 
but  he  cannot  be  sued  for  false  imprisonment,  or  in  a 
court  which  has  not  jurisdiction  over  cases  of  malicious 
prosecution.  "  The  distinction  between  false  imprison- 
ment and  malicious  prosecution  is  well  illustrated  by  the 
case  where,  parties  being  before  a  magistrate,  one  makes  a 
charge  against  another,  whereupon  the  magistrate  orders 
the  person  charged  to  be  taken  into  custody  and  detained 
until  the  matter  can  be  investigated.  The  party  making 
the  charge  is  not  liable  to  an  action  for  false  imprison- 
ment, because  he  does  not  set  a  ministerial  oflScer  in 
motion,  but  a  judicial  oflScer.  The  opinion  and  judgment 
of  a  judicial  officer  are  interposed  between  the  charge 
and  the  imprisonment "  (p).  Where  an  officer  has  taken 
a  supposed  offender  into  custody  of  his  own  motion,  a 
person  who  at  his  request  signs  the  charge-sheet  does  not 
thereby  make  the    act   his   own  (q),  any  more  than  one 


(n)  P.  79,  above.  of  the  facts  that  there  is  reasonable 

(o)  See    FUzjohn    v.    MackUider  oause :   Hope  v.  Evered  (18S6)   17 

(1861)  Ex.  Ch.  9  C.  B.  N.  S.  605,  Q.  B.  D.  338,  56  L.  J.  M.  C.  146 ; 

;iO  L.  J.  C.  P.  257.  Lea  v.  Chm-rington  (1889)  23  Q.  B. 

{p)  WiUes  J.,  Austin  v.  Bowling  Div.  45,  272,  68  L.  J.  Q.  B.  461. 
(1870)  L.  R.  6  C.  P.  at  p.  640  ;  West  {q)  Grinham  v.    TFilley  (1859)  4 

V.  6;mi//«««jrf(1838)3M.  &W.418,  H.  &  N.  496,  28  L.  J.  Ex.  242, 

49  R.  R.  666  ;  Bigelow  L.  0.  237  ;  followed  by  C.  A.,  Sewellv.  National 

nor  does  an  action  for  maliciouB  Telephone  Co.  [1907]  1  K.  B.  657, 

prosecution  lie  where  the  judicial  76  L.  J.  K.  B.  196. 
officer  has  held  on  a  true  statement 
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who  certifies  work  done  under  a  contract  thereby  makes 
the  contractor  his  servant.  But  where  an  officer  consents 
to  take  a  person  into  custody  only  upon  a  charge  being 
distinctly  made  by  the  complainant,  and  the  charge-sheet 
signed  by  him,  there  the  person  signing  the  charge- 
sheet  must  answer  for  the  imprisonment  as  well  as  the 
officer  (r). 

Again,  where  a  man  is  given  into  custody  on  a  mis- 
taken charge,  and  then  brought  before  a  magistrate  who 
remands  him,  damages  can  be  given  against  the  prosecutor 
in  an  action  for  false  imprisonment  only  for  the  trespass 
in  arresting,  not  for  the  remand,  which  is  the  act  of  the 
magistrate  («). 

What  is  reasonable  cause  of  suspicion  to  justify  arrest  Reason- 
may  be  said,  paradoxical  as  the  statement  looks,  to  be  probable 
neither  a  question  of  law  nor  of  fact,  at  any  rate  in  the  ^'"®' 
common  sense   of  the  terms.     Not  of  fact,  because  it 
is  for  the  judge  and  not  for  the  jury  (t)  ;   not  of  law, 
because    "no    definite   rule   can  be   laid   down    for  the 
exercise  of  the  judge's  judgment  "  (w).     It  is  a  matter  of 
judicial  discretion  such  as  is  familiar  enough  in  the  classes 
of  cases  which  are  disposed  of  by  a  judge  sitting  alone ; 
but  this  sort  of  discretion  does  not  find  a  natural  place  in 
a  system  which  assigns  the  decision  of  facts  to  the  jury 

(r)  Ausiiny.  2)o«c/i»^(1870)L.R.  (1849)  4  Ex.  445,  19  L.  J.  Ex.  9, 

5  C.  P.  634,  39  L.  J.  C.  P.  260.  80   R.  R.   657;   and  Orinham  v. 

As   to   the  protection   of   parties  JFilley,  last  note. 

inuiDg  an  execution  in   regular  ^.^  j.^^  ^  ^,^,^  ^jg^gj  j2  ^  3 

coarse,   though    the   judgment  is  87118LJOB76 
afterwards    set    aside    on    other 

grounds,  see  Smith  v.  Si/dnet/ (IS70)  W  ^«»'«  ▼•  ^(^rks  (1861)  7  H. 

L.  R.  5  Q.  B.  203,  39  L.  J.  Q.  B.  &  ^'  ^^y  30  L.  J.  Ex.  389. 

144.    One  case  often  cited,  i^/i^u79^  {u)  ZitUr    v.    Ferryman    (1870) 

y.  Jioyie  (1808,  Lord  EUenborough)  L.  R.  4  H.  L.  521,  535,  per  Lord 

1    Camp.    187,    seems   not    g^ood  Chelmsford.  So  per  Lord  Colonsay 

authority :    see  Gosden  r.  Elphick  at  p.  540. 
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and  the  determmation  of  the  law  to  the  judge.  The 
anomaloufl  character  of  the  rule  has  been  more  than 
once  pointed  out  and  regretted  by  the  highest  judicial 
authority  (a;).  The  truth  seems  to  be  that  the  question 
was  formerly  held  to  be  one  of  law,  and  has  for  some  time 
been  tending  to  become  one  of  fact,  but  the  change  has 
never  been  formally  recognized.  The  only  thing  which 
can  be  certainly  afltoned  in  general  terms  about  the 
meaning  of  '^  reasonable  cause  "  in  this  connexion  is  that 
on  the  one  hand  a  belief  honestly  entertained  ia  not 
of  itself  enough  {y) ;  on  the  other  hand,  a  man  is  not 
bound  to  wait  until  he  is  in  possession  of  such  evidence 
as  would  be  admissible  and  sufficient  for  prosecuting  the 
offence  to  conviction,  or  even  of  the  best  evidence  which 
he  might  obtain  by  further  inquiry.  "  It  does  not  follow 
that  because  it  would  be  very  reasonable  to  make  further 
inquiry,  it  is  not  reasonable  to  act  without  doing  so  "  (2). 
It  is  obvious,  also,  that  the  existence  or  non-existence  of 
reasonable  cause  must  be  judged,  not  by  the  event,  but  by 
the  party's  means  of  knowledge  at  the  time. 

Although  the  judge  ought  not  to  leave  the  whole  ques- 
tion of  reasonable  cause  to  the  jury,  there  seems  to  be  no 
objection  to  his  asking  the  jury,  as  separate  questions, 
whether  the  defendant  acted  on  an  honest  belief,  and 


(jr)  Lord  Campbell  in  Bnmghton  which  would  create  a  reasonable 

Y.  Jackson  (1852)  18  Q.  B.  378,  383,  suspicion  in  the  mind  of  a  reason- 

21  L.  J.Q.  B.  266;  LordHatherley,  able   man,"  per    Lord    Campbell 

Lord  Westbury,  and  Lord  Colonsay  C.  J. 

(all    familiar    with   procedure  in  (.)  Bramwell    B.,   Ferryman   v. 

which  there  was  no  jury  at  all)  in  zister  (1868)  L.  R.  3  Ex.  at  p.  202, 

Liater  v.  Penyman,  L.  R.  4  H,  L.  approved  by  Lord  Hatherley,  #.  <?. 

531,  538,  639.  nom.  LtMter  v.  Ferrytnan,  L.  R.  4 

(;/)  Broughton  v.  Jackson  (1852)  H.  L.  at  p.  633.      Compare  the 

18  Q.  B.  378,  21  L.  J.  Q.  B.  266:  authorities  on  malicious  proseca- 

the  defendant  must  show  '*  facts  tion,  pp.  314 — 319,  below. 
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whether  he  used  reasonable  care  to  inform  himself  of  the 
facts  (a). 

III. — Injuries  in  Family  Rehtiom, 

Next  to  the  sanctity  of  the  person  comes  that  of  the  Protection 
personal  relations  constituting  the  family.  Depriving  a  relatione, 
husband  of  the  society  of  his  wife,  a  parent  of  the  com- 
panionship and  confidence  of  his  children,  is  not  less  a 
personal  injury,  though  a  less  tangible  one,  than  beating 
or  imprisonment.  The  same  may  to  some  extent  be  said 
of  the  relation  of  master  and  servant,  which  in  modem 
law  is  created  by  contract,  but  is  still  regarded  for  some 
purposes  as  belonging  to  the  permanent  organism  of  the 
family,  and  having  the  nature  of  status.  It  seems 
natural  enough  that  an  action  should  lie  at  the  suit  of 
the  head  of  a  household  for  enticing  away  a  person  who 
is  under  his  lawful  authority,  be  it  wife,  child,  or  servant : 
there  may  be  difficulty  in  fixing  the  boundary  where  the 
sphere  of  domestic  relation  ends  and  that  of  pure  con- 
tract begins,  but  that  is  a  difficulty  of  degree.  That  the 
same  rule  should  extend  to  any  wrong  done  to  a  wife, 
child,  or  servant,  and  followed  as  a  proximate  conse- 
quence by  loss  of  their  society  or  service,  is  equally  to  be 
expected.  Then  if  seduction  in  its  ordinary  sense  of 
physical  and  moral  corruption  is  part  of  the  wrong- 
doer's conduct,  it  is  quite  in  accordance  with  principles 
admitted  in  other  parts  of  the  law  that  this  should  be  a 
recognized  ground  for  awarding  exemplary  damages.  It 
is  equally  plain  that  on  general  principle  a  daughter  or 
servant  can  herself  have  no  civil  remedy  against  the 
seducer,  though  the  parent  or  master  may:  no  civil 
remedy,  we  say,  for  other  remedies  have  existed  and  exist. 

(a)  H.  Stephen  on  Malicious  Prosecution,  ch.  yii. 

u2 
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She  cannot  complain  of  that  which  took  place  by  her  own 
consent.  Any  difierent  rule  would  be  an  anomaly. 
Positive  legislation  might  introduce  it  on  grounds  of 
moral  expediency ;  the  courts,  which  have  the  power  and 
the  duty  of  applying  known  principles  to  new  cases,  but 
cannot  abrogate  or  modify  the  principles  themselves,  are 
unable  to  take  any  such  step. 

Historical  There  seems,  in  short,  no  reason  why  this  class  of 
oTthr^*"  wrongs  should  not  be  treated  by  the  common  law  in 
common  q^  fairly  simple  and  rational  manner,  and  with  results 
herein.  generally  not  much  unlike  those  we  actually  find,  only 
free  from  the  anomalies  and  injustice  which  flow  from 
disguising  real  analogies  imder  transparent  but  cum- 
brous fictions.  But  as  matter  of  history  (and  pretty 
modem  history)  the  development  of  the  law  has  been 
strangely  halting  and  one-sided.  Starting  from  the 
particular  case  of  a  hired  servant,  the  authorities  have 
dealt  with  other  relations,  not  by  openly  treating  them  as 
analogous  in  principle,  but  by  importing  into  them  the 
fiction  of  actual  service ;  with  the  result  that  in  the  class  of 
cases  most  prominent  in  modem  practice,  namely,  actions 
brought  by  a  parent  (or  person  in  loco  parentis)  for  the 
seduction  of  a  daughter,  the  test  of  the  plaintijBf's  right  has 
come  to  be,  not  whether  he  has  been  injured  as  the  head 
of  a  family,  but  whether  he  can  make  out  a  constructive 
**  loss  of  service  "  (i). 

Trf Rpftss         The  common  law  provided  a  remedy  by  writ  of  trespass 
Awaywiie,  ^^^  ^^®  actual  taking  away  of  a  wife,  servant,  or  heir, 

{h)  The  statement  here  was  ap-  amiss,  though  the  amendments  of 

proved    by    FitzGibbon  L.  J.  in  the   19th  century  in  the   law  of 

Murray  v.  Fitzgerald  [1906]  2  I.  R.  evideooe    have   removed    some  of 

254,    265.      Christian's    note    on  the  grievances  mentioned. 
Blackstone    iii.    142    is    still    not 
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and  perhaps  younger  oliild  also  (c).  An  action  of  trespass  &o.  and 
also  lay  for  wrongs  done  to  the  plaintifi's  wife  or  servant  tervUium. 
(not  to  a  child  as  such),  whereby  he  lost  the  society  of  *'"*"^- 
the  former  or  the  services  of  the  latter.  The  language 
of  pleading  was  per  quod  consortium,  or  servitiu/n  amhit. 
Such  a  cause  of  action  was  quite  distinct  from  that  which 
the  husband  might  acquire  in  right  of  the  wife,  or  the 
servant  in  his  own  right.  The  trespass  is  one,  but  the 
remedies  are  "  diversis  respectibus  "  {d),  "  If  my  servant 
is  beat,  the  master  shall  not  have  an  action  for  this 
battery,  unless  the  battery  is  so  great  that  by  reason 
thereof  he  loses  the  service  of  his  servant,  but  the  servant 
himself  for  every  small  battery  shall  have  an  action ;  and 
the  reason  of  the  difference  is,  that  the  master  has  not 
any  damage  by  the  personal  beating  of  his  servant,  but 
by  reason  of  a  per  quod,  viz.  per  quod  servitium,  Sfc. 
amisit ;  so  that  the  original  act  is  not  the  cause  of  his 
action,  but  the  consequent  upon  it,  viz.  the  loss  of  his 
service,  is  the  cause  of  his  action ;  for  be  the  battery 
greater  or  less,  if  the  master  doth  not  lose  the  service  of 
his  servant,  he  shall  not  have  an  action"  (e).  The  same 
rule  applies  to  the  beating  or  maltreatment  of  a  man's 
wife,  provided  it  be  "  very  enormous,  so  that  thereby  the 
husband  is  deprived  for  any  time  of  the  company  and 
assistance  of  his  wife"  (/). 

Against  an  adulterer  the  husband  had  an  action  at  ''Criminal 
common  law,  commonly  known  as  an  action  of  criminal  tion." 

{e)  F.  N.  B.  89  O,  90  H,  91  I ;  (d)  Y.  B.  19  Hen.  VI.  45,  pi.  94. 
BlackBt.  Comm.  iii.  139.  The  {e)  Robert  Maryt'a  ease  (1612)  9 
yrnt  "WBA  de  uxore  abdueta  eum  bonis  Co.  Rep.  113  a.  But  a  master 
riri  tut,  or  an  ordinary  writ  of  shall  not,  as  the  law  now  standi, 
trespass  (F.  N.  B.  62  K) ;  a  case  as  have  an  action  for  a  trespass  where- 
late  as  the  Restoration  is  men-  bj  his  servant  is  killed.  Seep.  65, 
tioned  in  Bac.  Abr.  v.  328  (ed.  above. 
1832).  (/)  Blackst.  Comm.  iii.  140. 
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conversation.  In  fonn  it  was  generally  trespass  vi  et 
armisj  on  the  theory  that  "  a  wife  is  not,  as  regards  her 
husband,  a  free  agent  or  separate  person  "  (g),  and  there- 
fore her  consent  was  immaterial,  and  the  husband  might 
sue  the  adulterer  as  he  might  have  sued  any  mere  tres- 
passer who  beat,  imprisoned,  or  carried  away  his  wife 
against  her  will.  Actions  for  criminal  conversation  were 
abolished  in  England  on  the  establishment  of  the  Divorce 
Court  in  1857,  but  damages  can  be  claimed  on  the  same 
principles  in  proceedings  under  the  jurisdiction  then 
instituted  (A). 

In  practice  these  actions  were  always  or  almost  always 
instituted  with  a  view  to  obtaining  a  divorce  by  private 
Act  of  Parliament ;  the  rules  of  the  House  of  Lords  (in 
which  alone  such  Bills  were  brought  in)  requiring  the 
applicant  to  have  obtained  both  the  verdict  of  a  jury  in 
an  action,  and  a  sentence  of  separation  a  menm  et  toro 
in  the  Ecclesiastical  Court. 

Enticing  An  action  also  lay  for  enticing  away  a  servant  (that 
servants,  is,  procuring  him  or  her  to  depart  voluntarily  from  the 
master's  service),  and  also  for  knowingly  harbouring  a 
servant  during  breach  of  service  ;  whether  by  the  common 
law,  or  only  after  and  by  virtue  of  the  Statute  of 
Labourers  (t),  is  doubtful.  Quite  modern  examples  are 
not  wanting  (A-). 

(^)  Coleridge  J.  in  Lumley  v.  Gye  this  statute,  parsed  in  conRcqueno& 

(1863)  22  L.  J.  Q.  B.  at  p.  478.  of  the  Black  Death,  marks  a  great 

Case  would  also  lie,  and  the  common  crisis   in  the  history  of    English 

form  of  declaration  was  for  some  agriculture  and  land  tenure.    A»  to 

time  considered  to  be  rather  case  its  bearing  on  the  matter  in  hand, 

than  trespass :  Macfadzen  y.  Olivant  see    the    dissenting   judgment  of 

(1806)   6   East  387.    See  note  (i)  Coleridge    J.    in    Lumley    v.    Gye 

below.  

(A)  20  &21  Vict.  c.  86, 8S.  33,  69.  (A)  Hartley  v.    Cummings  (1847) 

(t)   23  Edw.   in.    (a.d.    1349) :  5  C.  B.  247, 17  L.  J.  C.  P.  84. 


tion  in 
modern 
practice : 


SEDUCTION.  231 

Much  later  the  experiment  was  tried  with  suooess  of 
a  husband  bringing  a  like  action  '^against  such  as 
persuade  and  entice  the  wife  to  live  separate  from  him 
without  a  sufficient  cause  "  (/). 

Still  later  the  action  for  enticing  away  a  servant,  per 
quod  servitium  amisity  was  turned  to  the  purpose  for 
which  alone  it  may  now  be  said  to  survive,  that  of 
punishing  seducers;  for  the  latitude  allowed  in  esti- 
mating damages  makes  the  proceeding  in  substance 
almost  a  penal  one  (//). 

In  this  kind  of  action  it  is  not  necessary  to  prove  the  Aotiona 
existence  of  a  binding  contract  of  service  between  the    ^^     "^' 
plaintiff  and  the  person  seduced  or  enticed  away.      The 
presence  or  absence  of  seduction  in   the  common  sense  P^^^^r 

*  presump- 

( whether    the    defendant    "  debauched     the     plaintiff's  tion  of 


(1853)  2  £.  &  B.  216,  22  L.  J.  Q.  B.  that  tz^spass  or  case  might  be 
463,  480.  The  action  was  gene-  nsed  at  the  pleader's  option : 
rally  on  the  case,  but  it  might  be  Chamberlain  v.  Hazelwood  (1839) 
trespass:  e,g.,  Tullidge  v.  Wade  6  M.  &  W.  615,  9  L.  J.  Ex.  87. 
(1769)  3  Wils.  18,  an  action  for  The  only  conclusion  which  can  or 
beducing  the  plaintiff's  daughter,  need  at  this  day  be  drawn  from 
where  the  declaration  was  in  tres-  such  fluctuations  is  that  the  old 
pass  rt  et  armia.  How  this  can  be  system  of  pleading  did  not  succeed 
accounted  for  on  principle  I  know  in  its  professed  object  of  maintain- 
not,  short  of  regarding  the  servant  ing  clear  logical  distinctions  be- 
as  a  quasi  chattel :  the  difficulty  tween  difiPerent  causes  of  action, 
wa.  felt  by  Sir  James  Mansfield,  (n  Blackst.  Comm.  iii.  139; 
r«arf,r«rrfT.  r««<».(1807)2B.&  ^^j,,,,^^,  ^_  ^,^^^^„^  ^l^.^j 
P.  N.  K.  476,  482.  For  a  tune  it  ^^^  ^.^^  ^  j^  ^  ^^^  j^ 
seemed  the  better  opinion  hovrever,  ^^  ^^.^^  ^^^  ^^  ^.^  ^^ 
that  tre8p«»  was  the  only  proper  ^^^j  „f  ,„^  ^y„„. 
form:  iiid.,I>itehamr.Sond  {16H)  ' 
2  M.  &  S.  436,  see  14  K.  R.  836  ».  W  The  text  from  this  point  to 
It  was  formally  decided  as  late  as  P-  235  below  is  adopted  by  Fitz- 
1839  (without  giving  any  other  Gibbon  L.  J.  in  Murray  v.  Fitz- 
reason  than  the  constant  practice)  f^ald  [1906]  2  I.  R.  264,  266. 
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daughter,"  in  the  forensic  phrase)  makes  no  difference 
in  this  respect ;  it  is  not  a  necessary  part  of  the  cause 
of  action,  but  only  a  circumstance  of  aggravation  (m). 
Whether  that  element  be  present  or  absent,  proof  of  a 
de  facto  relation  of  service  is  enough ;  and  any  fraud 
"whereby  the  servant  is  induced  to  absent  himself  or 
herself  affords  a  ground  of  action,  "  when  once  the 
relation  of  master  and  servant  at  the  time  of  the  acts 
complained  of  is  established"  («). 

This  applies  even  to  an  actual  contract  of  hiring  made 
by  the  defendant  with  a  female  servant  whom  he  has 
seduced,  if  it  is  found  as  a  fact  that  the  hiring  was  a 
merely  colourable  one,  undertaken  with  a  view  to  the 
seduction  which  followed  (o).  And  a  de  facto  service  is 
not  the  less  recognized  because  a  third  party  may  have 
a  paramount  claim :  a  married  woman  living  apart  from 
her  husband  in  her  father's  house  may  be  her  father's 
servant,  even  though  that  relation  might  be  determined 
at  the  will  of  the  husband  (jd).  Some  evidence  of  such 
a  relation  there  must  be,  but  very  little  will  serve.  A 
grown-up  daughter  keeping  a  separate  establishment 
cannot  be  deemed  her  father's  servant  (q) ;  nor  can  a 
daughter,  whether  of  full  age  or  not,  who  at  the  time  of 
the  seduction  is  actually  another  person's  servant,  so  that 


(w)  Evans  v.  TTalton  (1867)  L.  R.  (o)  Speight  v.    Oliviera  (1819)  2 

2  C.  P.  616,  36  L.  J.  C.  P.  307,  Stark.  493,  20  R.  R.  728,  cited  with 

where  it  was  unsuccessfully  con-  approTal  bj  Montague  Smith  J., 

tended  that  the  action  for  seducing  L.  R.  2  G.  P.  624. 

a  daughter  with  loss  of  service  as  ^^^  ^^^^^  ^    ^^^..^  ^^g^^j  ^ 

the  consequence,  and  for  enticing  3   ^  ^   gg^^  g^  ^    3^   236.    This 

away    a    servant,    were    distinct  ^as  long  before  courts  of  law  did 

species ;    and   that  to  sustain  an  ^^  ^^^  recognize  any  capacity  of 

action  for  "  enticing  away"  alone,  ^^^racting  in  a  married  woman, 
a  binding  contract  of  service  must 

be  proved.  (?)  J^anley  v.  Field  (1869)  7  C.  B. 

(«)  WiUes  J.,  L.  R.  2  C.  P.  622.  N.  S.  96,  29  L.  J.  C.  P.  79. 
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no  part  of  her  services  is  at  her  parent's  disposal  (r).  On 
the  other  hand,  the  fact  of  a  child  living  with  a  parent,  or 
any  other  person  in  loco  parentis^  as  a  memher  of  the  family 
of  which  that  person  is  the  head,  is  deemed  enough  to 
support  the  inference  "  that  the  relation  of  master  and 
servant,  determinable  at  the  will  of  either  party,  exists 
between  them  "  («).  And  a  daughter  under  age,  returning 
home  from  service  with  another  person  which  has  been 
determined,  may  be  deemed  to  have  re-entered  the  service 
of  her  father  {t).  "  The  right  to  the  service  is  suflS- 
cient"  (w). 

Partial  attendance  in  the  parents'  house  is  enough  to 
constitute  service,  as  where  a  daughter  employed  elsewhere 
in  the  daytime  is  without  consulting  her  employer  free  to 
assist,  and  does  assist,  in  the  household  when  she  comes 
home  in  the  evening  {x). 

Some  loss  of  service,  or  possibility  of  service,  must  be  Damages. 
shown  as  consequent  on  the  seduction,  since  that  is,  in 
theory,  the  ground  of  action  (y) ;  but  when  that  condition 


(r)  i>M»v.  Ptftf/(1804)  5East45,  1812),   Bigelow    L.    C.    286,   and 

7  R.  R.  653 ;  even  if  by  the  mas-  notes. 

ter's  licenoe  she  gives  occasional  {»)  Bramwell  B.  in  Thompson  v. 

help  in  her  parent*  8  work;  Thotnpsoti  Ross,  last  note.     Even  without  a 

T.  Rou  (1859)  5  H.  &  N.  16,  29  quasi-parental  relation  a  sister  may 

L.    J.    Ex.    1 ;     Hedges  v.    Tagg  be  the  servant  of  her  brother,  and 

(1872)  L.  R.  7  Ex.  283,  41  L.  J.  this    though   they  are   co-owners 

Ex.  169  ;    Whitboume  v.   WilUama  of  the  house  :  Mnrrag  v.  Fitzgerald 

[1901]  2  K.  B.  722,  70  L.  J.  K.  B.  [1906]  2  I.  R.  254,  C.  A. 

933,  C.  A.     In  the  United  States  (0    Terry    v.   Hutchinson    (1868) 

it  is  generally  held    that   actual  L.R.  3Q.B.599,  37L.  J.Q.B.2o7. 

service  with  a  third  person  is  no  (u)  Littledale  J.  cited  with  ap- 

bar  to  the  action,  unleFS  there  is  a  proval  by  Blackburn  J.,  L.  R.  3 

binding  contract  which   excludes  Q.  B.  602. 

the  parents'  right  of  reclaiming  the  (:r)  Rist  v.  Faux  (1863)  Ex.  Gh. 

ehild^s  services— «.0.,  that  service  4  B.  &  S.  409,  32  L.  J.  Q.  B.  386. 

either  de  facto  or  de  jure  wiU  do:  (y)  Orinneliy.  Wells  (1844)  7  M. 

Martin  v.  Payne  (Sup.  Court  N.  T.  &  Gr.  1033,  14  L.  J.  C.  P.  19,  66 
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is  once  satisfied,  the  damages  that  may  be  given  are  by  no 
means  limited  to  an  amount  commensurate  with  the  actual 
loss  of  service  proved  or  inferred.  The  awarding  of 
exemplary  damages  is  indeed  rather  encouraged  than 
otherwise  (s).  It  is  immaterial  whether  the  plaintiff  be 
a  parent  or  kinsman,  or  a  stranger  in  blood  who  has 
adopted  the  person  seduced  (a). 

Services  On  the  same  principle  or  fiction  of  law  a  parent  can 
chUd!^^  sue  in  Ms  own  name  for  any  injury  done  to  a  child  living 
under  his  care  and  control,  provided  the  child  is  old 
enough  to  be  capable  of  rendering  service ;  otherwise  not, 
for  *'  the  gist  of  the  action  depends  upon  the  capacity  of 
the  child  to  perform  acts  of  service  "  (ft). 

Capricious  The  capricious  working  of  the  action  for  seduction  in 
ofthelaw.  modem  practice  has  often  been  the  subject  of  censure. 
Thus,  Serjeant  Manning  wrote  sixty  years  ago :  "  the 
quasi  fiction  of  servitium  amisit  affords  protection  to  the 
rich  man  whose  daughter  occasionally  makes  his  tea,  but 
leaves  without  redress  the  poor  man  whose  child  is  eent 
unprotected  to  earn  her  bread  amongst  stmngers  "  (c).  All 
devices  for  obtaining  what  is  virtually  a  new  remedy  by 
straining  old  forms  and  ideas  beyond  their  original  inten- 
tion are  liable  to  this  kind  of  inconvenience.     It  has  been 

R.   R.    835  ;    Eager  v.    Grimtvood  East  23,  10  R.  R.  423. 

(1847)  1  Ex.  61.  16  L.  J.  Ex.  236,  ^      ^^^^  ^  ^^^^,^^^^  ^^g^gj  ^  ^ 

74  R.  R.  684,  where  the  declaration  ^  ^   ^^^^  28  R.  R.  437.     But  this 

was  framed  in  trespass,  it  would  ^  ^^^^  ^^^  ^^^^  ^^^^^  .^  ^ 

seempurposelyonthechanceof  the  ^^^^^  ^^  ^^^  ^^^^  ^ 

court  holding  that  the   per   quod  ^^.j^  ^^^  ^^^^^^  ^^  ^^^^.^^  ^^^ 

.ervitium  amisit  could  be  dispensed  ^^^.^^  ^,^^^  ^^  disturbed. 

with. 

(r)   See     Terry    v.    ITtttchinMn,  W  Note  to  GrinMll  v.   Vdh,  7 

note  (t),  '^^^-  A  Or.  at  p.  1044,  66  R.  R.  at 

(fl)  Irwin  T.  Dearman  (1809)   II  P-  843. 
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truly  said  (d)  that  the  enforcement  of  a  substantially  just 
claim  "ought  not  to  depend  upon  a  mere  fiction  over 
which  the  courts  possess  no  control."  We  have  already 
pointed  out  the  bolder  course  which  might  have  been  taken 
without  doing  violence  to  any  legal  principle.  Now  it  is 
too  late  to  go  back  upon  the  cases,  and  legislation  would 
also  be  difficult  and  troublesome,  not  so  much  from  the 
nature  of  the  subject  in  itself  as  from  the  variety  of 
irrelevant  matters  that  would  probably  be  imported  into 
any  discussion  of  it  at  large  {dd). 

It  would  be  merely  curious,  and  hardly  profitable  in  Construe- 
any   just  proportion  to  the  labour,  to  inquire  how  far  vice  in ' 

the  fiction  of  constructive  service  is  borne  out  by  the  old  ^Z 

^  cases. 

law  of  the  action  for  beating  or  carrying  away  a  servant. 
Early  in  the  15th  century  we  find  a  dictum  that  if  a  man 
serves  me,  and  stays  with  me  at  his  own  will,  I  shall 
have  an  action  for  beating  him,  on  the  ground  of  the 
loss  of  his  service  {e) ;  but  this  is  reported  with  a 
quaere.  A  generation  later  (/)  we  find  Newton  C.  J. 
saying  that  a  relation  of  service  between  father  and  son 
cannot  be  presumed :  "  for  he  may  serve  where  it  pleaseth 
him,  and  I  cannot  constrain  him  to  serve  without  his  good 
will : "  this  must  apply  only  to  a  son  of  full  age,  but  as 
to  that  case  Newton's  opinion  is  express  that  some  positive 
evidence  of  service,  beyond  living  with  the  parent  as  a 
member  of  the  household,  is  required  to  support  an  action. 
Unless  the  case  of  a  daughter  can  be  distingiushed,  the 
modem  authorities  do  not  agree  with  this.  But  the  same 
Year  Book  bears  them  out  (as  noted  by  Willes  J.)  (//)  in 

{d)  Starkie's  note  to   Speight  t.  per  Huls  J.  (a.d.  1410). 

Oliviera  (1819)   2    Stark.    496,   20  (/)  22  Hen.  VI.  31  (a.d.  1443). 

R.  R.  730.  (g)  L.  R.  2  C.  P.  621-2;    and 

(dd)  See  note  (;/),  p.  231  above.  nee  Martinez    ▼.   Gerber    (1841)   3 

(t)  11  Hen.  rV.  fo.  1—2,  pi.  2,  Man.  &  Gr.  88,  60  R.  R.  466. 
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holding  that  a  binding  contract  of  service  need  not  be 
shown.  Indeed,  it  was  better  merely  to  allege  the 
service  as  a  fact  {in  senitio  suo  existentem  cepit)^  for  an 
action  under  the  Statute  of  Labourers  would  not  lie  where 
there  was  a  special  contract  varying  from  the  retainer 
contemplated  by  the  statute,  and  amounting  to  matter  of 
covenant  {h). 


Intimida- 
tion of 
servants 
and 
tenants. 


A  similar  cause  of  action,  but  not  quite  the  same,  was 
recognized  by  the  medieval  common  law  where  a  man's 
servants  or  tenants  at  will  {%)  were  compelled  by  force  or 
menace  to  depart  from  their  service  or  tenure.  "  There 
is  another  writ  of  trespass,"  writes  Fitzherbert,  "  against 
those  who  lie  near  the  plaintiff's  house,  and  will  not  suffer 
his  servants  to  go  into  the  house,  nor  the  servants  who 
are  in  the  house  to  come  out  thereof  "  {k).  Examples  of 
this  kind  are  not  uncommon  down  to  the  sixteenth  century 
or  even  later ;  we  find  in  the  pleadings  considerable  variety 
of  circumstance,  which  may  be  taken  as  expansion  or 
specification  of  the  alia  enormia  regularly  mentioned  in 
the  conclusion  of  the  writ  (/). 


(A)  22  Hen.  VI.  32  *,  per  Cur. 
(Newton  C.  J. ;  Fulthorpe,  AHcne 
or  Aysooghe,  Portington  JJ.) ; 
F.  N.  B.  168  F. 

(t)  If  the  tenancy  were  not  at 
will,  the  departure  would  be  a 
breach  of  contract ;  this  introduces 
a  new  element  of  difficulty,  never 
expressly  faced  by  our  courts  before 
Lumley  v.  Gye^  of  which  more  elae- 
>*here. 

{k)  F.  N.  B.  87  N. ;  and  see  the 
form  of  the  writ  there.  It  seems 
therefore  that  **  picketing/*  so 
soon  as  it  exceeds  the  bounds  of 
persuasion  and  becomes  physical 
intimidation,  is  at  common  law  a 


trespass  against  the  employer. 
The  modem  cases  of  injunction, 
Lyons  v.  WUJiins  [1899]  1  Ch.  255, 
68  L.  J.  Ch.  146,  C.  A.,  and  one 
or  two  others,  are  g^unded  not  on 
the  common  law  but  on  the  com- 
mission of  statutory  offences  under 
the  Conspiracy  and  Protection  of 
Property  Act,  1876. 

(/)  14  Edw.  IV.  7,  pi.  13,  a  writ 
**  quare  tenentes  suos  verberavit  pei* 
quod  a  tenura  sua  reoesserunt  '* ; 
9  Hen.  VII.  7,  pi.  4,  action  frr 
menacing  plaintiff's  tenants  at  will 
*  *de  vita  ot  mutilatione  membrorum , 
ita  quod  recesserunt  de  tenura"; 
Bastell,  Entries  661,  662,  similar 
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It  seems  reasonable,  on  the  analogy  of  these  oases,  that  Indirect 
an  action  (which  in  oommon-law  pleading  would  be  a  through 
special  action  on  the  case)  should  lie  against  those  who  ^^*<^™®"» 
attempt  to  injure  or  coerce  the  plaintiJBf  by  driving  away 
his  customers;  for  it  is  not  obvious,  on  any  admitted 
principle,  why  the  relation  of  tenant  or  servant  should  be 
material  except  as  to  the  form  of  action.  In  recent  times 
the  machinery  of  workmen's  trade  unions  and  of  em- 
ployers' associations  has  made  it  possible  for  oppression  of 
this  kind  to  be  practised  on  a  large  scale  against  persons 
who  break  or  are  supposed  to  have  broken  the  rules  of 
the  union  or  association,  or  are  otherwise  obnoxious  to 
it,  and  actions  have  been  brought  in  respect  of  such 
proceedings,  and  allowed  by  the  House  of  Lords  and 
the  Court  of  Appeal.  But  these  cases  will  be  better 
dealt  with  later    among  those    personal  wrongs  which 


forms  of  declaration ;  one  (pi.  9)  in 
ioT  menaciDg  the  king's  tenants,  so 
that  **  negotia  sua  palam  iucedere 
non  audebant*' ;  similar  case,  Select 
Cases  in  Chancery,  Selden  Soc. 
1896,  pi.  51,  treated  as  a  common- 
law  cause  of  action  for  which  the 
plaintiff  could  get  no  remedy  be- 
cause  the  defendant  was  so  great  a 
maintainer,  extortioner  and  cor- 
rupter of  juries ;  Garret  v.  Taylor, 
Cro.  Jac.  567,  action  on  the  case  for 
threatening  the  plaintifE's  workmen 
and  customers  J  ^*  to  mayhem  and  vex 
them  with  suits  if  they  bought  any 
stones";  21  Hen  VI.  26,  pi.  9, 
**  manassavit  Yulneravit  et  verbera- 
Tlt"  :  note  that  in  this  action  the 
**  vuloeravit "  is  not  justifiable  and 
therefore  must  be  traversed,  other- 
wise under  a  plea  of  son  assault 
demesne;  22  Ass.  102,  pi.  76,  is  for 
actual  beating,aggraYated  by  carry- 


ing away  timber  of  the  plaintifTs 
(merifnentum=^materxameny  see  Du 
Cange,  s.  v.  materia;  in  Anglo- 
French  meresme).  In  a.d.  1200  an 
action  is  recorded  against  one  John 
de  Mewic  for  deforcing  the  plaintiff 
of  land  which  she  had  already  re- 
covered against  him  by  judgment, 
**  so  that  no  one  dare  tiU  that  land 
because  of  him,  nor  could  she  deal 
with  it  in  any  way  because  of  him  ** : 
Select  Civil  Pleas,  Selden  Soc.  1890, 
od.  Baildon,  vol.  1,  pi.  7.  Cp.  Reg. 
Brev.  (1595)  104a,  ^^quandotenentes 
non  audent  morari  super  tonuris 
suis,"  and  Tarleton  v.  McGawleij 
(1794)  1  Peake  270,  3  R.  R.  689, 
action  for  deterring  negroes  on  the 
coast  of  Africa  from  trading  with 
plaintilE's  ship.  For  an  example 
of  a  similar  writ  for  menacing  the 
plaintiff  himself,  see  7  Edw.  IV. 
24,  pi.  31. 
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affect  a  man's  condition  generally;  for  their  import- 
ance and  difficulty  consist  in  the  substantial  grievance 
being  independent  of  any  bodily  yiolence  either  used 
or  threatened,  however  much  practices  of  this  sort  may 
tend  to  run  into  acts  of  violence  if  not  checked  at  an 
earlier  stage. 
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DEFAMATION. 

Reputation  and  honour  are  no  less  precious  to  good  men  Civil  and 
than  bodily  safety  and  freedom.     In  some  eases  they  jurwdic- 
may  be  dearer  than  life  itself.     Thus  it  is  needful  for  ^^. 
the  peace  and  well-being  of  a  civilized  commonwealth  sn^wlied. 
that  the  law  should  protect  the  reputation  as  well  as 
the  person   of  the   citizen.     In  our  law  some  kinds  of 
defamation  are  the  subject  of   criminal  proceedings,  as 
endangering  public  order,  or  being  offensive  to  public 
decency  or  morality.     We  are  not  here  concerned  with 
libel  as  a  criminal  offence,  but  only  with  the  civil  wrong 
and  the  right  to  redress  in  a  civil  action :  and  we  may 
therefore  leave  aside  all  questions  exclusively  proper  to 
the  criminal  law  and  procedure,  some  of   which  are  of 
great  diflSoulty  (a). 

The  wrong  of  defamation  may  be  committed  either  by  Slander 
way  of  speech,  or  by  way  of  writing  or  its  equivalent,  distin- 
For  this  purpose  it  may  be  taken  that  significant  gestures  sr^i^ed. 
(as  the  finger-language  of  the  deaf  and  dumb)  are  in  the 
same  case  with  audible  words ;  and  there  is  no  doubt  that 
drawing,  printing,  and  engraving,  and  every  other  use 
of  permanent  visible  symbols  to  convey  distinct  ideas, 
are  in  the  same  case  with  writing.     The  term  slander 
is  appropriated  to  the  former  kind  of  utterances,  libel 
to    the    latter  (6).      Using    the    terms    "written"  and 

(a)  Such  as  the  definition  of  bias-  (b)  Quare,   whether  defamatoiy 

phemoxLS  libel,  and  the  groundB  on      matter  recorded  on  a  phonograph 
-which  it  is  punishable.  would  be  a  libel  or  only  a  potential 

slander. 
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"spoken"  in  an  extended  sense,  to  include  the  analo- 
gous oases  just  mentioned,  we  may  say  that  slander  is- 
a  spoken  and  libel  is  a  written  defamation.  The  law 
has  made  a  great  difference  between  the  two.  Libel  is 
an  offence  as  well  as  a  wrong,  but  slander  is  a  civil 
wrong  only  (c).  "Written  utterances  are,  in  the  absence 
of  special  ground  of  justification  or  excuse,  wrongful  as 
against  any  person  whom  they  tend  to  bring  into  hatred, 
contempt,  or  ridicule.  Spoken  words  are  actionable  only 
when  special  damage  can  be  proved  to  have  been  their 
proximate  consequence,  or  when  they  convey  imputations 
of  certain  kinds. 

No  branch  of  the  law  has  been  more  fertile  of  litiga- 
tion than  this  (whether  plaintiffs  be  more  moved  by  a 
keen  sense  of  honour,  or  by  the  delight  of  carrying  on 
personal  controversies  under  the  protection  and  with  the 
solemnities  of  civil  justice),  nor  has  any  been  more  per- 
plexed with  minute  and  barren  distinctions.  This  latter 
remark  applies  especially  to  the  law  of  slander ;  for  the 
law  of  libel,  as  a  civU  cause  of  action,  is  indeed  overgrown 
with  a  great  mass  of  detail,  but  is  in  the  main  sufficiently 
rational.  In  a  work  like  the  present  it  is  not  possible  to 
give  more  than  an  outline  of  the  subject  Those  who 
desire  full  information  will  find  it  in  Mr.  Blake  Odgers^ 
excellent  and  exhaustive  monograph  (rf).  We  shall,  as 
a  rule,  confine  our  authorities  and  illustrations  to  recent 
cases. 

{e)  Seandalum  magnatum  was  an  of  8candaiu$n  magfiatum  in  30  Ass. 
exception  to  this.  It  depended  on  177»  pi.  19,  where  the  defendant 
early  statutes  which,  after  being  only  made  matters  worse  by 
long  obsolete  in  practice,  were  re-  allegiog  that  the  plaintiff  was  ex- 
pealed  by  the  S.  L.  B.  Act,  1887.  communicated  by  the  Pope. 
See  Blake  Odgers,  Digest  of  the  {d)  A  Digest  of  the  Law  of  Libel 
Law  of  Libel  and  Slander,  71.  and  Slauder,  &c.  By  W.  Blake 
There  is  a  curious  14th  cent,  case  Odgers,  London,  4th  ed.  1906. 
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1. — Slander, 
Slander  is  an  actionable  wrong  when  speoial  damage  When 

Bl&nder  is 

can  be  shown  to  have  followed  from  the  utterance  of  the  action- 
words  complained  of,  and  also  in  the  following  cases :  *  ^' 

Where  the  words  obviously  impute,  or  may  fairly  bo 
understood  as  imputing,  a  criminal  offence  [e). 

Where  they  impute  having  a  contagious  disease  which 
would  cause  the  person  having  it  to  be  excluded  from 
society. 

Where  they  convey  a  charge  of  unfitness,  dishonesty, 
or  incompetence  in  an  office  of  profit,  profession,  or 
trade,  in  short,  where  they  manifestly  tend  to  preju- 
dice a  man  in  his  calling. 

Spoken  words  which  afford  a  cause  of  action  without 
proof  of  special  damage  are  said  to  be  actionable  per  se : 
the  theory  being  that  their  tendency  to  injure  the  plain- 
tiff's reputation  is  so  manifest  that  the  law  does  not 
require  evidence  of  their  having  actually  injured  it. 
There  is  much  cause  however  to  deem  this  and  other  like 
reasons  given  in  our  modern  books  mere  after-thoughts, 
devised  to  justify  the  results  of  historical  accident:  a  thing 
60  common  in  current  expositions  of  English  law  that  we 
need  not  dwell  upon  this  example  of  it  (/). 

{e)  As   where    the   plaintiff    is  communication  of  the  same  matter 

charged  with    having   brought  a  to  the  persons  most  likely  to  act 

blackmailing    action :     Marks   v.  upon  it.    Mr.  Joseph  R.  Fisher,  in 

A'jmue/  [1904]    2   K.   B.   287,  73  Law  Quart.  Rev.  x.  158,  traces  the 

L.  J.  K.  B.  587,  C.  A.  distinction  to  '*  the  adaptation  by 

the    Star    Chamber   of   the  later 

(/]  See  Blake  Odgers,  pp.  2—4,  Roman  law  of  libellut  famosus,'* 

and  6  Amer.  Law  Rev.  593.    It  See,  too,    *^The  English  Law  of 

seems  odd  that  the  law  should  pre-  Defamation,"  by  Mr.  Frank  Garr, 

aume  damage  to  a  man  from  printed  L.    Q.   R.    xviii.    255,    388,    and 

matter  in  a  newspaper  which,  it  **  History  and  Theory  of  the  Law 

may  be,  none  of  his  acquaintances  of  Defamation,"  by  Mr.  VanVech- 

are  likely  to  read,  and  refuse  to  ten  Veeder,  Columbia  Law  Roy. 

presume  it  from  the    direct  oral  iii.  546,  iv.  33. 

P. — T.  R 
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Meaning         No  such  difitinctions  exist  in  the  ease  of  libel :    it  is 
fade  enough  to  make  a  written  statement  prima  facie  libellous 

Hbellous."  ^^^  j^  jg  injurious  to  the  character  or  credit  (domestic^ 
public,  or  professional)  of  the  person  concerning  whom  it 
is  uttered,  or  in  any  way  tends  to  cause  men  to  shun  his 
society,  or  to  bring  him  into  hatred,  contempt,  or  ridicule. 
When  we  call  a  statement  prima  facie  libellous,  we  do  not 
mean  that  the  person  making  it  is  necessarily  a  wrong- 
doer, but  that  he  will  be  so  held  unless  the  statement  is 
found  to  be  within  some  recognized  ground  of  justification 
or  excuse. 

Such  are  the  rules  as  to  the  actionable  quality  of  words, 
if  that  be  a  correct  expression.  The  authorities  by  which 
they  are  illustrated,  and  on  which  they  ultimately  rest,  are 
to  a  great  extent  antiquated  or  trivial  {g) ;  the  rules  them- 
selves are  well  settled  in  modem  practice. 

Special  Where  "  special  damage  "  is  the  ground  of  action,  we 

^^^'  have  to  do  with  principles  already  considered  in  a  former 
chapter  (A)  :  namely,  the  damage  must  be  in  a  legal  sense 
the  natural  and  probable  result  of  the  words  complained 
of.  It  has  been  said  that  it  must  also  be  ''  the  legal  and 
natural  consequence  of  the  words  spoken  "  in  this  sense, 
that  if  A.  speaks  words  in  disparagement  of  B.  which  are 
not  actionable  per  se,  by  reason  of  which  speech  C.  does 
something  to  B.'s  disadvantage  that  is  itself  wrongful  as 
against  B.  (such  as  dismissing  B.  from  his  service  in 
breach  of  a  subsisting  contract),  B.  has  no  remedy 
against  A.,  but  only  against  C.  (i).  But  this  doctrine  is 
contrary  to  principle :  the  question  is  not  whether  C.'s 

(^)  The    old    abridgments,    e,g,  Ck)ke,  4  Eep.  12*— 20*. 
Rolle,  sub  tit.  Action  sur  Case,  Pur  j^j  p^  gg  ^^^^  ^^^^ 

Parolls,  abound  in  examples  many 

of  them  sufficiently  grotesque.     A  (»)   ^'»>«'*»  v-    ^*^<^oek8    (1806)    8 

select  group  of  cases  is  reported  by  ^^^  1,  9  R.  R.  361. 
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act  was  lawful  or  unlawful,  but  whether  it  might  have 
been  in  fact  reasonably  expected  to  result  from  the 
original  act  of  A.  And,  though  not  directly  overruled, 
it  ha3  been  disapproved  by  so  much  and  such  weighty 
authority  that  we  may  say  it  is  not  law  (A).  There  is 
authority  for  the  proposition  that  where  spoken  words, 
defamatory  but  not  actionable  in  themselves,  are  followed 
by  special  damage,  the  cause  of  action  is  not  the  original 
speaking,  but  the  damage  itself  (/).  This  does  not  seem 
to  affect  the  general  test  of  liability.  Either  way  the 
speaker  wiU  be  liable  if  the  damage  is  an  intended  or 
natural  consequence  of  his  words,  otherwise  not. 

It  is  settled  however  that  no  cause  of  action  is  afforded  Repeti- 
by  speoial  damage  arising  merely  from  the  voluntary  gpoken 
repetition  of  spoken  words  by  some  hearer  who  was  not  ^°'*^®* 
under  a  legal  or  moral  duty  to  repeat  them.     Such  a  con- 
sequence is  deemed  too  remote  (m).     But  if    the    first 
speaker  authorized  the  repetition   o|^what  he    said,  or 
(it  seems)   spoke  to  or  in  the  he^nlig  of  some  one  who 
in  the  performance  of  a  legale  official,  or  moral  duty  ought 
to  repeat  it,  he  will  be  liable'for  the  consequences  (n). 

Losing  the  general  good  opinion  of  one's  neighbours.  Special 
consortium  tnemorum  as  the  phrase  goes,  is  not  of   itself  inyolyesa 
speoial  damage.     A  loss   of    some    material  advantage  te^wil 
must  be  shown.    Defamatory  words  not  actionable  pei*  se  ^°^- 

(k)  Lynch  v.  Knight  (1861)  9  H.  the  husband  was  so  much  hurt  that 

L.  0.  677.    See  notes  to  Vieara  y.  he  left  herj. 

Wilcoeks,  in  2  Sm.  L.  C.  (»)  Blake  Odgers,  387.     hiding 

(l)  Manle  J.  ex  relat.  Bramwell  y.  Smith  (1876)  1  Ex.  D.  91,  46 

L.  J.,  7  Q.  B.  D.  437.  L.  J.  Ex.  281,  must  be  taken  not 

(m)  Parkins  ▼.  Scott  (1862)  1  H.  to  interfere  with  this  distinction, 

&  G.  163,  31  L.  J.  Ex.  331  (wife  see  per  C.  A.  in  Ratcliffe  y.  Evans 

repeated    to    her   husband  gross  [1892]  2  Q.  B.  624,  634,  61  L.  J. 

Ungnage  used  to  herself,  wherefore  Q.  B.  636. 

k2 
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were  spoken  of  a  member  of  a  religious  society  who  by 
reason  thereof  was  excluded  from  membership:  there 
was  not  any  allegation  or  proof  that  such  member- 
ship carried  with  it  as  of  right  any  definite  temporal 
advantage.  It  was  held  that  no  loss  appeared  beyond 
that  of  consortium  vidnonim,  and  therefore  there  was  no 
ground  of  action  (o).  Yet  the  loss  of  cotisortiutny  as 
between  husband  and  wife,  is  a  special  damage  of  which 
the  law  will  take  notice  (p),  and  so  is  the  loss  of  the 
voluntary  hospitality  of  friends,  this  last  on  the  ground 
that  a  dinner  at  a  friend's  house  and  at  his  expense  is  a 
thing  of  some  temporal  value  (g).  Actual  membership 
of  a  club  is  perhaps  a  thing  of  temporal  value  for  this 
purpose,  but  the  mere  chance  of  being  elected  is  not :  so 
that  an  action  will  not  lie  for  speaking  disparaging  words 
of  a  candidate  for  a  club,  by  means  whereof  the  majority 
of  the  club  decline  to  alter  the  rules  in  a  manner  which 
would  be  favourable  to  his  election.  "  The  risk  of 
temporal  loss  is  not  the  same  as  temporal  loss"  (r). 
Trouble  of  mind  caused  by  defamatory  words  is  not  suffi- 
cient special  damage,  and  illness  consequent  upon  such 
trouble  is  too  remote.  "  Bodily  pain  or  suffering  cannot 
be  said  to  be  the  natural  result  in  all  persons  "  («). 

Imputa-         As  to  the  several  classes  of    spoken  words  that  may 

S^nal      ^  actionable  without  special  damage:  words  sued  on  as 

oflPenoe.      imputing  crime  must  amount  to  a  charge  of  some  offence 

which,  if  proved  against  the  party  to  whom  it  is  imputed, 

would  expose  him  to  imprisonment  or    other    corporal 

(o)  Roberta  y.  JRoberts  (1864)  6  B.  (r)  Chamberlain  y.  Boyd  (1883)  11 

6  S.  884,  33  L.  J.  Q.  B.  249.  Q.  B.  Div.  407 ;  per  Bowen  L.  J. 
(p)  Lynch  v.  Knight,  9  H.  L.  0/     at  p.  416,  62  L.  J.  Q.  B.  277.    The 

677.  damage  was  alao  held  too  remote. 

(q)  i)apt«v./Sofow(m(1871)L.R.  («)  Allaop  v.  Alhop  (1860)  5  H. 

7  Q.  B.  112,  41  L.  J.  Q.  B.  10.  &  N.  634,  29  L.  J.  Ex.  316. 
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penalty  (not  merely  to  a  fine  in  the  first  instance,  with 
possible  imprisonment  in  default  of  payment)  {t).  The 
offence  need  not  be  specified  with  legal  precision,  indeed 
it  need  not  be  specified  at  all  if  the  words  impute  felony 
generally.  But  if  particulars  are  given  they  must  be 
legally  consistent  with  the  offence  imputed.  It  is  not 
actionable  per  se  to  say  of  a  man  that  he  stole  the  parish 
bell-ropes  when  he  was  churchwarden,  for  the  legal  pro- 
perty is  vested  in  him  ea^  officio  {u) ;  it  might  be  otherwise 
to  say  that  he  fraudulently  converted  them  to  his  own  use. 
The  practical  inference  seems  to  be  that  minute  and 
copious  vituperation  is  safer  than  terms  of  general 
reproach,  such  as  "thief,'*  inasmuch  as  a  layman  who 
enters  on  details  will  probably  make  some  impossible 
combination. 

It  is  not  a  libel  as  against  a  corporation  (though  it  may 
be  as  against  individual  members  or  oflScers)  to  charge  the 
body  as  a  whole  with  an  offence  which  a  corporate  body 
cannot  commit  (x). 

False  accusation  of  immorality  or  disreputable  conduct  ^*^er 

charges  of 
not  punishable  by  a  temporal  court  is  at  common  law  not  mere  im- 

actionable  per  se,  however  gross.     The  Slander  of  Women  ^^'^twn- 

Act,  1891  (54  &  55  Vict.  c.  5].)  has  abolished  the  need  *^l«- 

(t)  This  is  the  tme  distinction:  dick  on  Torts,  310. 

it  matter*  not  whether  the  offence  („j  ^^,^,^  ^    ^^^   ^           2 

be  indictable  or  punishable  by  a  ^j^      j^    ^    ^^^^  ^^  R.  R.   633. 

court   of    summary    jurisdiction:  ^^  ^^^^^  ^^^  ..^j^^  ^^^j 

609,52L.J.Q.B.544      Inthe  ^jy,.      h^L    while  th! 

United  States  it  ui  geueraUy  held  ^.^^^^g  ^^  ^^^  ^^^^  ^     ^^^^ 

but    with    vanations    m    seyeral  probably  have  been  actionable,  as 

States,  that  such  words  are  action-  ^^^j^^^  ^^  ^^  prejudice  therein, 
able  when  the  onence  which  they 

charge  renders  the  party  liable  to  {x)  Mayor  of  Manchester  v.  TTiU 

an  indictment  for  a  crime  involving  liatM  [1891]  1  Q.  B.  94,  60  L.  J. 

moral  tnrpitade,  or  subjecting  him  Q.  B.  23.    As  to  defamation  in  the 

to  an  infamons  pnnishment :   Bur-  way  of  business,  see  p.  247,  below. 
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Slander  of  of  showing  special  damage  in  the  case  of  "words  .  .  . 

Act.  which  impute  unchastity  or  adultery  to  any  woman  or 

girl."  The  courts  might  without  violence  have  presumed 
that  a  man's  reputation  for  courage,  honour,  and  truthful- 
ness, a  woman's  for  chastity  and  modest  conduct,  was 
something  of  which  the  loss  would  naturally  lead  to 
damage  in  any  lawful  walk  of  life.  But  the  rule  was 
otherwise  (^),  and  remains  so  as  regards  all  slander  of  this 
kind  against  men,  and  against  women  also  as  regards  all 
charges  of  improper  conduct  short  of  unchastity,  which  yet 
may  sometimes  he  quite  as  vexatious,  and  more  mis- 
chievous because  more  plausible.  The  law  went  wrong 
from  the  beginning  in  making  the  damage  and  not  the 
insult  the  cause  of  action ;  and  this  seems  the  stranger 
when  we  have  seen  that  with  regard  to  assault  a  sounder 
principle  is  well  established  (s). 

A  person  who  has  committed  a  felony  and  been  con- 
victed may  not  be  called  a  felon  after  he  has  undergone 
the  sentence,  and  been  discharged,  for  he  is  then  no  longer 
a  felon  in  law  (a). 


Little  need  be  said  concerning  imputations  of  contagious 

that  is,  in  the 


Imputa- 
tions of  ,.  „...  - 

conta-  disease  unfitting  a  person  for  society : 

S^we.  modern  law,  venereal  disease  (6).     The  only  notable  point 


(y)  The  technical  reason  was  that 
charges  of  incontinence,  heresy, 
&c.,  were  "spiritual  defamation/' 
and  the  matter  determinable  in  the 
Ecclesiastical  Court  acting  pro 
salute  anima.  See  Davis  v.  Gar- 
diner ^  4  Co.  Rep.  16^/  Palmer  v. 
Thorpe^  ib.  20  a.  A  remedy  co- 
extensive with  the  defect  was  pro- 
vided as  long  ago  as  1857  by  the 
legislature  of  the  Bahamas  Islands. 
The  Imperial  Parliament  might 
have  followed  the  example  with 


advantage. 

(z)  P.  216,  above. 

(a)  Ley  man  v.  Latinm'  (1878)  3 
Ex.  Div.  352,  47  L.  J.  Ex.  470. 
There  are  some  curious  analogies 
to  these  refinements  in  the  Italian 
sixteenth -century  books  on  the 
point  of  honour,  such  as  Alciiito's. 

[b)  Leprosy  and,  it  is  said,  Hie 
plague,  were  in  the  same  category. 
Small-pox  is  not.  See  Blake  Odgers 
49. 
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is  that  "  charging  another  with  having  had  a  contagious 
disorder  is  not  actionable;  for  unless  the  words  spoken 
impute  a  continuance  of  the  disorder  at  the  time  of 
f peaking  them,  the  gist  of  the  action  fails;  for  such  a 
charge  cannot  produce  the  effect  which  makes  it  the 
subject  of  an  action,  namely,  his  being  avoided  by 
society"  {c).  There  does  not  seem  to  be  more  than  one 
reported  English  case  of  the  kind  within  the  nineteenth 
century  (d). 

Concerning  words  spoken  of  a  man  to  his  disparagement  E?il- 
in  his  oflSce,  profession,  or  other  business :  they  are  action-  of ? man 
able  on  the  following  conditions : — They  must  be  spoken  ^  ^®  ^^^ 
of  him  in  relation  to  or  "  in  the  way  of  "  a  position  which  busineos. 
he  holds,  or  a  business  he   carries  on,  at  the  time   of 
speaking.     Whether  they  have  reference  to  his  oflSce  or 
business  is,  in  case  of  doubt,  a  question  of  fact.     And  they 
must  either  amount  to  a  direct  charge  of  incompetence  or 
unfitness,  or  impute  something  so  inconsistent  with  com- 
petence or  fitness  that,  if  believed,  it  would  tend  to  the  loss 
of  the  party's  emplo3anent  or  business.     To  call  a  stone- 
mason a  '*  ringleader  of  the  nine  hours  system  "  was  not 
on  the  face  of  it  against  his  competence  or  conduct  as  a 
workman,  or  a  natural  and  probable  cause  why  he  should 
not  get  work;  such  words  therefore, in  default  of  anything 
showing  more  distinctly  how  they  were  connected  with 
the  plaintiff's  occupation,  were  held  not  to  be  actionable  (e). 
Spoken  charges  of  habitual  immoral  conduct  against  a 
clergyman  or  a  domestic  servant  are  actionable,  as  natu- 
rally tending,  if  believed,  to  a  party's  deprivation  or  other 

(<•)  Car$lake  v.  Mapledoram  (1788)  The  whole  of  the  judgment  nina 

2  T.  R.  473,  Bigclow  L.  C.  84,  per  thus  :  "  This  case  falls  within  the 

Ashhurst  J.  principle  of  the  old  authorities." 

id)  Bloodworth  v.  Gray  (1844)  7  (<?)  Miller  v.  David  (1874)  L.  R. 

Man.  &  Gr.  334,  66  R.  R.   720.  9  0.  P.  118,  43  L.  J.  C.  P.  84. 
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ecclesiastical  censure  in  the  one  case,  and  dismissal  in  the 
other.  Of  a  clerk  or  messenger,  and  even  of  a  medical 
man,  it  is  otherwise,  unless  the  imputation  is  in  some  way 
specifically  connected  with  his  occupation.  It  is  action- 
able to  charge  a  barrister  with  being  a  dunce,  or  being 
ignorant  of  the  law ;  but  not  a  justice  of  the  peace,  for 
he  need  not  be  learned.  It  is  actionable  to  charge  a 
solicitor  with  cheating  his  clients,  but  not  with  cheating 
other  people  on  occasions  unconnected  with  his  business  (/). 
But  this  must  not  be  pressed  too.  far,  for  it  would  seem  to 
be  actionable  to  charge  a  solicitor  with  anything  for  which 
he  might  be  struck  oflE  the  roll,  and  the  power  of  the  court 
to  strike  a  solicitor  off  the  roll  is  not  confined  to  cases  of 
professional  misconduct  ((/). 

It  makes  no  difference  whether  the  oflSoe  or  profession 
carries  with  it  any  legal  right  to  temporal  profit,  or  in 
point  of  law  is  wholly  or  to  some  extent  honorary,  as 
in  the  case  of  a  barrister  or  a  fellow  of  the  College  of 
Physicians ;  but  where  there  is  no  profit  in  fact,  an  oral 
charge  of  imfitness  is  not  actionable  unless,  if  true,  it 
would  be  a  ground  for  removal  (h).  A  charge  of  actual 
misconduct  is,  however,  actionable  in  such  cases  (i). 
Nor  does  it  matter  what  the  nature  of  the  employment 
is,  provided  it  be  lawful  {k) ;  or  whether  the  conduct 
imputed  is  such  as  in  itself  the  law  will  blame  or  not, 
provided  it  is  inconsistent  with  the  due  fulfilment  of 
what  the  party,  in  virtue  of  his  employment  or  office,  has 
undertaken.  A  gamekeeper  may  have  an  action  against 
one  who  says  of  him,  as   gamekeeper,  that  he  trapped 

(/)  Doyl^  V.   Roberts  (1837)    3  1  Q.  B.  797,  61  L.  J.  Q.  B.  634, 

Biug.  N.  C.  835, 43  B.  R.  810,  and  C.  A. 

authorities  there  cited.  (»)  Sooth    v.    Arnold    [1896]    1 

iff)  He  ^far<'[l893]2Q.  B.439,  Q.  B.  671,  64  L.  J.   Q.   B.   443, 

62  L.  J.  Q.  B.  696.  C.  A. 

{h)  Alexander  v.  Jenkins  [1892]  (At)  L.  R.  2  Ex.  at  p.  830. 
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foxes  (/).  Aj3  regards  the  reputation  of  traders  the  law 
has  taken  a  broader  view  than  elsewhere.  To  impute 
insolvency  to  a  tradesman,  in  any  form  whatever,  is 
actionable.  Substantial  damages  have  been  given  by  a 
jury,  and  allowed  by  the  court,  for  a  mere  clerical  error 
by  which  an  advertisement  of  a  dissolution  of  partnership 
was  printed  among  a  list  of  meetings  under  the  Bank- 
ruptcy Act  (w).  A  trading  corporation  may  be  defamed 
in  relation  to  the  conduct  of  its  business  (n). 

There  are  cases,  though  not  common  in  our  books,  in  Words 

which  a  man  suffers  loss  in  his  business  as  the  intended  causing 

or  "  natural  and  probable  result "   of  words  spoken  in  ^  a^an 

relation  to  that  business,  but  not  against  the  man's  own  j^  ^.^ 

1  1  .  p  business. 

character  or  conduct :  as  where  a  wife  or  servant  dwelling 

at  his  place  of  business  is  charged  with  misbehaviour, 

and  the  credit  of  the  business  is  thereby  impaired:   or 

where  a  statement  is  made  about  the  business  not  in 

itself  defamatory,  but  tending  to  a  like  result,  such  as 

that  the  firm  has  ceased  to  exist  (o).    In  such  a  case  an 

action  lies,  but  is  not  properly  an  action  of  slander,  but 

rather  a  special  action  (on  the  case  in  the  old  system  of 

pleading)   "  for  damage  wilfully  and  intentionally  done 

without  just  occasion  or  excuse,  analogous  to  an  action 

for  slander  of  title."     General  loss  of  business  is  sufficient 

'^special  damage"  to  be  a  cause  of  action  in  such  a 

case  (p). 

{I)  Foulger    v.    Keiceomb    (1867)  (o)  Per  C.  A.,  Rateliffe  v.  Eoam 

L.  R.  -2  Ex.  327,  36  L.  J.  Ex.  169.  [1892]  2  Q.  B.  524,  627,  61  L.  J. 

(w)  Shepheardx.  Whitaker  (1876)  Q.  B.  635. 
L.  R.  10  C.  P.  602.  {p)  Ratcliffe  v.  Evans,  last  note ; 

(n)  South  Helton  Coal  Co.  \.y,E,  cp.   Hartley    v.    Herring   (1799)    8 

Xevs  AModation  [1894]  1    Q.   B.  T.  R.  130,  4  R.  R.  614;  Riding  v, 

133,  63  L.  J.  Q.  B.  293  (this  was  Smith  (1876)  1  Ex.  D.  91,  45  L.  J. 

a  printed  lil)el,  but  the  principle  Ex.  281,  must  be  justified,  if  at  all, 

seems  equally  applicable  to  spoken  as  a  case  of  this  class:   [1892]  2 

words).  Q.  B.  at  p.  534. 
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2. — Defamation  in  gmeral. 

Rules  as         We  now  pass  to  the  general  law  of  defamation,  which 

mation       applies  to  both  slander  and  libel,  subject,  as  to  slander,  to 

generally,  ^y^q  conditions  and  distinctions  we  have  just  gone  through. 

Considerations  of  the  same  kind  may  affect  the  measure  of 

damages  for  written  defamation,  though  not  the  right  of 

action  itself. 

*' Implied       It  is  commonlv  said  that  defamation  to  be  actionable 
malioc."  ,  , 

must  be  malicious,  and  the  old  form  of  pleading  added 

"  maliciously  "  to  "  falsely,"  though  this  was  held  to  be 
needless  before  the  end  of  the  sixteenth  century  (^). 
Whatever  may  have  been  the  origin  or  the  original  mean- 
ing of  this  language  (r),  malice  in  the  modem  law  signifies 
neither  more  nor  less,  in  this  connexion,  than  the  absence 
of  just  cause  or  excuse  (5)  ;  and  to  say  that  the  law  implies 
malice  from  the  publication  of  matter  calculated  to  convey 
an  actionable  imputation  is  only  to  say  in  an  artificial  form 
that  the  person  who  so  publishes  is  responsible  for  the 
natural  consequences  of  this  act(^).  "  Express  malice  " 
means  something  different,  of  which  hereafter.  Also, 
notwithstanding  the  accustomed  form  of  declaration,  the 

(q)  See  per  Cave,  J.  [1898]  A.  C.  64  L.  J.  M.C.  138,  deciding  that  the 

at  p.  37.  averment  of  malice  is  unnecessary 

(r)  See  Bigelow  L.  C.  117.  at  common  law. 

(«)  Bayley    J.    in    Bramage   v. 

Frossrr  (1826)  4  B.  &  C.  at  p.  255,  (/)    Lord    Blackburn  in   Capital 

28  R.  R.  at  p.  247:    "Malice  in  and  Counties  Bank  v.  Ilenty  (1882) 

common  acceptation  means  ill-will  7  App.  Ca.  787,  52  L.  J.  Q.  B.  232  ; 

against  a  person,  but  in  its  legal  and  see  perLord  Her8chellin^//r» 

sense  it  means  a  wrongful  act  done  v.  Flood  [1898]  A.  C.  at  p.  125, 

intentionally  without  just  cause  or  and  per  Lord  Lindley  in  S,  Wales 

excuse:*'  so  too  Littledale  J.  in  Miners*    Federation    v.     Glamorgan 

McPherson  v.  Daniels  (1829)  10  B.  Coal  Co.  [1905]  A.  C.  at  p.  255. 

&  C.  272,  34  R.  R.  397,  405.    This  Dicta  to  the  contrary,  even  in  the 

is  so  even  in  criminal  jurisdiction  :  Court    of    Appeal,   may    now  be 

R.  V.  Munshw  [1895]  1  Q.  B.  758,  disregarded. 
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plaintifE  is  not  bound  to  prove  the  falsehood  of  the  words 
complained  of  («).  This  is  best  shown  by  the  existence  of 
the  special  plea  of  justification. 

Evil-speakinff,  of  whatever  kind,  is  not  actionable  if  "^f.*^  ^^ 

,  publica- 

communicated  only  to  the  person  spoken  of.  The  cause  tion. 
of  action  is  not  insult,  but  proved  or  presumed  injury  to 
reputation.  Therefore  there  must  be  a  communication 
by  the  speaker  or  writer  to  at  least  one  third  person  ;  and 
this  necessary  element  of  the  wrongful  act  is  technically 
called  publication.  It  need  not  amount  to  anything  like 
publication  in  the  common  usage  of  the  word.  That  an  open 
message  passes  through  the  hands  of  a  telegraph  clerk  (x), 
or  a  manuscript  through  those  of  a  compositor  in  a  printing- 
office  (y),  or  a  letter  dictated  by  a  principal  is  taken  down 
in  shorthand  and  tjpe-written  by  a  clerk  (s)^  is  enough  to 
constitute  a  publication  to  those  persons  if  they  are  capable 
of  understanding  the  matters  so  delivered  to  them.  The 
opening  of  a  letter  addressed  to  a  firm  by  a  clerk  of  that 
firm  authorized  to  open  letters  is  a  publication  to  him  (z). 

(w)  But  since  parties  can  be  wit-  writing  only  when  and  as  the  clerk 

neeses  a  plaintiff  who  does  not  deny  takes  them  down  cannot  be  the 

the  imputation  on    oath    exposes  publication  of  a  libel  to  the  clerk, 

himself  in  practice  to  great  risk  though  it  may  be  a  slander.     But 

and  inconvenience.  if  the  occasion  of  the  letter  is  privi- 

(x)    See     Williamson     ▼.    Freer  leged  as  regards  the  principal,  the 

(1874)  L.  R.  9  C.  P.  393,  43  L.  J.  publication  to  the  clerk  in  the  usual 

C.  P.  161 .  course  of  officebusiness  is  priviles^ed 

(y)  Printing  is   for  this  reason  too.    Boxsitts  v.  Goblet  Frhesl^lS^-i] 

joriwia /(wrtef  a  publication  ;  Baldwin  1  Q.  B.  842,  63  L.  J.  Q.  B.  401, 

V.    Elphinston^    2    W.   Bl.     1037.  C.   A.,   followed  in  Edmondson  v. 

There  are  obvious  exceptions,  as  if  Birch  ^'    Co.  and  Horner  [1907]  1 

the  text  to  be  printed  is  Arabic  or  K.  B.  371,  76  L.J.  K.  B.  346,  C.  A. 

Chinese,  or  the  message  in  cipher.  As  Fletcher  Moulton  L.  J.  puts  it, 

(2)  Pullman  v.  Hill  %  Co.  [1891]  the  privilege  covers  all  incidents  of 

1  Q.  B.  524, 63 L.  J.  Q.  B.  299,  C.  A.  dealing  with  the  communication  in 

IN'ote,   however,   with    Mr.   Blake  accordance  with  the  reasonable  and 

Od^ers  (Digest,  p.    154]  that  the  usual  course  of  business, 
dictation  of  words  that    exist  in 
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Every  repetition  of  defamatory  words  is  a  new  publication^ 
and  a  distinct  cause  of  action.  The  sale  of  a  copy  of  a 
newspaper,  published  (in  the  popular  sense)  many  years 
ago,  to  a  person  sent  to  the  newspaper  office  by  the  plaintiff 
on  purpose  to  buy  it,  is  a  fresh  publication  (a).  It  appears 
on  the  whole  that  if  the  defendant  has  placed  defamatory 
matter  within  a  person's  reach,  whether  it  is  likely  or  not 
that  he  will  attend  to  the  meaning  of  it,  this  throws  on 
the  defendant  the  burden  of  proving  that  tlie  paper  was 
not  read,  or  the  words  heard  by  that  person  ;  but  if  it  is 
proved  that  the  matter  did  not  come  to  his  knowledge, 
there  is  no  publication  (6).  A  person  who  is  an  uncon- 
scious instrument  in  circulating  libellous  matter,  and  did 
not  know,  and  could  not  with  reasonable  diligence  have 
known,  that  the  document  he  circulates  contains  any  such 
matter,  is  free  from  liability  if  he  proves  his  ignorance  (f). 
Such  is  the  case  of  a  newsvendor,  as  distinguished  from  the 
publishers,  printers,  and  owners  of  newspapers.  "  A  news- 
paper is  not  like  a  fire ;  a  man  may  carry  it  about 
without  being  bound  to  suppose  that  it  is  likely  to  do  an 
injury"  (d).  If  A.  is  justified  in  making  a  disparaging 
communication  about  B.'s  character  to  C.  (as,  under 
certain  conditions,  we  shall  see  that  he  may  be),  it  follows, 
upon  the  tendency  and  analogy  of  the  authorities  now 
before  us,  that  this  will  be  no  excuse  if,  exchanging  the 
envelopes  of  two  letters  by  inadvertence,  or  the  like,  he 
does  in  fact  commimicate  the  matter  to  D.  It  has  been 
held  otherwise,   but  the    decision   was   never   generally 


{a)  Duhe  of  Brumiciek  y .  Harmer  jury:     Vizetdly  v.    Mtidie*8    Select 

(1849)  14  Q.  B.  186, 19  L.  J.  Q.  B.  Zibraty,  Lid.  [1900]  2  Q.  B.  170, 

20,  80  R.  R.  241.  69  L.  J.  Q.  B.  645,  C.  A. 

(A)  Blake  Odgere,  155  tqq.  (rf)  Emmms  v.    FotlU   (1885)  16 

(e)  The  burden  of  proof  is  on  Q.  B.  Div.  354,  per  Bowen  L.  J. 

him,  and  it  is  a  question  for  the  at  p.  358,  55  L.  J.  Q.  B.  51. 
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accepted,  and  is  now  overruled  (e).  In  fact,  as  had  been 
suggested  in  former  editions  of  this  book,  it  could  not  stand 
with  the  earlier  authorities  on  "publication." 

Sending  a  defamatory  letter  to  a  wife  about  her  husband 
is  a  publication :  "  in  the  eye  of  the  law,  no  doubt,  man  and 
wife  are  for  many  purposes  one,"  "  but  for  many  pur- 
poses"— of  which  this  is  one — "essentially  distinct  and 
different  persons"  (/). 

On  the  general  principles  of  liability,  a  man  is  deemed  Vicarious 
to  publish  that  which  is  published  by  his  authority.  And  {Jq^ 
the  authority  need  not  be  to  publish  a  particular  form  of 
words.  A  general  request,  or  words  intended  and  acted 
on  as  such,  to  take  public  notice  of  a  matter,  may 
make  the  speaker  answerable  for  what  is  published  in 
€onformity  to  the  general  "  sense  and  substance "  of  his 
request  (r/). 

A  person  who  is  generally  responsible  for  publication 
(such  as  an  editor),  and  who  has  admitted  publication,  is 
not  as  a  rule  bound  to  disclose  the  name  of  the  actual 
author  (A). 

Supposing  the  authorship  of  the  words  complained  of  to  Construe* 
be  proved  or  admitted,  many  questions  may  remain.  wonk^- 

The  construction  of  words  alleged  to  be  libellous  (we  innuendo. 
fihall  now  use  this  term  as  equivalent  to  "  defamatory," 
unless  the  context  requires  us  to  advert  to  any  distinction 

(e)  I\mp9on  y.  Dashtcood  (1883)  ITennhak  y.  Morgan  (1888)  20  Q.  B. 

11  Q.  B.  D.  43, 62  L.  J.  Q.  B.  426,  D.  636,  67  L.  J.  Q.  B.  241. 

•was  oyeiruled  by  Hebditch  y.  Mac-  (^)  Parkes  y.  Frescott  (1869)  L.  R. 

IlwaiM  [1894]  2  Q.  B.  64,  63  L.  J.  4  Ex.  169,  38  L.  J.  Ex.  106,  Ex.  Ch. 

Q.  B.  687,   C.  A.     See  p.   276,  Whether  the  particular  publioatioii 

"below.  is  within  the  authority  is  a  question 

(/)   Wenman  v.  Ash  (1853)   13  of  fact.    All  the  Court  decide  is 

C.  B.  836,  22  L.  J.  C.  P.  190,  93  that  verbal  dictation  or  approval  by 

R.  R.  761,  per  Maule,  J.     But  the  principal  need  not  be  shown, 

communication  by  the  defendant  {h)  Gibson    v.    £vans   (1889)   23 

to  his  wife  is  not  a  publication:  Q.  B.  D.  394,  68  L.  J.  Q.  B.  612. 


254  DEFAMATION. 

between  libel  and  slander)  is  often  a  matter  of  doubt.  In 
the  first  place  the  Court  has  to  be  satisfied  that  they  are 
capable  of  the  defamatory  meaning  ascribed  to  them. 
Whether  they  are  so  is  a  question  of  law  (t).  If  they  are, 
and  if  there  is  some  other  meaning  which  they  are  also 
capable  of,  it  is  a  question  of  fact  which  meaning  they 
did  convey  under  all  the  circumstances  of  the  publication 
in  question.  An  averment  by  the  plaintiff  that  words 
not  libellous  in  their  ordinary  meaning  or  without  a 
special  application  were  used  with  a  specified  libellous 
meaning  or  application  is  called  an  innuendo,  from  the  old 
form  of  pleading.  The  old  cases  contain  much  minute, 
not  to  say  frivolous,  technicality ;  but  the  substance  of  the 
doctrine  is  now  reduced  to  something  like  what  is  ex- 
pressed above.  The  requirement  of  an  innuendo,  where  the 
words  are  not  on  the  face  of  them  libellous,  is  not  affected 
by  the  abolition  of  forms  of  pleading.  It  is  a  matter 
of  substance,  for  a  plaintiff  who  sues  on  words  not  in 
themselves  libellous,  and  does  not  allege  in  his  claim  that 
they  conveyed  a  libellous  meaning,  and  show  what  that 
meaning  was,  has  failed  to  show  any  cause  of  action  (A-). 
Again,  explanation  is  required  if  the  words  have  not,  for 
judicial  purposes,  any  received  ordinary  meaning  at  all,  as 
being  foreign,  provincial,  or  the  like  (/).  This  however  is 
not  quite  the  same  thing  as  an  innuendo.  A  libel  in  a 
foreign  language  might  need  both  a  translation  to 
show  the  ordinary  meaning  of  the  words,  and  a  distinct 

(i)  Capital  and  Counties  Bank  v.  Mulligan  v.  CoU  (1875)  L.  R.   10 

Henty  (1882)  7  App.  Ca.  741,  62  Q.  B.  649,  44  L.  J.  Q.  B.  153;  for 

L.  J.  Q.  B.  232,  whcro  the  law  is  one  on  the  other  side  of  the  line, 

elaborately    discussed;     Nevill    v.  Hart  v.  Wall  (1877)  2  C.  P.  D.  146, 

Fine  Art,  ^c,  Insurance  Co,  [1897]  46  L.  J.  C.  P.  227. 

A.  C.  68,  66  L.  J.  Q.  B.  195.    For  /;>  a      t    *         r.      ^ao   ,r  ^ 

,    _^  '  ,      -         J    ,   ,,  W  See  7  App.  Ca.   748  (Lord 

a  shorter  example  of  words  held,       «  ,,         » 

upon    consideration,    not    to    be 

capable  of  such  a  meaning,  see  W  Blake  Odgers,  119. 
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further  innuendo  to  show  that  they  bore  a  special  injurious 
meaning. 

The  actionable  or  innocent  character  of  words  depends  Libellous 
not  on  the  intention  with  which  they  were  published,  but  must  be 
on  their  actual  meaning  and  tendency  when  published  (w).  ^^^^^a 
A  man  is  bound  to  know  the  natural  effect  of  the  language  F^®^  ^ 
he  uses.  But  where  the  plaintiff  seeks  to  put  an  action- 
able meaning  on  words  by  which  it  is  not  obviously 
conveyed,  he  must  make  out  that  the  words  are  capable  of 
that  meaning  (which  is  a  matter  of  law)  and  that  they  did 
convey  it  (which  is  matter  of  fact)  ;  so  that  he  has  to 
convince  both  the  Court  and  the  jury,  and  will  lose  his 
cause  if  he  fail  with  either  (w).  Words  are  not  deemed 
capable  of  a  particular  meaning  merely  because  it  might 
by  possibility  be  attached  to  them :  there  must  be  some- 
thing in  either  the  context  or  the  circumstances  that 
would  suggest  the  alleged  meaning  to  a  reasonable 
mind  (o).  In  scholastic  language  it  is  not  enough  that  the 
terms  should  be  "  patient "  of  the  injurious  construction ; 
they  must  not  only  suffer  it,  but  be  fairly  capable  of  it. 
And  it  is  left  to  the  jury,  within  large  limits,  to  find 
whether  they  do  convey  a  serious  imputation,  or  are  mere 
rhetorical  or  jocular  exaggeration  (p). 

The  publication  is  no  less  the  speaker's  or  writer's  own  Repeti- 
act,  and  none  the  less  makes  him  answerable,  because  he  reports 
only  repeats  what  he  has  heard.     libel  may  consist  in  a  ^^^g 

(w)  7  App.  Ca.  768,  782,  790,  cf .  744  ;  Lord  Blackburn,  ib.  778  ; 
p.  787.  The  old  cases  abont  words  Lord  Bramwell,  ib,  792,  *'  I  think 
alleged  to  be  spoken  in  jest  are  that  the  defamer  is  he  who,  of 
coTered  by  this  wider  principle.  many  inferences,  chooses  a  defama- 

tory one." 
^  J«)  Lord  Blackburn,  7  App.  Oa.  ^^j  Australian  Neu:spaper  Co.  v. 

''^^-  Senneit  [1894]  A.  C.  284,  63  L.  J. 

(o)  Lord  Selbome,  7  App.  Ca.       P.  C.  105. 
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fair  report  of  statements  which  were  actually  made,  and  on 
an  occasion  which  then  and  there  justified  the  original 
speaker  in  making  them  {q) ;  slander  in  the  repetition  of  a 
rumour  merely  as  a  rumour,  and  without  expressing  tiny 
belief  in  its  truth  (r).  "A  man  may  wrongfully  and 
maliciously  repeat  that  which  another  person  may  have 
uttered  upon  a  justifiable  occasion,"  and  "as  great  on 
injury  may  accrue  from  the  wrongful  repetition  as  from 
the  first  publication  of  slander ;  the  first  utterer  may  have 
been  a  person  insane  or  of  bad  character.  The  person  who 
repeats  it  gives  greater  weight  to  the  slander"  («).  Cir- 
cumstances of  this  kind  may  count  for  much  in  assessing 
damages,  but  they  count  for  nothing  towards  determining 
whether  the  defendant  is  liable  at  all. 

From  this  principle  it  follows,  as  regards  spoken  words, 
that  if  A.  speak  of  Z.  words  actionable  only  with  special 
damage,  and  B.  repeat  them,  and  special  damage  ensue 
from  the  repetition  only,  Z.  shall  have  an  action  against 
B.,  but  not  against  A.  (t).  As  to  the  defendant's  belief 
in  the  truth  of  the  matter  published  or  republished  by 
him,  that  may  affect  the  damages  but  cannot  affect  the 
liability.  Good  faith  occurs  as  a  material  legal  element 
only  when  we  come  to  the  exceptions  from  the  general  law 
that  a  man  utters  defamatory  matter  at  his  own  peril. 


(q)  FUreeUY.Sowl€r{lSn)2C.'P.  Tho  latter  part  of  the  4th  Reso- 

Div.  216,  46  L.  J.  0.  P.  308.  lution    reported    in    the   Earl   of 

(r)   TFalkin  v.  Mall  (1868)  L.  R.  NorthamptmC 8  cate,  12  Co.  Rep.  134, 

3  Q.  B.  396,  37  L.  J.  Q.  B.  125.  '^  not  law.    See  per  Parke  J.,  10 

W  Littledale  J.,   McPher^on  y.  ^-  *  ^'  ^'^'  275,  34  R.  R.  at  p.  407. 

Daniels  (1829)  10  B.  &  C.  263,  273,  (0  See  Farkiru  v.   Scott   (1852) 

34  R.   R.   397,   406,   adopted   by  1  H.  &  C.  153,  31  L.  J.  Ex.  331, 

Blackburn  J.,  L.  R.  3  Q.  B.  400.  p.  243,  above. 
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3. — Exceptions, 

Excep- 
"We    now    have    to    mention    the    conditions    which  tioiw:  fair 

exclude,  if    present,  liability  for  words  apparently  in- 
jurious to  reputation. 

Nothing  is  a  libel  which  is  a  fair  comment  on  a 
subject  fairly  open  to  public  discussion.  This  is  a  rule 
of  common  right,  not  of  allowance  to  persons  in  any 
particular  situation  (t^),  and  it  seems  not  correct  (with 
all  deference  to  recent  dicta)  to  speak  of  utterances  pro- 
tected by  it  as  being  privileged.  A  man  is  no  more 
privileged  to  make  fair  comments  in  public  on  the  public 
conduct  of  others  than  to  compete  fairly  with  them  in 
trade,  or  to  build  on  his  own  land  so  as  to  darken  their 
newly-made  windows.  There  is  not  a  cause  of  action 
with  an  excuse,  but  no  cause  of  action  at  all.  "  The 
question  is  not  whether  the  article  is  privileged,  but 
whether  it  is  a  libel "  (a?).  This  is  the  received  doctrine  of 
Campbell  v.  SpoUi8woode{i/),  confirmed  by  the  Court  of 
Appeal  in  Merivale  v.  Carson  (s).  On  the  other  hand,  the 
honesty  of  the  critic's  belief  or  motive  is  no  defence.  The 
right  is  to  publish  such  comment  as  in  the  opinion  of 
impartial  bystanders,  as  represented  by  the  jury,  may 
fairly  arise  out  of  the  matter  in  hand ;  though  jurymen 
are  not  free  to  find  that  a  criticism  is  not  fair  merely 
because  they  do  not  agree  with  it  {a).     Whatever  goes 

(m)  SecperBowenL.  J.^^lTtfrtpa^tf  (y)  3B.  &  S.  769,  32  L.  J.  Q.  B. 

V.  Carson  (1887)  20  Q.  B.  Dir.  at       186  (1863). 

'•(Ti-d  Eaher  M.  E..  20  Q.  B.  ,  «  ^^J?  '^  «•  ^-.^'^  "«■  f 

n-       4.      ooA      T   ^  r.  11-      V  ^'  ^'   ^^^»  dwagreemg  with  the 

Div.  at  p.  280.    Lord  Collixis,  how-      .  . j   •      Vr 

"^      ..    ,  .  ,          ^r\      ^  opinion  expressed  in  Eenwood  v- 

ever,  said  quite  lately,  as  Master  of  j/v,^.-.^  «^<.«  /  /.%   v^i 

.he  RoUb,  that  the  word  privilege  ^'"^-  ""*'  ^^^'  ^'•"'- 

is  as  gfood  as  any  other :  Thomas  v.  (")  McQuire  v.   Western  Morning 

Bradbury,  Jpuw  ^  Co.   [1906]   2  -'^w*  C!o.  [1903]  2  K.  B.  100,  72 

K.  B.  627,  641,  75  L.  J.  K.  B.  726.  L.  J.  K.  B.  612,  C.  A. 
P. 
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beyond  this,  even  if  well  meant,  is  libellous.  The  courts 
have,  perhaps  purposely,  not  fixed  any  standard  of  "  fair 
criticism  "  (b).  One  test  very  commonly  applicable  is  the 
distinction  between  action  and  motive.  Public  acts  and 
performances  may  be  freely  censured  as  to  their  merits  or 
probable  consequences,  but  wicked  or  dishonest  motives 
must  not  be  imputed  upon  mere  surmise.  Such  imputa- 
tions, even  if  honestly  made,  are  wrongful,  unless  there  is 
in  fact  good  cause  for  them.  "  Where  a  person  has  done 
or  published  anything  which  may  fairly  be  said  to  have 
invited  comment  ....  every  one  has  a  right  to  make 
a  fair  and  proper  comment ;  and  as  long  as  he  keeps 
within  that  limit,  what  he  writes  is  not  a  libel ;  but  that 
is  not  a  privilege  at  all  ...  .  Honest  belief  may  fre- 
quently be  an  element  which  the  jury  may  take  into 
consideration  in  considering  whether  or  not  an  alleged 
libel  was  in  excess  of  a  fair  comment ;  but  it  cannot  in 
itself  prevent  the  matter  being  libellous"  (c). 

The  case  of  a  criticism  fair  in  itself  being  proved  to 
be  due  to  imfair  motives  in  the  person  making  it  might 
be  thought  on  principle  to  fall  within  the  general  rule 
that  the  law  will  not  examine  the  motive  of  an  act  done 
in  exercise  of  a  common  right.  But  the  Court  of  Appeal 
has  held  that  extrinsic  evidence  of  unfair  motive  is  ad- 
missible (cl).  This  may  be  supported  on  the  ground 
suggested  some  time  ago  by  Lord  Esher  (<?),  that  criticism 

{b)  Bowen  L.  J.,  20  Q.  B.  Div.  Mutual,    ^.,    Soeiefy   t.    Traders' 

at  p.  283.  Publishing    Assoeiatiott     [1906]     1 

(c)    Blackburn   J.,    Campbell   v.  K.  B.  403,  75  L.  J.  K.  B.  259. 
Spottistcoode  (1863)  32  L.  J.  Q.  B.  (e)  Merivale  v.  Carson,  20  Q.  B. 

at  p.  202;    cp.  Bowen  L.  J.,  20  Div.  at  p.  281.    Here  it  is  to  be 

Q.  B.  Div.   at  p.   284;    Joynt  v.  observed    that   the  comment  dis- 

Cycle  Trade  Publishing  Co.  [1904]  2  tinctly  misrepresented  the  contents 

K.  B.  292,  73  L.  J.  K.  B.  752, 0.  A.  of  the  plaintiff's  work.     Censnre 

(<Q  Th<nna8  t.  Bradbury ,  Agnew  could  not  arise  fairly  oat  of  some- 

^'   Co.,  note  (:r)   above ;   Plymouth  thing  that  was  not  there. 
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which  is  malicious  in  the  sense  of  being  inspired  by 
personal  hostility  is  not  fair  comment  at  all.  The  reasons 
given  by  Collins  M.  R.  in  the  Court  of  Appeal  go 
further,  and  show  a  disposition  to  consider  fair  comment 
as  only  a  case  of  privileged  publication  (of  which  we 
speak  later).  But  this  view  cannot,  it  is  submitted,  be 
consistently  carried  out  without  holding  that,  as  in  other 
such  cases,  good  faith  is  a  sufficient  excuse,  and  this  would 
be  contrary  to  authority  which  has  been  accepted  for 
many  years,  and  which  the  Court  did  not  purport  to 
overrule  (/). 

On  the  whole  the  present  Court  of  Appeal,  though 
bound  by  the  actual  decisions  of  its  predecessors,  appears 
to  hold  a  view  barely  compatible  with  them,  and  we  must 
wait  for  the  House  of  Lords  to  tell  us  finally  which  view 
shall  prevail  (^).  One  could  wish  that  Blackburn  and 
Willes  had  been  able  to  consider  the  point  together  in  the 
Exchequer  Chamber.  Their  agreement  would  have  been 
conclusive,  or  their  difference  more  instructive  than  their 
detached  opinions. 


(/)  See  L.  Q.  R.  xxiii.  6,  97.  seems  to  have  no  diflSculty  in  hold- 
It  is  true  that  in  1872  the  majority  ing  with  Blackbnm  and  Boven, 
of  the  Court  of  0.  P.  treated  fair  against  Willes  and  Lord  Collins, 
<x)mment  as  a  branch  of  privilege :  that  the  distinction  is  clear.  A 
Henwwd  v.  Harrison,  L.  R.  7  C.  P,  defendant  setting  up  privilege  as- 
606,  41  L.  J.  C.  P.  206.  But  serts  that  he  is  protected  by  stand- 
Campbell  v.  Spoiiistcoode  was  not  ing  in  a  special  relation  to  the  facts 
brought  to  their  attention.  No  of  the  case :  but "  When  his  defence 
question  of  malice  was  before  them,  is  fair  comment,  he  asserts  that  he 
but,  in  effect,  only  whether  the  has  done  only  what  every  one  has  a 
matter  criticized  was  open  to  public  right  to  do"  :  Burdick  on  Torts, 
comment.  If  the  defence  of  fair  331.  For  judicial  following  of  the 
comment  were  wholly  assimilated  doctrine  in  Henxcood  v.  Harrison 
to  that  of  privilege,  the  result  one  must  go,  it  would  appear,  as 
would  be  to  make  the  law  more  far  as  South  Dakota.  To  the  same 
favourable  to  defendants.  effect      Street,     Foundations     of 

(jf)  Learned   American    opinion  Legal  Liability,  i.  303. 

s2 
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What  is 
open  to 
comment, 
matter  of 
law. 


What  acts  and  oonduot  are  open  to  public  comment  is  a 
question  for  the  Court,  but  one  of  judicial  common  sense 
rather  than  of  technical  definition.  Subject-matter  of  this 
kind  may  be  broadly  classed  under  two  types. 

The  matter  may  be  in  itself  of  interest  to  the  common 
weal,  as  the  conduct  of  persons  in  public  offices  or 
affairs  (h),  of  those  in  authority,  whether  imperial  or 
local  (i),  in  the  administration  of  the  law,  of  the  managerB 
of  public  institutions  in  the  affairs  of  those  institutions, 
and  the  like. 

Or  it  may  be  laid  open  to  the  public  by  the  voluntary 
act  of  the  person  concerned.  The  writer  of  a  book  offered 
for  sale  (A-),  the  composer  of  music  publicly  performed,  the 
author  of  a  work  of  art  publicly  exhibited,  the  manager  of 
a  public  entertainment,  and  all  who  appear  as  performers 
therein,  the  propounder  of  an  invention  or  discovery 
publicly  described  with  his  consent,  are  all  deemed  to 
submit  their  work  to  public  opinion,  and  must  take  the 
risks  of  fair  criticism ;  which  criticism,  being  itself  a  public 
act,  is  in  like  manner  open  to  reply  within  commensurate 
limits. 


"Whether 
comment 
is  fair, 
matter  of 
fact  (if 
libelloas 
construc- 
tion pos- 
sible). 


What  is  actually  fair  criticism  is  a  question  of  fact^ 
provided  the  words  are  capable  of  being  understood  in  a 
sense  beyond  the  fair  (that  is,  honest)  expression  of  an 
unfavourable  opinion,  however  strong,  on  that  which  the 


{h)  Including^  the  conduct  at  a 
public  meetings  of  persons  "who 
attend  it  as  private  citizens  :  Davis 
V.  Duncan  (1874)  L.  R.  9  C.  P.  396, 
43  L.  J.  C.  P.  185.  A  clergyman 
is  a  public  officer,  or  at  any  rate 
the  conduct  of  public  worship  and 
whatever  is  incidental  thereto  is 
matter  of  public  interest :  Xelly  v. 
Tinlitiff  (1866)  L.  R.  1  Q.  B.  699, 


36  L.  J.  Q.  B.  940,  cp.  Kelly  v. 
Sherlock  (1866)  L.  R.  1  Q.  B.  at 
p.  689,  36  L.  J.  Q.  B.  209. 

(i)  Furcell  v.  Sowler,  2  C.  P. 
Div.  215,  46  L.  J.  C.  P.  308. 

(k)  As  to  the  preacher  of  a 
sermon  not  printed,  qwere  .- 
GathereolcY.  Miall  (1846)  15  M.  & 
W.  319,  71  R.  R.  679. 
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plaintiff  has  submitted  to  the  public:  this  is  only  an 
4ipplication  of  the  wider  principle  above  stated  as  to  the 
construction  of  a  supposed  libel  (/).  In  literary  and 
artistic  usage  criticism  is  hardly  allowed  to  be  fair  which 
does  not  show  competent  intelligence  of  the  subject- 
matter.  Courts  of  justice  have  not  the  means  of  applying 
so  fine  a  test. 

The  right  of  fair  criticism  will,  of  course,  not  cover 
untrue  statements  concerning  alleged  specific  acts  of  mis- 
conduct (m),  or  purporting  to  describe  the  actual  contents 
of  the  work  being  criticised  (»).  Thus  a  wholly  gratuitous 
charge  or  suggestion  of  plagiarism  would  not  be  fair 
conunent  (o). 

Defamation  is  not  actionable  if  the  defendant  shows  Justifica- 
that  the  defamatory  matter  was  true ;  and  if  it  was  so,  ground  of 
the  purpose  or  motive  with  which  it  was  published  is  ^^   • 
irrelevant.      For  although  in    the    current    phrase    the 
statement  of  matter   "true  in   substance   and  in  fact" 
is  said  to  be  justified,  this  is  not  because  any  merit  is 
attached  by  the  law  to  the   disclosure  of  all  truth  in 
season  and  out  of  season   (indeed  it  may  be  a  criminal 
offence),  but  because  of  the  demerit  attaching  to   the 
plaintiff  if  the  imputation  is  true,  whereby  he  is  deemed 
to  have  no  ground  of  complaint  for  the  fact  being  oom- 
mimicated  to  his  neighbours.      It  is  not  that  uttering 
truth  always  carries  its  own  justification,  but  that  the 
law  bars  the  other  party  of  redress  which  he  does  not 


(0  Menvale  ▼.   Carton  (1887)  20  App.Ca.l87,  55L.  J.P.C.61,  J.C. 

Q.  B.  Dir.   276,   68  L.  T.  331  ;  («)  Merivale  v.  Canon  (1878)  20 

Jenner  v.  A'BfckeU  (1871)  L.  R.  7  Q.  B.  Div.  276.  58  L.  T.  331. 

Q.  B.  11,  41  L.  J.  Q.  B.  14.     Qu.  (o)  Per  Vaughan  Williams  L.  J., 

whether  the  dissentlDg  judgment  Joynt  v.  Cycle  Trade  Publishing  Co. 

of  Lush  J.  was  not  right.  [1904]2K.B.292,297,73L.J.K.B. 

(m)  Davit  v.  Shepttotte  (1886)  11  762. 
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deserve.  Thus  the  old  rule  is  explained,  that  where 
truth  is  relied  on  for  justification,  it  must  be  specially 
pleaded;  the  cause  of  action  was  confessed,  but  the 
special  matter  avoided  the  plaintiff's  right  (p).  "The 
law  will  not  permit  a  man  to  recover  damages  in  respect 
of  an  injury  to  a  character  which  he  either  does  not  or 
ought  not  to  possess"  (^).  This  defence,  as  authority 
and  experience  show,  is  not  a  favoured  one.  To  adopt 
it  is  to  forego  the  usual  advantages  of  the  defending- 
party,  and  commit  oneself  to  a  counter-attack  in  which 
only  complete  success  will  be  profitable,  and  failure  will 
be  disastrous. 

Mast  be  What  the  defendant  has  to  prove  is  truth  in  substance, 
tially  '  that  is,  he  must  show  that  the  imputation  made  or 
complete,  repeated  by  him — not  merely  the  facts  on  which  his 
inferences  were  founded  (r) — was  true  as  a  whole  and  in 
every  material  part  thereof.  He  cannot  justify  part  of  a 
statement,  and  admit  liability  for  part,  vrithout  distinctly 
severing  that  which  he  justifies  from  that  which  he  does 
not  (5).  What  ports  of  a  statement  are  material,  in  the 
sense  that  their  accuracy  or  inaccuracy  makes  a  sensible 
difference  in  the  effect  of  the  whole,  is  a  question  of 
fact(0. 

There  may  be  a  further  question  whether  the  matter 
alleged  as  justification  is  sufficient,  if  proved,  to  cover  the 

(p)  Compare  the  similar  doctrine  plaintiff  to  ask  for  particulan)  of 

in  trespaas,  which  has  peculiar  con-  the  allegfations  of  fact  relied  on  by 

sequences.     But  of  this  in  its  place.  the  defendant :  Bigby  v.  Financial 

[q)  Littledale  J.,  10  B.  &  C.  at  AW»  [1907]   1  K.  B.  502,  76  L.  J. 

p.  272,  34  R.  R.  at  p.  405.  K.  B.  321,  C.  A. 

(r)  A  defence  to  the  effect  that  («)  Fhming  v.  Dollar  (1889)   25 

the  facte  were  true  and  the  com-  Q.  B.  D.  388,  68  L.  J.  Q.  B.  648. 
ment  fair  is  not  a  justification,  and  {i)  Alexander   v.   Mrth   Eastern 

raises    only  the  question  of   fair  R.  Co.   (1866)  6  B.  &  S.  340,  ^^ 

oomment:  it  does  not  entitle  the  L.  J.  Q.  B.  162. 
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T^hole  oause  of  action  arising  on  the  words  complained 
of ;  and  this  appears  to  be  a  question  of  law,  save  so  for 
as  it  depends  on  the  fixing  of  that  sense,  out  of  two  or 
more  possible  ones,  which  those,  words  actually  conveyed. 
It  is  a  rule  of  law  that  one  may  not  justify  calling  the 
editor  of  a  journal  a  "felon  editor"  by  showing  that  he 
was  once  convicted  of  felony.  For  a  felon  is  one  who 
has  actually  committed  felony,  and  who  has  not  ceased 
to  be  a  felon  by  full  endurance  of  the  sentence  of  the  law, 
or  by  a  pardon ;  not  a  man  erroneously  convicted,  or  one 
who  has  been  convicted  and  duly  discharged.  But  it 
may  be  for  a  jury  to  say  whether  calling  a  man  a 
"  convicted  felon "  imputed  the  quality  of  felony  gene- 
rally, or  only  conveyed  the  fact  that  at  some  time  he  was 
convicted  (u).  Where  the  libel  charges  a  criminal  offence 
with  circumstances  of  morel  aggravation,  it  is  not  a 
sufficient  justification  to  aver  the  committing  of  the  offence 
without  those  circumstances,  though  in  law  they  may  be 
irrelevant,  or  relevant  only  as  evidence  of  some  element 
or  condition  of  the  offence  {x).  The  limits  of  the  authority 
which  the  Court  will  exercise  over  juries  in  handling 
questions  of  "  mixed  fact  and  law  "  must  be  admitted  to 
be  hard  to  define  in  this  and  other  branches  of  the  law  of 
defamation. 

Apparently  it  would  make  no  difference  in  law  that  the  Defen- 
defendant  had  made  a  defamatory  statement  without  any  belieAm- 
belief  in  its  truth,  if  it  turned  out  afterwards  to  have  ™**enal. 
been  true  when  made;  as,  conversely,  it  is  certain  that 
the  most  honest  and  even  reasonable  belief  is  of  itself  no 
justification.     Costs,  however,  are  iiow  in  the  discretion  of 
the  Court. 

(u)  Leyman  v.  Latimer  (1878)   3  (x)  HeUham  v.  Blackwood  (1851) 

Ex.  Div.  352,  47  L.  J.  Ex.  470.  11  C.  B.  128,  20  L.  J.  C.  P.  187, 

87  K.  B.  596,  a  yerjr  curious  case. 
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Immucity 
of  mem- 
"bew  of 
Parlia- 
ment and 
judges. 


In  order  that  public  duties  may  be  discharged  ^lithout 
fear,  unqualified  protection  is  given  to  language  used  in 
the  exercise  of  parliamentary  and  judicial  functions.  A 
member  of  Parliament  cannot  be  lawfully  molested  out- 
side Parliament  by  civil  action,  or  otherwise,  on  account 
of  anything  said  by  him  in  his  place  in  either  House  (y). 
An  action  will  not  lie  against  a  judge  for  any  words  used 
by  him  in  his  judicial  capacity  in  a  court  of  justice  (2). 
It  is  not  open  to  discussion  whether  the  words  were  or 
were  not  in  the  nature  of  fair  comment  on  the  matter  in 
hand,  or  otherwise  relevant  or  proper,  or  whether  or  not 
they  were  used  in  good  faith. 


Other 
persons  in 
judicial 
proceed- 
ings. 


Parties,  advocates,  and  viritnesses  in  a  court  of  justice 
are  under  the  like  protection.  They  are  subject  to  the 
authority  of  the  Court  itself,  but  whatever  they  say  in 
the  course  of  the  proceedings  and  with  reference  to  the 
matter  in  hand  is  exempt  from  question  elsewhere.  It  is 
not  slander  for  a  prisoner's  counsel  to  make  insinuations 
against  the  prosecutor,  which  might,  if  true,  explain  some 
of  the  facts  proved,  however  gross  and  unfounded  those 
insinuations  may  be  (a) ;  nor  for  a  witness  after  his  cross- 
examination  to  volunteer  a  statement  of  opinion  by  way 
of  vindicating  his  credit,  which  involves  a  criminal 
accusation  against  a  person  wholly  unconnected  with  the 


(y)  St.  4  Hen.  VHI.  c.  8  (Pro 
Ricardo  Strode) ;  Bill  of  Rights,  1 
Wm.  &  M.  sess.  2,  o.  2,  "  That  the 
f  reedome  of  speech  and  debates  or 
proceedings  in  Parlyament  ought 
not  to  be  impeached  or  questioned 
in  anj  court  or  place  out  of  Parlya- 
ment." 

(2)  Seott  V.  Stanafield  (1868)  L. 
R.  3  Ex.  220,  37  L.  J.  Ex.  155 ; 
the  protection  extends  to  judicial 


acts,  see  the  chapter  of  General 
Exceptions  above,  pp.  116—119, 
and  further  illustrations  ap.  Blake 
Odgers,  221  sqq,  A  magistrate 
acting  judicially  is  a  judge  within 
this  rule:  Late  y.  Zleicelli/n  [1906] 
1  K.  B.  487,  75  L.  J.  K.  B.  320. 
C.  A. 

(a)  MuMter  v.  Lamb  (1883)  11 
Q.  B.  Di7.  588,  where  authorities 
are  collected. 
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case  (b).  The  only  limitation  is  that  the  words  must  in 
some  way  have  reference  to  the  inquiry  the  Court  is 
engaged  in.  A  duly  constituted  military  court  of  inquiry 
is  for  this  purpose  on  the  same  footing  as  an  ordinary 
court  of  justice  (c).  So  is  a  select  committee  of  the  House 
of  Commons  (d).  Statements  coming  within  this  rule  are 
said  to  be  '*  absolutely  privileged."  The  reason  for  pre- 
cluding all  discussion  of  their  reasonableness  or  good  faith 
before  another  tribunal  is  one  of  public  policy,  laid  down 
to  the  same  effect  in  all  the  authorities.  The  law  does  not 
seek  to  protect  a  dishonest  witness  or  a  reckless  advocate, 
but  deems  this  a  less  evil  than  exposing  honest  witnesses 
and  advocates  to  vexatious  actions. 

As  to  reports  made  in  the  course  of  naval  or  military  Reports  of 
duty,  but  not  with  reference  to  any  pending  judicial  &c^^' 
proceeding,  it  is  doubtful  whether  they  come  imder  this 
head  or  that  of  "qualified  privilege."  A  majority  of 
the  Court  of  Queen's  Bench  has  held  (against  a  strong 
dissent), not  exactly  that  they  are  "absolutely  privileged," 
but  that  an  ordinaiy  court  of  law  will  not  determine 
questions  of  naval  or  military  discipline  and  duty. 
But    the    decision    is    not    received    as    conclusive  (e). 

(i)  Seaman  v.  Netherclxft   (1876)  Q.  B.  D.  499,  45  L.  J.  Q.  B.  567. 

2C.  P.  Div.  53,46L.  J.C.  P.  128.  (rf)   Goffin    v.   Donnelhj  (1881)    6 

But  there  is  no  privilege  for  those  Q.  B.  D.  307,  50  L.  J.  Q.  B.  30:i. 

who  procure  other  persons  to  give  A  licensing  meeting  of  a  County 

false    and   defamatory   oTldenee ;  Council  is   not  a   Court  for  this 

Miee  V.  Coleridge  (1876)  121  Mass.  purpose:    Boyal  Aquarium  Society 

393,    Ames,   Sel.   Ca.    616.      For  v.  i'arA-iVwofi  [1892]  1  Q.  B.  431.  61 

American  yiews  on  the  main  ques-  L.  J.  Q.  B.  409,  C.  A. 

Hon  see  Ames,  op.  eit,  438.  [e)  Dawkina  y.  Lord  Paulet  (1869) 

[c)    Datckins    v.     Lord     Rokeby  L.  R.  6  Q.  B.  94,  39  L.  J.  Q.  B. 

(1873-5)  £z.  Ch.  and  H.  L.,  L.  R.  53,  see  the  dissenting  judgment  of 

S  Q.  B.  255,  7  H.  L.  744,  46  L.  J.  Cockbum  C.  J.,  and  the  notes  of 

Q.  B.  8,  see  opinion  of  judges  7  Sir  James  Stephen,   Dig.   Cr.  L. 

H.L.  atp.  752;  Datckins  t.  Frinee  art.  276,  and  Mr.  Blake  Odgern, 

Edward  of  Saxe  Weimar  (1876)  1  op.  eit.   231-2.    The  reference  of 
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Communications  relating  to  affairs  of  State  and  made  by 
one  officer  of  State  to  another  in  the  course  of  duty  are 
absolutely  privileged  on  the  ground  of  public  policy. 
Moreover,  there  is  the  wider  rule  that  documents  contain- 
ing such  communications  cannot  be  produced  in  evidence 
for  any  purpose  (/) ;  unless,  of  course,  they  have  been, 
published  by  authority. 

Qualiaed  There  is  an  important  class  of  oases  in  which  a  middle 
o?"  prm-  course  is  taken  between  the  common  rule  of  imqualified 
communi-  ^^^sponsibility  for  one's  statements,  and  the  exceptional 
cations."  rules  which  give,  as  we  have  just  seen,  absolute  protection 
to  the  kinds  of  statements  covered  by  them.  In  many 
relations  of  life  the  law  deems  it  politic  and  necessary  to 
protect  the  honest  expression  of  opinion  concerning  the 
character  and  merits  of  persons,  to  the  extent  appropriate 
to  the  nature  of  the  occasion,  but  does  not  deem  it 
necessary  to  prevent  the  person  affected  from  showing, 
if  he  can,  that  an  imfavourable  opinion  expressed  con- 
cerning him  is  not  honest.  Occasions  of  this  kind  are 
said  to  be  privileged,  and  communications  made  in 
pursuance  of  the  duty  or  right  incident  to  them  are  said 
to  be  privileged  by  the  occasion.  The  term  '*  qualified 
privilege  "  is  often  used  to  mark  the  requirement  of  good 
faith  in  such  cases,  in  contrast  to  the  cases  of  "  absolute 
privilege "  above  mentioned.  Fair  reports  of  judicial 
and  parliamentary  proceedings  are  put  by  the  latest 
authorities  in  the  same  category.  Such  reports  must  be 
fair  and  substantially  coiTcct  in  fact  to  begin  with,  and 

the  Judicial  Committee  to  the  case  customs  of   China    as   to    ofBcial 

in  Hart  v.  Gumpach  (1872)  L.  R.  4  reports  to  the  Chinese  Government. 

P.  C.  439,  464,  42  L.  J.  P.  C.  25,  (/)    Chatterton    v.    Secretary   of 

is  quite  neutral.     They  declined  to  State  for  India  in  Council  [1895]  2 

presume  that  such  an  *' absolute  Q.   B.   189,  64  L.  J.  Q.  B.  676, 

privUege  *'  existed  by  the  law  and  C.  A. 
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also  must  not  be  published  from  motives  of  personal 
ill-will;  and  this  although  the  matter  reported  was 
"  absolutely  privileged  "  as  to  the  original  utterance  of  it. 

The  conditions   of    immunity  may  be  thus  summed  Condi- 
tions of 
up  •""•  the  privi- 

The  occasion  must  be  privileged ;  and  if  the  defendant  ^^' 
establishes  this,  he  will  not  be  liable  imless  the  plaintiff 
can  prove  (//)  that  the  communication  was  not  honestly 
made  for  the  purpose  of  discharging  a  legal,  moral,  or 
social  duty,  or  with  a  view  to  the  just  protection  of  some 
private  interest  or  of  the  public  good  by  giving  informa- 
tion appearing  proper  to  be  given,  but  from  some  improper 
motive  and  without  due  regard  to  truth ;  in  short,  that 
it  was  malicious. 

Such  proof  may  consist  either  in  external  evidence  of 
personal  ill-feeling  or  disregard  of  the  truth  of  the  matter, 
or  in  the  manner  or  terms  of  the  communication,  or  acts 
accompanying  and  giving  point  to  it,  being  unreasonable 
and  improper,  "in  excess  of  the  occasion,"  as  we  say. 
It  must  be  remembered  that  what  is  called  "  excess  of 
the  occasion "  or  "  excess  of  privilege  "  is  not  a  distinct 
ground  for  rebutting  the  defence  of  privilege,  but  is  only 
evidence  of  malice  ;  if  it  is  not  sufficient  evidence  of  that, 
it  is  nothing,  and  a  finding  that  there  has  been  "  excess  " 
without  a  finding  that  there  has  been  malice  is  of  no 
effect  {h). 


iff)  The  burden  of  proof  is  not  (A)  ITevill  v.  Fine  Arty  ^c,  In- 

ou  the  defendant  to  show  his  good  turanee  Co.  [1896]  2  Q.  B.  156,  64 

faith:   Clark  v.  Molytieux  (1877)  3  L.  J.  Q.  B.  681,  O.  A.     TheH.L. 

Q.  B.  Div.  237,  47  L.  J,  Q.  B.  dismissed  an  appeal  on  the  shorter 

2i0 ;    Jtnoure   v.    Lelmege    [1891]  ground  that  there  was  no  libel  at 

A.  C.  73,  60  L.  J.  P.  0.  11,  J.  C.  all,  [1897]  A.  C.  68,  66  L.J.  Q.B. 

This,  however,  \b  or  onght  to  be  195. 
elementary. 
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"  Exprpss  The  rule  formerly  was,  and  still  sometiiiies  is,  expressed 
in  an  artificial  manner  derived  from  the  style  of  pleading 
at  common  law. 

The  law,  it  is  said,  presumes  or  implies  malice  in  all 
cases  of  defamatory  words;  this  presumption  maybe  re- 
butted by  showing  that  the  words  were  uttered  on  a 
privileged  occasion ;  but  after  this  the  plainti£E  may  allege 
and  prove  express  or  actual  malice,  that  is,  wrong  motive. 
He  need  not  prove  malice  in  the  first  instance,  because  the 
law  presumes  it ;  when  the  presumption  is  removed,  the 
field  is  still  open  to  proof.  But  the  "malice  in  law" 
which  was  said  to  be  presumed  is  not  the  same  as  the 
"  express  malice  "  which  is  matter  of  proof.  To  have  a 
lawful  occasion  and  abuse  it  may  be  as  bad  as  doing 
harm  without  any  lawful  occasion,  or  worse;  but  it 
is  a  different  thing  in  substance.  It  is  better  to  say 
that  where  there  is  a  duty,  though  of  imperfect  obligation, 
or  a  right,  though  not  answering  to  any  legal  duty,  to 
communicate  matter  of  a  certain  kind,  a  person  acting  on 
that  occasion  in  discharge  of  the  duty  or  exercise  of  the 
right  incurs  no  liability,  and  the  burden  of  proof  is  on 
those  who  allege  that  he  was  not  so  acting  (t). 


What  are 


The  occasions  giving  rise  to  privileged  communications 
privileged  may  be  in  matters  of  legal  or  social  duty,  as  where  a  con- 
fidential report  is  made  to  an  ofiicial  superior,  or  in  the 
common  case  of  giving  a  character  to  a  servant ;  or  the 
communications  may  be  in  the  way  of  self-defence,  or  the 
defence  of  an  interest  common  to  those  between  whom 
the  words  or  writing  pass ;  or  they  may  be  addressed  to 
persons  in  public  authority  with  a  view  to  the  exercise  of 
their  authority  for  the  public  good;   they  may  also  be 

(t)  See  per  Lord  Blackbunii  7  App.  Ga.  787. 
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matter  published  in  the  ordinary  sense  of  the  word  for 
purposes  of  general  information. 

As  to  occasions  of  private  duty:   the  result  of  the  Moral  or 

hocibI 

authorities  appears  to  be  that  any  state  of  facts  making  daty. 
it  right  in  the  interests  of  society  for  one  person  to  com- 
municate to   another  what    he    believes    or    has    heard 
regarding  any  person's  conduct  or  character  will  constitute 
a  privileged  occasion  (k). 

Answers  to  confidential  inquiries,  or  to  any  inquiries 
made  in  the  course  of  affairs  for  a  reasonable  purpose, 
are  clearly  privileged.  So  are  communications  made  by 
a  person  to  one  to  whom  it  is  his  especial  duty  to  give 
information  by  virtue  of  a  standing  relation  between 
them,  as  by  a  solicitor  to  his  client  about  the  soundness 
of  a  security,  by  a  father  to  his  daughter  of  full  age 
about  the  character  and  standing  of  a  suitor,  and  the 
like.  Statements  made  without  request  and  apart  from 
any  special  relation  of  confidence  may  or  may  not  be 
privileged  according  to  the  circumstances ;  but  it  cannot 
be  prudently  assumed  that  they  will  be  (/).  The  nature 
of  the  interest  for  the  sake  of  which  the  communication 
is  made  (as  whether  it  be  public  or  private,  whether  it  is 
one  touching  the  preservation  of  life,  honour,  or  morals, 
or  only  matters  of  ordinary  business),  the  apparent 
importance  and  urgency  of  the  occasion,  and  other  such 
points  of  discretion  for  which  no  general  rule  can  be 
laid  down,  will  all  have  their  weight ;  how  far  any  of 
them  will  outweigh    the    general    presumption    against 

{k)  See  per  Blackburn  J.  in  Odgers  247—254.  The  recent 
Davies  t.  Snead  (1870)  L.  R.  5  tendency  seems  to  be  rather  to 
Q.  B.  at  p.  611.  enlarge  than  to  restrict  the  scope 

of  social  duty :  Stuart  v.  Bell  [1 89 1  ] 

(/)  Cases  of  this  kind  have  been  2  Q.  B.  341,  GO  L.  J.  Q.  B.  577, 
▼ery     troublesome.       See     Blake      C.  A. ;  Odgers,  248. 
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Self-pro- 
tection. 


Informa- 
tion for 
public 
^ood. 


officious    interference    must    always    be    more    or    less 
doubtful  (w). 

Examples  of  privileged  communications  in  self-protec- 
tion, or  the  protection  of  a  common  interest,  are  a  warning 
given  by  a  master  to  his  servants  not  to  associate  with  a 
former  fellow-servant  whom  he  has  discharged  on  the 
ground  of  dishonesty  (w)  ;  a  letter  from  a  creditor  of  a 
firm  in  liquidation  to  another  of  the  creditors,  conveying 
information  and  warning  as  to  the  conduct  of  a  member 
of  the  debtor  firm  in  its  affairs  (o).  The  privilege  of  an 
occasion  of  legitimate  self-interest  extends  to  a  solicitor 
writing  as  an  interested  party's  solicitor  in  the  ordinary 
course  of  his  duty  (/?).  The  holder  of  a  public  oflSoe,  when 
an  attack  is  publicly  made  on  his  official  conduct,  may 
defend  himself  with  the  like  publicity  (q). 

Communications  addressed  in  good  faith  to  persons 
in  a  public  position  for  the  purpose  of  giving  them  in- 
formation to  be  used  for  the  redress  of  grievances,  the 
punishment  of  crime,  or  the  security  of  public  morals, 
are  in  like  manner  privileged,  provided  the  subject- 
matter  is  within  the  competence  of  the  person  ad- 
dressed (r).       The   communication  to    an   incumbent  of 


(w)  See  Cox  head  v.  Richards 
(1846)  2  C.  B.  569,  lo  L.  J.  C,  P. 
278,  69  R.  R.  530,  where  the 
Gonrt  was  equaUy  divided,  rather 
as  to  the  reasonahly  apparent 
urgency  of  the  partiotdar  occasion 
than  on  any  definable  principle. 

(«)  Somerville  v.  Hawkim  (1850) 
10  C.  B.  683,  20  L.  J.  C.  P.  133. 

(o)  Spill  V.  Maule  (1869)  Ex.  Ch. 
L.  R.  4  Ex.  232,  38  L.  J.  Ex.  138. 

[p)  Baker  v.  Carriek  [1894]  1 
Q.  B.  838, 63  L.  J.  Q.  B.  399,  C.  A. 


iq)  LaughioH  v.  Bishop  of  Sodor 
and  Man  (187i2)  L.  R.  4  P.  C.  495, 
42L.  J.  P.  C.  11. 

(r)  Harrison  v.  BmH  (1855)  5 
E.  &  B.  344,  25  L.  J.  Q.  B.  25. 
Mere  belief  that  the  person  ad- 
dressed is  officially  competent  will 
not  do:  Sebditeh  v.  Maellwaine 
[1894]  2  Q.  B.  54,  63  L.  J.  Q.  B. 
587,  C.  A.  In  Harrison  v.  Bushy 
however,  it  was  held  that  it  was 
not,  in  fact,  irregular  to  address  a 
memorial  complaining  of  the  con- 
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reports  affecting  the  character  of  his  curate  is  privileged, 
at  all  events  if  made  by  a  neighbour  or  parishioner ;  so 
are  consultations  between  the  clergy  of  the  immediate 
neighbourhood  arising  out  of  the  same  matter  («). 

Fair  reports  (as  distinguished  from  comments)  are  a  Fair 
distinct  class  of  publications  enjoying  the  protection  of 
"qualified  privilege"  to  the  extent  to  be  mentioned. 
The  fact  that  imputations  have  been  made  on  a  privileged 
occasion  will,  of  course,  not  exempt  from  liability  a  person 
who  repeats  them  on  an  occasion  not  privileged.  Even 
if  the  original  statement  be  made  with  circumstances  of 
publicity,  and  be  of  the  kind  known  as  "absolutely 
privileged,"  it  cannot  be  stated  as  a  general  rule  that 
republication  is  justifiable.  Certain  specific  immunities 
have  been  ordained  by  modem  decisions  and  statutes. 
They  rest  on  particular  grounds,  and  are  not  to  be 
extended  {t).  Matter  not  coming  under  any  of  them 
must  stand  on  its  own  merits,  if  it  can,  as  a  fair  com- 
ment on  a  subject  of  public  interest. 

By  statute  (3  &  4  Vict.  c.  9,  a.d.  1840)  the  publication  Parlia- 
of  any  reports,  papers,   votes,   or  proceedings  of   either  papers. 
House  of  Parliament  by  the  oi'der  or  under  the  authority 
of  that  House    is   absolutely  protected,   and   so  is   the 
republication   in  full.     Extracts   and  abstracts  are  pro- 
duct of  a  justice  of  the  peace  to  a      cannot  be  claimed  for  them,  though 
Secretary  of  State  (see  the  judgment      the  power  in  question  may  be  exer- 
of  the  Court  as  to  the  incidents  of      ciseable  only  on  inquiry :  Froetor 
that  ofBce),  though  it  would  be  more      v.  WehaUr  ( 1 885)  16  Q.  B.  D .  1 1 2, 
usual  to  address  such  a  memorial      55  L.  J.  Q.  B.  150. 
to  the   Uid   Chancellor.      Com-  (,j  ^^^  ^    ^  3 

pUmte  made  to  the  Pny  CoW  ^  g  ^^  j,^  ^^  ^  j  ^  ^SO. 
4igfainBt  an  oincer  whom  the  Council 

is  by  statute  empowered  to  remore  (0  Se©  -Daw  v.  Shepstone  (1886) 

are  in  this  category;  the  absolute  J-  0.  11  App.  Ca.  187,  65  L.J. 
privi^Qge  of   judicial   proceedings      P*  C.  61. 
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tected  if  in  the  opinion  of  the  jury  they  were  published 
bona  fide  and  without  malice  (w). 

Parlia-  Fair  reports  of  parliamentary  and  public  judicial  pro- 

debates  ceedings  are  treated  as  privileged  communications.  It 
cSlpro^"  ^^  ^^°?  ^®^  settled  (a?)  that  fair  and  substantially 
<««^fir8-  accurate  reports  of  proceedings  in  courts  of  justice  are 
on  this  footing.  As  late  as  1868  it  was  decided  (y)  that 
the  same  measure  of  immunity  extends  to  reports  of 
parliamentary  debates,  notwithstanding  that  proceedings 
in  Parliament  are  technically  not  public,  and,  still  later, 
that  it  extends  to  fair  reports  of  the  quasi-judicial 
proceedings  of  a  body  established  for  public  purposes,, 
and  invested  with  quasi-judicial  authority  for  effecting 
those  purposes  (z).  In  the  case  of  judicial  proceedings 
it  is  immaterial  whether  they  are  preliminary  or  final 
(provided  that  they  are  such  as  will  lead  to  some  final 
decision)  (a),  and  whether  contested  or  ex  parte  (a),  and 
also  whether  the  Court  actually  has  jurisdiction  or  not, 
providing  that  it  is  aoting  in  an  apparently  regular 
manner  (6).  The  report  need  not  be  a  report  of  the 
whole  proceedings,  provided  it  gives  a  fair    and    sub- 

(w)  See  Blake    Odgpers,  op,   dt.  Federal  Gonstitutiony  arts.  22»  30. 
219.     The  words  of  the  Act,   in  (z)  Allbutt  v.  Getieral  Council  of 

their  literal  oonstraction,  appear  to  Medical  Education  (1889}  23  Q.  B. 

throw  the  burden  of  proving  good  Diy.  400,  58  L.  J.  Q.  B.  606. 
faith  on  the  pabliaher,  which  pro-  (a)  Kimber  v.   Press  Atsociation 

bably  was  not  intended.  [1893]  1  Q.  B.  65,  62  L.  J.  Q.  B. 

(x)  Per  Cur.  in  Wason  v.  Walter  152,  C.  A. 
L.  R.  4  Q.  B.  at  p.  87.  {h)    Usill  v.  Sales  (1878)  3  C.  P. 

(y)   Wason  v.    Walter,  L.   R.   4  D.  319,  45  L.  J.  C.  P.  323,  where 

Q.  B.  73,  38  L.  J.  Q.  B.  34.    And  the   proceeding   reported  was  an 

editorial    comments    on    a  debate  application  to  a  police  magistrate, 

published  by  the  same  newspaper  who,  after  hearing  the  facts  stated, 

which    publishes    the   report    are  declined  to  act  on  the  ground  of 

entitled    to    the    benefit    of    the  want  of  jurisdiction:  XtftrwT.  X^ty 

general  rule  as  to  fair  comment  on  (1858)  E.  B.  &  E.  537,  27  L.  J. 

public  affairs :  ih,  Gp.  the  German  Q.  B.  282. 
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stantially  complete  account  of  the  case;  but  whether 
it  does  give  such  an  account  has  been  thought  to  be 
a  pure  question  of  fact,  even  if  the  part  which  is 
separately  reported  be  a  judgment  purporting  to  state 
the  facts  (c).  The  report  must  not  in  any  case  be 
partial  to  the  extent  of  misrepresenting  the  judgment  {d). 
It  may  be  libellous  to  publish  even  a  correct  extract  from 
a  register  of  judgments  in  such  a  way  as  to  suggest  that  a 
judgment  is  outstandiug  when  it  is  in  fact  satisfied  (e). 
But  a  correct  copy  of  a  document  open  to  the  public  is 
not  libellous  without  some  such  further  defamatory 
addition  (/).  By  statute  "  a  fair  and  accurate  report  in 
any  newspaper  of  proceedings  publicly  heard  before  any 
court  exercising  judicial  authority "  is,  "  if  published 
contemporaneously  with  such  proceedings,"  privileged. 
Unless  this  means  absolutely  privileged,  which  is  known 
not  to  have  been  the  intention  of  the  Legislature  in  fact, 
the  enactment  would  seem  to  be  only  a  not  quite  accurate 
affirmance  of  the  common  law  (g).  The  rule  does  not 
extend  to  justify  the  reproduction  of  matter  in  itself 
obscene,  or  otherwise  unfit  for  general  publication  (A),  or  of 

(e)  Maedougall  t.  Knight  (1889)  guarded:    ^m.   as  to    Williams  y. 

U  App.  Ca.  194,  68  L.  J.  Q.  B.  Smith,  see  [1892]  2  Q.  B.  at  pp. 

537.     Bat  in  Maedougall  y.  Knight  62,  63,  64. 

(1890)  2S  Q.  B.  Diy    1,  59  L    J.  ^^^  gj  ^  ^^  ^.^,    ^    g,^  ^  3^  ^ 

Q.  B.  617,  the  C.  A.  adhered  to  3,^^  q^^^  g^g      ^^^  ^^y^^ 

their  previous  Tiew  (17  Q.  B.  Div  ^^^  are  stUl  material  to  show  Tvhat 

036,  action  between  same  parties)  j,  »  fair  and  aeourat*  report.    The 

that  a  oorr«*  report  of  a  judgment  ^^^    "  oonUunporaneously    with 

ispriTileged.  ^^^   proceedings"     are,   strictly 

(i)Basu;ardiCo.y.myu>ardi  .^         nonsense;     they   must 

&»(1886)34Ch.D.198,56L.J.  '^   ^^^    ^    ^^^   ^ 

^-  ^®^-  usual  time  after  the  date  of  the 

W   Willie  T.  Smith  (1888)  22  feedings. 

0.  B.  D.  134,  68  L.  J.  Q.  B.  21.  ^              ^ 

(/)  SearUa  y.  ScarUit   [1892]  2  W  Steele  y.  Brannan{nn)lj  R. 

Q.  B.  66,  61  L.  J.  Q.  B.  673,  C.  A.,  7  C.  P.  261  (a  criminal  case) ;  61  & 

where  the  pnblication  was  expressly  ^2  Vict.  c.  64,  s.  3. 

P. — T.  T 
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proceedings  of  which  the  publication  is  forbidden  by  the 
Court  in  which  they  took  place.  The  burden  of  proof  is 
on  the  defendant  to  show  that  the  report  is  fair  and 
accurate.  But  if  it  really  is  so,  the  plaintiff's  own 
evidence  will  often  prove  that  the  facts  happened  as 
reported  (i). 

Volun-  An  ordinary  newspaper  report  furnished  by  a  regular 

reports.  reporter  is  all  but  conclusively  presumed,  if  in  fact  fair 
and  substantially  correct,  to  have  been  published  in  good 
faith ;  but  an  outsider  who  sends  to  a  public  print  even 
a  fair  report  of  judicial  proceedings  containing  personal 
imputations  invites  the  question  whether  he  sent  it 
honestly  for  purposes  of  information,  or  from  a  motive 
of  personal  hostility ;  if  the  latter  is  found  to  be  the  fact, 
he  is  liable  to  an  action  (A*). 

Newspaper  reports  of  public  meetings  and  of  meetings 
of  vestries,  town  coimcils,  and  other  local  authorities,  and 
of  their  committees,  of  royal  or  parliamentary  commis- 
sions, and  of  select  committees,  are  privileged  under  the 
Law  of  Libel  Amendment  Act,  1888  (/).  A  public 
meeting  is  for  this  purpose  "  any  meeting  bona  fide  and 
lawfully  held  for  a  lawful  purpose,  and  for  the  further- 
ance or  discussion  of  any  matter  of  public  concern, 
whether  the  admission  thereto  be  general  or  restricted.'^ 
The  defendant  must  not  have  refused  on  request  to 
insert  in  the  same  newspaper  a  reasonable  contradiction 
or  explanation.  Moreover  '*the  publication  of  any  matter 
not  of  public  concern,  and  the  publication  of  which  is  not 
for  the  public  benefit,"  is  not  protected  {m), 

(t)  Kimber  t.    Press  Association  (Q  51  &  52  Viot.  c.  64,  s.  4.    As 

[1893]  1  Q.  B.  65,  62  L.  J.  Q.  B.  to  boards  of  guardians,  see  PUtari 

152,  C.  A.  V.  Oliver  [1891]  1  Q.  B.  474,  60 

[k)  Stevens  ▼.  Sampstm  (1879)  5  L.  J.  Q.B.  219,  G.  A. 

£z.  Div.  53,  49  L.  J.  Q.  B.  120.  (m)  51  &  52  Yict.  o.  64,  s.  4.    In 
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In  the  case  of  privileged  oommunications  of  a  con-  Excess  of 
fidential  kind,  the  failure  to  use  ordinary  means  of 
ensuring  privacy — as  if  the  matter  is  sent  on  a  post- 
card (n)  instead  of  in  a  sealed  letter,  or  telegraphed 
without  evident  necessity — will  destroy  the  privilege; 
either  as  evidence  of  malice,  or  because  it  constitutes  a 
publication  to  persons  in  respect  of  whom  there  was  not 
any  privilege  at  all.  The  latter  view  seems  on  principle 
the  better  one  (o).  But  the  privilege  of  a  person  making 
a  statement  as  matter  of  public  duty  at  a  meeting  of  a 
public  body  is  not  affected  by  unprivileged  persons  being 
present  who  are  not  there  at  his  individual  request  or 
desire,  or  in  any  way  under  his  individual  control, 
though  they  may  not  have  any  strict  right  to  be  there, 
newspaper  reporters  for  example  (p).  It  is  now  decided 
that  if  a  communication  intended  to  be  made  on  a 
privileged  occasion  is  by  the  sender's  ignorance  (as  by 
making  it  to  persons  whom  he  thinks  to  have  some  duty 
or  interest  in  the  matter,  but  who  have*  none),  or  mere 
negligence  (as  by  putting  letters  in  wrong  envelopes) 
delivered  to  a  person  who  is  a  stranger  to  that  occasion, 
the  sender  has  not  any  benefit  of  privilege  (q). 

Where  the  existence  of  a  privileged  occasion  is  estab-  Honest 
Ushed,  we  have  seen  that  the  plaintiff  must  give  afiBrmative  not  nece**- 

a  civil  action  on  whom  iB  the  burden  as  to  writing  on  a  post-card  in  a 

of  proof   as  to  this?    Qu,  would  more  or  less  generally  understood 

«*and"  be  read,  if  necessary,  as  foreign  tongue. 

*-or"P    See  Blake  Odgers,  816.  (o)    Wilhamson    ▼.  Freer    (1874) 

(«)  FiOTlded  that  the  post-card  L.  R.  9  C.  P.  393,  43  L.  J.  C.  P. 

conveys  ou  the  face  of  it  a  meaning  161. 

defamatory  to  the  plaintiff.    Other-  {p)  Piitard  v.    Oliver  [1891]   1 

wise  if   the   reference  to  him  is  Q.  B.  474,  60L.  J.  Q.  B.  219,  G.  A. 

intelligible  only  to  the  addressee.  (q)  HebditehY,  Macllwaine[\%^^1 

Sadgrove  v.  Hole  [1901]  2  K.  B.  1,  2  Q.  B.  54,  63  L.  J.  Q.  B.  687, 

70  L.  J.  K.  B.  456,  G.  A.    Quare  G.  A. 

t2 
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sarily         proof  of  malice,  that  is,  dishonest  or  reckless  ill-will  (r), 
belief.        in  Order  to  succeed.     It  is  not  for  the  defendant  to  prove 
that  his  belief  was  founded  on  reasonable  grounds,  and. 
there  is  no  difference  in  this  respect  between  different 
kinds  of    privileged    communication  («).      To  constitute 
malice  there  must  be  something  more  than  the  absence  of 
reasonable  ground  for  belief  in  the  matter  communicated. 
That  may  be  evidence  of  reckless  disregard  of  truth,  but 
is  not  always  even  such  evidence.     A  man  may  be  honest 
and  yet  imreasonably  credulous ;  or  it  may  be  proper  for 
him  to  communicate  reports  or  suspicions  which  he  him- 
self does  not  believe.      In  either  case  he  is  within  the 
protection  of  the  rule  (t).     It  has  been  found  difficult  to 
impress  this  distinction   upon  juries,  and   the  involved 
language  of  the  authorities  about  "  implied  *'  and  "  ex- 
press "  malice  has,  no  doubt,  added  to  the  difficulty.     The 
result  is  that  the  power  of  the  Court  to  withhold  a  case 
from  the  jury  on  the  ground  of  a  total  want  of  evidence 
has  on  this  point  been  carried  very  far  {u).    In  theory, 
however,  the  relation  of  the  Court  to  the  jury  is  the  same 
as  in  other  questions  of  "  mixed  fact  and  law."     Similar 
difficulties  have  been  felt  in  the  law  of  Negligence,  as  we 
shall  see  under  that  head. 


(r)  A  statement  made  recklessly  (r)  Clark  t.  Ifolyneux  (1877)  3 

under  the  influence  of  e,g.  gross  Q.  B.  Diy.  237, 47  L.  J.  Q.  B.  230, 

prejudice    against   the   plaintiff's  per  BramweU  L.  J.  3  Q.  B.  Div. 

occupation  in  general,  though  with-  at  p.   244;     per  Brett  L.  J.  at 

out  any  personal  hostility  towards  pp.  247-248 ;  per  Cotton  L.  J.  at 

him,    may   be    malicious:     JRoyal  p.  249. 

Aquarium     Soetety    v.     Farkinson  /  \    r^    i^  »•!        ^oj 

ri«Q9i  1  o  Ti   1^1    fii  T    T  O  T^  (**)  Laughton  v.  Bishop  of  Sodor 

^lor    A  ^"^  ^^"^  (1872)  L.  R.  4  P.  C.  495, 

^"^*  ^'  ^'  42  L.  J.  P.  C.  11,  and  authorities 

(»)  Jenoure   t.    Delmege    [1891]  there  cited;  Spill  t.  Maule  (1869) 

A.  0.  73,  60  L.  J.  P.  C.  11  (J.  C),  Ex.  Ch.  L.  R.  4  Ex.  232,  38  L.  J. 

Clark  V.  Molyneux  (1877)  3  Q.  B.  Ex.  138. 
Div.  237,  47L.J.  Q.  B.  230. 


ASSESSMENT  OF  DAMAGES.  277 

''The  spirit  and  intention  of  the  party  are  fit  to  be  Power  of 
considered  by  a  jury  in  estimating  the  injury  done  to  the  Jl^SsSig 
plaintiff ; "  and  evidence  of  this  is  admissible,  notwith-  ^^^afires- 
standing  that  it  may  disclose  another  and  different  cause 
of  action  (x). 

In  assessing  damages  the  jury  ''  are  entitled  to  look  at 
the  whole  conduct  of  the  defendant  from  the  time  the  libel 
was  published  down  to  the  time  they  gave  their  verdict. 
They  may  consider  what  his  conduct  has  been  before 
action,  after  action,  and  in  Court  during  the  trial."  And 
the  verdict  will  not  be  set  aside  on  the  ground  of  the 
damages  being  excessive,  unless  the  Court  thinks  the 
amount  such  as  no  twelve  men  could  reasonably  have 
given  (y). 

A  misdirection  on  any  material  part  of  the  libel  which 
might  have  influenced  the  jury  in  assessing  damages  is 
ground  for  a  new  trial.  The  Court  cannot  take  on  itself 
to  say  that  the  misdirection  would  not  have  had  any 
influence  merely  because  the  Court  thinks  that  the  jury 
might  still  have  reasonably  given  the  same  damages  imder 
proper  direction  (25). 

Lord  Campbell's  Act  (6  &  7  Vict.  c.  96,  ss.  1,  2),  as  Special 
amended  by  8  &  9  Vict.  c.  75,  contains  special  provisions  as  STaotioSos 
to  proving   the    offer  of  an  apology   in    mitigation  of  ^^^  ^®'^®" 
damages   in  actioi^  for  defamation,  and  payment  into  libels. 
Court  together  with  apology  in  actions  for  libel  in  a 
public  print  (a). 


{x)  Pearton  r.  Lemaitre  (1843)  6  (a)  The  Rules  of  Court  of  1875 

Han.  &  Gr.  700, 720,  63  B.  R.  447.  had  the  effect  of  enlarging  and  so 

(y)  Fraed  t.  Oraham  (1889)   24  far  superseding  the  latter  provi- 

Q.  B.  DlT.  53,  65,  59  L.  J.  Q.  B.  sion;    hut  see  now  Order  XXII. 

230.  r.  1,  and  "The  Annual  Practice" 

(z)  Bray  y.  Ford  [1896]  A.  C.  thereon.    See  also  51  &  52  Vict. 

44,  65  L.  J.  Q.  B.  213.  c.  64,  s.  6.  The  plaintiff  is  entitled 


278 


DEFAMATION. 


Limits  of 
interroga- 
tories in 
action  for 
libel. 


Bad  repu< 
tation  of 
plaiutiff. 


Injunc- 
tions. 


Where  money  has  been  paid  into  Court  in  an  action 
for  libel,  the  plaintiflE  is  not  entitled  to  interrogate  the 
defendant  as  to  the  sources  of  his  information  or  the  means 
used  to  verify  it  (6). 

A  plaintiff's  general  bad  repute  caimot  be  pleaded  as 
part  of  the  defence  to  an  action  for  defamation,  for  it  is 
not  directly  material  to  the  issue,  but  can  be  proved  only 
in  mitigation  of  damages  (c). 

We  have  already  seen  {d)  that  an  injunction  may  be 
granted  to  restrain  the  publication  of  defamatory  matter, 
but,  on  an  interlocutory  application,  only  in  a  cleai* 
case  {e)y  and  not  where  the  libel  complained  of  is  on  the 
face  of  it  too  gross  and  absurd  to  do  the  plaintiff  any 
material  harm  (/).  Coses  of  this  last  kind  may  be  more 
fitly  dealt  with  by  criminal  proceedings. 


to  the  sum  paid  into  Court  oven 
if  the  finding  of  the  jury  is  less 
f  ayourable  to  him :  Dunn  r.  J)eron, 
^c.  Co.  [1895]  1  Q.  B.  211,  «.,  63 
L.  J.  Q.  B.  342. 

(b)  Famell  v.  Walter  (1890)  24 
Q.  B.  D.  441,  52  L.  J.  Q.  B.  125. 
See  further  as  to  the  limits  of 
interrogatories,  JFhittaker  v.  Scar- 
borough Fast  Newspaper  Co.  [1896] 
2  Q.  B.  148,  65  L.  J.  Q.  B.  564, 
C.  A.,  oyerruling  Pamell  v.  Walter 
on  another  point ;  Elliott  ▼.  Garrett 
[1902]  1  K.  B.  870,  71  L.  J.  K.  B, 
415,  C.  A. ;  White  ^  Co.  v.  Credit 
Reform  Assoen.  [1905]  1  K.  B,  653, 


74  L.  J.  K.  B.  422,  Plymouth  Mutual 
^c.  Soe.  V.  Traders^  Pablithinff 
Aasoen.  [1906]  1  K.  B.  403,  76 
L.  J.  K.  B.  259,  both  in  C.  A. 

(e)  Wood  V.  Dur/Min  (1888)  21 
Q.  B.  D.  601,  67  L.  J.  Q.  B.  547. 

(rf)  Bonnard  v.  Perrytnan  [1891] 
2  Oh.  269,  60  L.  J.  Ch.  617,  C.  A. 
p.  105,  aboye  ;  for  a  later  example 
of  injunction  granted,  see  Collard 
V.  Marshall  [1892]  1  Ch.  671,  61 
L.  J.  Ch.  268. 

{e)  Bonnard  t.  Perrynum,  last 
note. 

(/)  Salotnont  v.  Knight  [1891]  2 
Ch.  294,  60  L.  J.  Ch.  743,  C.  A. 
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WRONGS  OF  FRAUD,  BAD  FAITH,  AND  OPPRESSION. 

I. — Deceit, 

In  the  foregoing  chapters  we  dealt  with  wrongs  affeoting  Nature 
the  so-called  primary  rights  to  security  for  a  man's  person,  ^rong. 
to  the  enjoyment  of  the  society  and  obedience  of  his 
family,  and  to  his  reputation  and  good  name.  In  these 
cases,  exceptional  conditions  excepted,  the  knowledge  or 
state  of  mind  of  the  person  violating  the  right  is  not 
material  for  determining  his  legal  responsibility.  This  is 
80  even  in  the  law  of  defamation,  as  we  have  just  seen, 
the  old-fashioned  use  of  the  word  *'  malice "  notwith- 
standing. We  now  come  to  a  kind  of  wrongs  in  which 
oither  a  positive  wrongful  intention,  or  such  ignorance  or 
indifference  as  amounts  to  guilty  recklessness  (in  Roman 
terms  either  dolus  or  culpa  lata)  is  a  necessary  element ; 
80  that  liability  is  founded  not  in  an  absolute  right  of  the 
plaintiff,  but  in  the  unrighteousness  of  the  defendant. 

The  wrong  called  Deceit  consists  in  leading  a  man  into  Conoor- 
damage  by  wilfully  or  recklessly  causing  him  to  believe  diction^" 
and  act  on  a  falsehood.     It  is  a  cause  of  action  by  the  ^^^ 
<x)mmon  law  (the  action  being  an  action  on  the  case  ^^^j- 
founded  on  the  ancient  writ  of  deceit  (a),  which  had  a 
much  narrower  scope) :  and  it  has  likewise  been  dealt  with 

(a)  F.  N.  B.  96  E.  Jj^. 
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by  courts  of  equity  under  the  general  jurisdiction  of  the 
Chancery  in  matters  of  fraud.  The  principles  worked  out 
in  the  two  jurisdictions  are  believed  to  be  identical  (^), 
though  there  may  be  a  theoretical  difference  as  to  the 
character  of  the  remedy,  which  in  the  Court  of  Chancery 
did  not  purport  to  be  damages  but  restitution  {c).  Since 
1875,  therefore,  we  have  in  this  case  a  real  and  perfect 
fusion  of  rules  of  common  law  and  equity  which  formerly 
were  distinct,  though  parallel  and  similar. 

Difficul-         The  subject  has  been  one  of  considerable  difficulty  for 

ties  of  the  •, 

Bubject :     Several  reasons. 

Uon^with  ^Pirst,  the  law  of  tort  is  here  much  complicated  with  the 
contract,  law  of  Contract.  A  false  statement  may  be  the  inducement 
to  a  contract,  or  may  be  part  of  a  contract,  and  in  these 
capacities  may  give  rise  to  a  claim  for  the  rescission  of 
the  contract  obtained  by  its  means,  or  for  compensation 
for  breach  of  the  contract  or  of  a  collateral  warranty.  A 
false  statement  unconnected  with  any  contract  may  like- 
wise create,  by  way  of  estoppel,  an  obligation  analogous  ta 
contract.  And  a  statement  capable  of  being  regarded 
in  one  or  more  of  these  ways  may  at  the  same  time  afford 
a  cause  of  action  in  tort  for  deceit.  "  If,  when  a  man 
thinks  it  highly  probable  that  a  thing  exists,  he  chooses  to 
say  he  knows  the  thing  exists,  that  is  really  asserting 
what  is  false :  it  is  positive  fraud.  That  has  been  re- 
peatedly laid  down.  ...  If  you  choose  to  say,  and  say 
without  inquiry,  *  I  warrant  that,'  that  is  a  contract.  If 
you  say,  *  I  know  it,'  and  if  you  say  that  in  order  to  save 
the  trouble  of  inquiring,  that  is  a  false  representation 
— ^you  are  saying  what  is  false  to  induce  them  to  act 
upon  it"  (rf). 

(b)  See    per    Lord    Chelmsford,  {d)  Lord  Blackbam,  Brownlie  v. 

L.  R.  6  H.  L.  at  p.  390.  Campbell  (1880)  5  App.  Ga.  (Sc.)  at 

{c)  See  p.  196,  above.  p.  963. 
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The  grounds  and  results  of  these  forms  of  liability  are 
largely  similar,  but  cannot  be  assumed  to  be  identical. 
The  authorities  establishing  what  is  a  cause  of  action  for 
deceit  are  to  a  large  extent  convertible  with  those  which 
define  the  right  to  rescind  a  contract  for  fraud  or  misrepre- 
sentation, and  the  two  classes  of  cases  used  to  be  cited 
without  any  express  discrimination.  We  shall  see  how- 
ever that  discrimination  is  needful. 

Secondly,  there  are  difficulties  as  to  the  amount  of  Questioiw 
actual  fraudulent  intention  that  must  be  proved  against  ^^™J^' 
a  defendant.  A  man  may  be,  to  all  practical  intents,  intent, 
deceived  and  led  into  loss  by  relying  on  words  or  conduct 
of  another  which  did  not  proceed  from  any  set  purpose 
to  deceive,  but  perhaps  from  an  unfounded  expectation 
that  what  he  stated  or  suggested  would  be  justified  by 
the  event.  In  such  a  case  it  seems  hard  that  the  party 
misled  should  not  have  a  remedy,  and  yet  there  is  some- 
thing harsh  in  saying  that  the  other  is  guilty  of  fraud  or 
deceit.  An  over-sanguine  and  careless  man  may  do  as 
much  harm  as  a  deliberately  fraudulent  one,  but  the 
moral  blame  is  not  equal.  Again,  the  jurisdiction  of 
courts  of  equity  in  these  matters  has  always  been  said  to 
be  founded  on  fraud.  Equity  judges,  therefore,  were 
unable  to  frame  a  terminology  which  should  clearly 
distinguish  fraud  from  culpable  misrepresentation  not 
amounting  to  fraud,  but  having  similar  consequences  in 
law :  and  on  the  contrary  they  were  driven,  in  order  to 
maintain  and  extend  a  righteous  and  beneficial  juris- 
diction, to  such  vague  and  confusing  phrases  as  '^  con- 
structive fraud,"  or  "conduct  fraudulent  in  the  eyes  of 
this  Court."  Thus  they  obtained  in  a  cumbrous  fashion 
the  results  of  the  bolder  Eoman  maxim  culpa  lata  dolo 
aequiparatur.      The    results    were    good,   but,   being    so 
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obtained,  entailed  the  cost  of  much  laxity  in  terms  and 
some  laxity  of  thought.  Of  late  years  there  has  been  a 
reaction  against  this  habit,  wholesome  in  the  main,  but 
not  free  from  some  danger  of  excess.  ''  Legal  fraud  "  is 
an  objectionable  term,  but  it  does  not  follow  that  it  has 
no  real  meaning  {e).  One  might  as  well  say  that  the 
"common  counts"  for  money  had  and  received,  and  the 
like,  which  before  the  Judicature  Acts  were  annexed  to 
most  declarations  in  contract,  disclosed  no  real  cause  of 
action,  because  the  "  contract  implied  in  law "  which 
they  supposed  was  not  founded  on  any  actual  request  or 
promise. 

Fraud  of  Thirdly,  special  difficulties  of  the  same  kind  have  arisen 
agen  .  ^.^j^  regard  to  false  statements  made  by  an  agent  in  the 
course  of  his  business  and  for  his  principal's  purposes, 
but  without  express  authority  to  make  such  statements. 
Under  these  conditions  it  has  been  thought  harsh  to  hold 
the  principal  answerable ;  and  there  is  a  further  aggrava- 
tion of  difficulty  in  that  class  of  cases  (perhaps  the  most 
important)  where  the  principal  is  a  corporation,  for  a 
corporation  has  been  supposed  not  to  be  capable  of  a 
fraudulent  intention.  We  have  already  touched  on  this 
point  (/) ;  and  the  other  difficulties  appear  to  have  been 
surmounted,  or  to  be  in  the  way  of  being  surmounted  by 
our  modem  authorities. 

General  Having  indicated  the  kind  of  problems  to  be  met  with, 

of^h^*^°^  we  proceed  to  the  substance  of  the  law. 

right  of  To  create  a  right  of  action  for  deceit  there  must  be  a 

action. 

{e)  See  per  Lord  Bramwell,  Tfeir  nated  in  Udell  t.  Atkertoti  (1861)  7 

V.  Bell,  3  Ex.  D.  at  p.  243;  Derry  H.  &  N.  172,  30  L.  J.  Ex.  337, 

T.  Peek,  14  App.  Ca.  at  p.  346.  where    the    Ooort    waa    equally 

(/)  P.  61,  above.     The  difficul-  divided, 
ties  maj  be  said  to  have  culmi- 
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statement  made  by  the  defendant,  or  for  which  he  ia 
answerable  as  principal,  and  with  regard  to  that  statement 
all  the  following  conditions  must  concur  : 

(a)  It  is  untrue  in  fact. 

(b)  The  person  making  the  statement,  or  the  person 

responsible  for  it,  either  knows  it  to  be  untrue, 
or  is  culpably  ignorant  (that  is,  recklessly  and 
consciously  ignorant)  (g)  whether  it  be  true  or  not. 

(c)  It  is  made  to  the  intent  that  the  plaintiff  shall  act 

upon  it,  or  in  a  manner  apparently  fitted  to 
induce  him  to  act  upon  it  (A). 

(d)  The  plaintiff  does  act  in  reliance  on  the  statement 

in  the  manner  contemplated  or  manifestly  pro- 
bable, and  thereby  suffers  damage  (»). 
There  is  no  cause  of  action  without  both  fraud  (k)  and 
actual  damage,  or  the  damage  is  the  gist  of  the  action  (/). 
And  according  to  the  general  principles  of  civil  liability, 
the  damage  must  be  the  natural  and  probable  consequence 
of  the  plaintiff's  action  on  the  faith  of  the  defendant's 
statement. 

(e)  The  statement  must  be  in  writing  and  signed  in 

one  class  of  cases,  namely,  where  it  amounts  to 
a  guaranty:  but  this  requirement  is  statutory, 
and  as  it  did  not  apply  to  the  Court  of  Chancery, 
does  not  seem  to  apply  to  the  High  Court  of 
Justice  in  its  purely  equitable  jurisdiction. 

07)  Lord  Herschell,  i)«Ty  V.  Peek  6  H.  L.  at  p.  413  ;  Bowen  L.  J., 

(1889)  14  App.  Ca.  at  p.  371.  Edgington  t.  Fitzmaurice  (1885)  21) 

(A)  See  PothUl  v.   Walter  (1832)  Oh.  Div.  at  pp.  481-2;  and  Lindley 

3  B.  &  Ad.  114, 123,  37  R.R.  344^  L.  J.,  Smith  t.  ChadwUk  (1882)  20 

351.  '  Ch.  Div.  at  p.  75. 

(t)  Cp.  for  the  general  rules  Lord  (A)  Derry  v.  Peek  (1889)  14  App. 

Hatherley    (Page    Wood    V.-C),  Ca.  337, 374,  58  L.  J.  Ch.  864. 
JDari-y  v.  Croakey  (1861)  2  J.  &  H.  (/)   Lord    Blaokbnm,    Smith    v. 

at  pp.   22-3,   approved    by  Lord  Chadwiek    (1884)    9  App.    Ca.  at 

Calms  in  Peek  ▼.    Gumey,  L.  R.  p.  196. 
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Of  these  heads  in  order. 
Falsehood        (a)  A  statement  can  be  untrue  in  fact  only  if  it  pur- 

in  fact.  .... 

ports  to  state  matter  of  fact.  A  promise  is  distinct  from 
a  statement  of  fact,  and  breach  of  contract,  whether  from 
want  of  power  or  of  will  to  perform  one's  promise,  is  a 
different  thing  from  deceit.  Again,  a  mere  statement  of 
opinion  or  inference,  the  facts  on  which  it  purports  to  be 
founded  being  notorious  or  equally  known  to  both  parties, 
is  different  from  a  statement  importing  that  certain 
matters  of  fact  are  within  the  particular  knowledge  of 
the  speaker.  A  man  cannot  hold  me  to  account  because 
he  has  lost  money  by  following  me  in  an  opinion  which 
turned  out  to  be  erroneous.  In  particular  cases,  however, 
it  may  be  hard  to  draw  the  line  between  a  mere  expression 
of  opinion  and  an  assertion  of  specific  fact  {m).  And  a 
man's  intention  or  purpose  at  a  given  time  is  in  itself  a 
matter  of  fact,  and  capable  (though  the  proof  be  seldom 
easy)  of  being  found  as  a  fact.  ^*  The  state  of  a  man's 
mind  is  as  much  a  fact  as  the  state  of  his  digestion  "  {n). 
It  is  settled  that  the  vendor  of  goods  can  rescind  the  con- 
tract on  the  ground  of  fraud  if  he  discovers  within  due 
time  that  the  buyer  intended  not  to  pay  the  price  (o). 

When  a  prospectus  is  issued  to  shareholders  in  a 
company  or  the  like  to  invite  subscriptions  to  a  loan,  a 
statement  of  the  purposes  for  which  the  money  is  wanted 

(m)  Compare  Patley  v.  Freeman  L.  J.  Ex.  17  ;  cp.  per  Mellish  L.  J., 

(1789)  3  T.  R.  51,  1  R.  R.  634,  Ex  parte  JFAiWaAw  (1876)  L.  R.  10 

with  Haycraft  v.   Creasy   (1801)  2  Ch.  at  p.  449.     Whether  in  such 

East,  92,  6  R.  R.  380,  where  Lord  case  an  action  of  deceit  would  lie 

Kenjon's  dissenting  judgment  maj  is  a  merely  speculative  question,  as 

he  more  acceptable  to  the  latter-day  if  rescission  is  impracticable,  and  if 

reader  than  those  of  the  majority.  the  fraudulent  buyer  is  worth  suing, 

/  N  -r.  T    T    «« i^i    -r^..     -««        the  obviously  better  course  is  to 

in)  Bowen  L.  J.,  29  Ch.  Div.  483.  ^l     ^      .  *    .^i. 

^  '  sue  on  the  contract  for  the  price. 

(o)  Clotigh  V.  L.  ^  N.  W.  R,  Co.      See  however  WilliaiMon  v.  AllUon 

(1871)  Ex.  Ch.  L.  R.  7  Ex.  26,  41       (1802)  2  East  446. 
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— ^in  other  words,  of  the  borrower's  intention  as  to  its 
application — is  a  material  statement  of  fact,  and  if  untrue 
may  be  ground  for  an  action  of  deceit  {p).  The  same 
principle  would  seem  to  apply  to  a  man's  statement  of  the 
reasons  for  his  conduct,  if  intended  or  calculated  to  influ- 
ence the  conduct  of  those  with  whom  he  is  dealing  (q) ;  as 
if  an  agent  employed  to  buy  falsely  names,  not  merely 
as  the  highest  price  he  is  willing  to  give,  but  as  the  actual 
limit  of  his  authority,  a  sum  lower  than  that  which  he  is 
really  empowered  to  deal  for. 

A  representation  concerning  a  man's  private  rights,  Misreprc- 
though  it  may  involve  matters  of  law,  is  as  a  whole  ^°i^*°°* 
deemed  to  be  a  statement  of  fact.  Where  officers  of  a 
company  incorporated  by  a  private  Act  of  Parliament 
accept  a  bill  in  the  name  of  the  company,  this  is  a  repre- 
sentation that  they  have  power  so  to  do  imder  the  Act  of 
Parliament,  and  the  existence  or  non-existence  of  such 
power  is  a  matter  of  fact.  "  Suppose  I  were  to  say  I  have 
a  private  Act  of  Parliament  which  gives  me  power  to  do 
so  and  so.  Is  not  that  an  assertion  that  I  have  such  an 
Act  of  Parliament  P  It  appears  to  me  to  be  as  much  a 
representation  of  a  matter  of  fact  as  if  I  had  said  I  have 
a  particular  bound  copy  of  Johnson's  Dictionary"  (r). 
A  statement  about  the  existence  or  actual  text  of  a  public 
Act  of  Parliament,  or  a  reported  decision,  would  seem  to 
be  no  less  a  statement  of  fact.     With  regard  to  statements 

(p)  Edgington     t.      Fitztnauriee  at  p.  606. 
(1S84)  29  Ch.  DiT.  469,  65  L.  J.  (r)   Wett  London  Commercial  Bank 

Oh.  660.  T.  KiUon  (1884)  13  Q.  B.  Div.  360, 

(q)  It  ifl  mibmitted  that  the  oon-  -^m  Bowen  L.  J.  at  p.  363,  63  L.  J. 

tnuy  opinion  given  in   Vernon  ▼.  Q.  B.  346.    Gp.  Firbank^M  Executors 

Keye  (1810)  £x.  Gh.  4  Tannt.  488,  t.  Hutnphreye  (1886)  18  Q.  B.  Div. 

11  B.  B.  499,  oan  no  longer  be  54,  66  L.  J.  Q.  B.  67  (directors' 

oonndered  law :  see  11  R.  B.  Pre-  assertion  of  subsisting  authority  to 

face,  tL  and  Mr.  Campbell's  note  iasne  debentures). 
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of  matters  of  general  law  made  only  by  implication,  or 
statements  of  pure  propositions  of  the  law,  the  rule  may 
perhaps  be  this,  that  in  dealings  between  parties  who 
have  equal  means  of  ascertainiDg  the  law,  the  one  ^vill 
not  be  presumed  to  rely  upon  a  statement  of  matter  of 
law  made  by  the  other  («).  It  has  never  been  decided 
whether  proof  of  such  reliance  is  admissible;  it  is  sub- 
mitted that  if  the  case  arose  it  could  be  received,  though 
with  caution.  Of  course  a  man  will  not  in  any  event  be 
liable  to  an  action  of  deceit  for  misleading  another  by  a 
statement  of  law,  however  erroneous,  which  at  the  time 
he  really  believed  to  be  correct.  That  case  would  fall 
into  the  general  category  of  honest  though  mistaken 
expressions  of  opinion.  If  there  be  any  ground  of  liability, 
it  is  not  fraud  but  negligence,  and  it  must  be  shown  that 
the  duty  of  giving  competent  advice  has  been  assumed  or 
accepted. 

Falsehood       It  remains  to  be  noted  that  a  statement  of  which  every 
^^       part  is  literally  true  may  be  false  as  a  whole,  if  by  reason 
ments.        ^f  ^^xq  emission  of  material  facts  it  is  as  a  whole  calculated 
to  mislead  a  person  ignorant  of  those  facts  into  an  in- 
ference contrary  to  the  truth  (t).     "A  suppression  of  the 
truth  may  amount  to  a  suggestion  of  falsehood  "  (u). 

Know-  (V)  -A.8  to  the  knowledge  and  belief  of    the  person 

^^^^j     making  the  statement. 

defendant.      He  may  believe  it  to  be  true  (a?).     In  that  case  he 

(«)  This  appears  to  be  the  real  that  the  withholding  of  that  which 

ground  of  Rashdall  v.  Ford  (1866)  is  not  stated  makes  that  which  is 

L.   R.   2  Eq.  760,  35  L.  J.  Oh.  stated    absolutely   false : "    Lord 

769.  Cairns,  L.  B.  6  H.  L.  403. 

{t)  "  There  must,  in  my  opinion,  (m)  Stewart  t.   Wy<ming  Sanrhe 

be  some  active  misstatement  of  fact,  Co,  (1888)  128  U.  S.  383,  388. 

or  at  all  events  such  a  partial  and  {x)  Collins  t,  Evans  (1844)  Ex.  Ch, 

fragmentary  statement  of  fact  as  5  Q.  B.  820,  13  L.  J.  Q.  B.  180, 


WHAT  IS  DECEIT.  287 

incurs  no  liability,  nor  is  he  bound  to  show  that  his 
belief  was  founded  on  suoh  grounds  as  would  produce  the 
same  belief  in  a  prudent  and  competent  man  {y)y  except  so 
far  as  the  absence  of  reasonable  cause  may  tend  to  the 
inference  that  there  was  not  any  real  belief.  An  honest 
though  dull  man  cannot  be  held  guilty  of  fraud  any  more 
than  of  "  express  malice,"  although  there  is  a  point  beyond 
which  courts  will  not  believe  in  honest  stupidity.  "  If  an 
untrue  statement  is  made,"  said  Lord  Chelmsford,  "  founded 
upon  a  belief  which  is  destitute  of  all  reasonable  grounds, 
or  which  the  least  inquiry  would  immediately  correct,  I 
do  not  see  that  it  is  not  fairly  and  correctly  characterized 
as  misrepresentation  and  deceit "  (s) ;  Lord  Cranworth 
preferred  to  say  that  such  circumstances  might  be  strong 
evidence,  but  only  evidence,  that  the  statement  was  not 
really  beUeved  to  be  true,  and  any  liability  of  the  parties 
"  would  be  the  consequence  not  of  their  having  stated  as 
true  what  they  had  not  reasonable  ground  to  believe  to  be 
true,  but  of  their  having  stated  as  true  what  they  did  not 
believe  to  be  true"  (a).  Lord  Cranworth's  opinion  has 
been  declared  by  the  House  of  Lords  (ft),  reversing  the 
judgment  of  the  Court  of  Appeal  (c),  to  be  the  correct  one. 
"  The  groxmd  upon  which  an  alleged  belief  was  founded  " 
is  allowed  to  be  "  a  most  important  test  of  its  reality  "  {d) ; 
but  if  it  can  be  f oimd  as  a  fact  that  a  belief  was  really  and 
honestly  held,  whether  on  reasonable  grounds  or  not,  a 

64  R.  R.  606.    Good  and  probable  p.  375. 

leaaon  as  well  as  good  faitb  was  («)  Western  Bank  of  Scotland  y, 

pleaded  and  proved.  Addie  (1867)  L.  R.  1  So.  at  p.  162. 

(y)  Taylor  y.  Athlon   (1843)    11  (a)  J6.  at  p.  168. 

M.  &  W.  401,  12  L.  J.  Ex.  363,  63  {b)  Berry  y.  Feek  (1889)  14  App. 

R.  R.  635,  but  the  actual  decision  Ca.  337,  58  L.  J.  Cb.  864. 
is  not  consistent  with  the  doctrine  (e)  Feek  y.  Derry  (1887)  37  Ch. 

of  the  modem  cases  on  the  daties  Diy.  541,  57  L.  J.  Ch.  347. 
of  directors  of  companies.    See  per  {£)  Lord  HerscheU,  ]4  App.  Ca. 

Lord  HerscheU,   14  App.  Ca.  at  at  p.  375. 
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statement  embodjing  that  belief  cannot  render  its  maker 
liable  in  an  action  for  deceit  («),  however  grossly  negligent 
it  may  be,  and  however  mischievous  in  its  results  (/). 

I  have  given  reasons  elsewhere  (g)  for  thinking  this 
decision  of  the  House  of  Lords  an  unfortunate  one.  It 
would  be  out  of  place  to  repeat  those  reasons  here.  But 
it  may  be  pointed  out  that  the  reversed  opinion  of  the 
Court  of  Appeal  is  supported  by  a  considerable  pro- 
portion of  American  judicial  opinion,  though  there  are 
also  many  decisions  to  the  contrary.  Some  years  after 
the  decision  of  Berrt/  v.  Peek,  the  Supreme  Court  of  the 
United  States  said  that  "a  person  who  makes  repre- 
sentations of  material  facts,  assuming  or  intending  to 
convey  the  impression  that  he  has  adequate  knowledge 
of  the  existence  of  such  facts,  when  he  is  conscious  that 
he  has  no  such  knowledge,"  is  answerable  as  if  he 
actually  knew  them  to  be  false — ^which  is  admitted 
everywhere — and  then  went  on  to  say  that  a  vendor 
or  lessor  may  be  held  guilty  of  deceit  by  reason  of 
material  untrue  representations  "in  respect  of  his  own 
business  or  property,  the  truth  of  which  representations 
the  vendor  or  lessor  is  bound  and  must  be  presumed  to 
know"  (h).  This  latter  step  appears  to  be  precisely  that 
which  in  this  country  the  Court  of  Appeal  was  prepared, 
but  the  House  of  Lords  refused,  to  take. 

In  England,  on  the  contrary,   "negligence,  however 


(0)  Ace,  Glatier  v.  ItoUs  (1889)  42  (^)  L.  Q.  R.  y.  410;   for  a  dif- 

Ch.  Diy.  436,  68  L.  J.  Ch.  820;  ferent  vie «r  see  Sir  William  Anaon, 

Low  V.  JSouverie  [1891]  3  Ch.  82,  ib.  vi.  72. 
()0  L.  J.  Ch.  694,  C.  A. 

(/)  Ze  Lievre  v.  Gould  [1893J  1  (A)  Lehigh  Zinc  and  Iron  Co.  v. 

Q.  B.  491,  62  L.  J.   Q.  B.   363,  Bamford  (1893)  160  U.  S.  665,  678. 

C.  A.  (untrue  certificate  negligently  For    other  references  nee  Street, 

given  by  a  builder  who  owed  no  Foundations  of  Legal  Liability,  i. 

special  duty  to  the  plaintiff).  400,  407. 
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great,  does  not  of  itself  constitute  fraud  "(t),  nor,  it 
seems,  even  east  upon  the  defendant  the  burden  of 
proving  actual  belief  in  the  truth  of  the  matter  stated  (i). 
Even  the  grossest  carelessness,  in  the  absence  of  con- 
tract, will  not  make  a  man  liable  for  a  false  statement 
without  a  specific  finding  of  fact  that  he  knew  the 
statement  to  be  false  or  was  recklessly  ignorant  whether 
it  was  true  or  false  (A:). 

Perhaps  it  would  have  been  better  on  principle  to  hold 
the  duty  in  these  cases  to  be  qtcasi  ex  contractUy  and  evade 
the  barren  controversy  about  "  legal  fraud."  One  who 
makes  a  statement  as  of  fact  to  another,  intending  him  to 
act  thereon,  might  well  be  held  to  request  him  to  act  upon 
it;  and  it  might  also  have  been  held  to  be  an  implied 
term  or  warranty  in  every  such  request  that  the  party 
making  it  has  some  reasonable  ground  for  believing  what 
he  affirms ;  not  necessarily  sufficient  ground,  but  such  as 
might  then  and  there  have  seemed  sufficient  to  a  man  of 
ordinary  understanding.  This  would  not  have  been  more 
artificial  than  holding,  as  the  Exchequer  Chamber  was 
once  prepared  to  hold,  that  the  highest  bona  fide  bidder 
at  an  auction,  advertised  to  be  without  reserve,  can  sue 
the  auctioneer  as  on  a  contract  that  the  sale  is  really 
without  reserve,  or  that  he  has  authority  to  sell  without 
reserve  (/). 

Such  a  development  would  have  been  quite  parallel  to 
others  which  have  taken  place  in  the  modem  histoiy  of 
the  law.  No  one  now  regards  an  express  warranty  on  a 
sale  otherwise  than  as  a  matter  of  contract ;  yet  until  the 
latter  part  of  the  eighteenth  century  the  common  practice 


(i)  [1893]  1  Q.  B.  at  p.  498,  per  [1891]  2  Ch.  449. 
Lord  Ejiher. 

(A)  Seejudgmentfiof  Lindleyand  (0   Warlow  y.  Harriton  (1859)  1 

Bowen  L.  JJ.  in  Angtu  t.  Clifordy  E.  &  E.  309,  29  L.  J.  Q.  B.  14. 

P. — T.  U 
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was  to  declare  on  such  warranties  in  tort  (w).  But  it 
seems  now  too  late,  at  all  events  in  this  country,  to  follow 
such  a  line  of  speculation  (n). 

It  has  been  suggested  that  it  would  be  highly  incon- 
venient to  admit  "inquiry  into  the  reasonableness  of  a 
belief  admitted  to  be  honestly  entertained  "  (o).  I  cannot 
see  that  the  inquiry  is  more  difficult  or  inconvenient  than 
that  which  constantly  takes  place  in  questions  of  negli- 
gence, or  that  it  is  so  difficult  as  those  which  are  necessary 
in  cases  of  malicious  prosecution  and  abuse  of  privileged 
communications.  Besides,  we  do  not  admit  beliefs  to 
be  honest  first  and  ask  whether  they  were  reasonable 
afterwards. 

Bepresen-  If,  having  honestly  made  a  representation,  a  man  dis- 
subee-  covers  that  it  is  not  true  before  the  other  party  has  acted 
dS^vCTed  ^po^  i^>  what  is  his  position?  It  seems  on  principle 
to  ^  that,  as  the  offer  of  a  contract  is  deemed  to  continue  till 

untrue. 

revocation  or  acceptance,  here  the  representation  must  be 
taken  to  be  continuously  made  until  it  is  acted  upon,  so 
that  from  the  moment  the  party  making  it  discovers  that 
it  is  false  and,  having  the  means  of  commimicating  the 
truth  to  the  other  party,  omits  to  do  so,  he  is  in  point  of 
law  making  a  false  representation  with  knowledge  of  its 
untruth.  And  such  has  been  declared  to  be  the  rule  of 
the  Court  of  Chancery  for  the  purpose  of  setting  aside  a 
deed.     "  The  case  is  not  at  all  varied  by  the  circumstance 

(m)   Williamson  y.  Allison  (1802)  miaee's  damage :    J.   B.  Ames  in 

2  East  446,   451.      There    is    an  Harvard  Law  Rev.  ii.  1,  53. 
example  as  late  as  1841,  Brown  v.  (n)  Mr.   Street  (Foundations  of 

Ildgington,  2  Man.  &  G.  279,  58  Legal  Liability,  i.  406)  thinks  it 

B.  R.  408.    We  need  not  remind  may    be    possible   to  extend  the 

the  learned  reader  that  the  action  doctrine  of  implied    warranty  in 

of  assumpsit  itself  was  originally  America  in  the  way  suggfested. 
an  action  on  the  case  for  deceit  in  (o)  Sir  W.  Anson,  L.  Q.  B.  vi. 

breaking  a  promise  to   the   pro-  74. 
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that  the  untrue  representation,  or  any  of  the  untrue  repre- 
sentations, may  in  the  first  instance  have  been  the  result 
of  innocent  error.  If,  after  the  error  has  been  discovered, 
the  party  who  has  innocently  made  the  incorrect  repre- 
sentation suffers  the  other  party  to  continue  in  error  and 
act  on  the  belief  that  no  mistake  has  been  made;  this 
from  the  time  of  the  discovery  becomes,  in  the  contem- 
plation of  this  Court,  a  fraudulent  misrepresentation  even 
though  it  was  not  so  originally  "  (p).  "We  do  not  know 
of  any  authority  against  this  being  the  true  doctrine  of 
common  law  cus  well  as  of  equity,  or  as  applicable  to  an 
action  for  deceit  as  to  the  setting  aside  of  a  contract  or 
conveyance.  Analogy  seems  in  its  favour  (q).  Since  the 
Judicature  Acts,  however,  it  is  sufficient  for  English 
purposes  to  accept  the  doctrine  from  equity.  The  same 
rule  holds  if  the  representation  was  true  when  first  made, 
but  ceases  to  be  true  by  reason  of  some  event  within  the 
knowledge  of  the  party  making  it  and  not  within  the 
knowledge  of  the  party  to  whom  it  is  made  (r). 

On  the  other  hand  if  a  man  states  as  fact  what  he  does  AssertioDs 
not  believe  to  be  fact,  he  speaks  at  his  peril ;  and  this  J^gM 
whether  he  knows  the  contrary  to  be  true  or  has  no  ignorance, 
knowledge  of  the  matter  at  all,  for  the  pretence  of  having 
certain  information  which  he  has  not  is  itself  a  deceit. 

(p)  ReyneU  t.  Sprye  (1852)  1  D.  (20  Gh.  Div.  13),  but  this  was  an 

M.  G.  660,  per  Lord  Cranworth  at  extra-judicial  dictum  ;  and  see  per 

pp.  708,  709:    op.  Jessel  M.  B.,  Bowen  L.  J.,  34  Gh.  Div.  atp.694, 

Redgrave  t.   Hurd  (1881)    20   Gh.  declining  to  accept  it. 
Div.  12,  13,  61  L.  J.  Gh.  113. 

{q)  Gompare  the  doctrine  of  con-  (r)   Traill  v.  Baring  (1864)  4  D. 

tinuous  taking  in  trespass  de  bonis  J.  S.  318  ;  the  difficulty  of  making 

aeportaiit^  which  is  carried  out  to  out  how  there  was  any  repreeenta- 

gpraver  consequences  in  the  criminal  tion  of  fact  in  that  case  as  distin- 

law.    Jessel  M.  £.  assumed  the  guished  from  a  promise  or  condition 

common  law  rule  to  be  in  some  of  a  contract  is  not  material  to  the 

way  narrower  than  that  of  equity  present  purpose. 

V2 
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"  He  takes  upon  himself  to  warrant  his  own  belief  of  the 
truth  of  that  which  he  so  a-sserts  "  («).  "  If  persons  take 
upon  themselves  to  make  assertions  as  to  which  they  are 
ignorant  whether  they  are  true  or  untrue,  they  must,  in 
a  civil  point  of  view,  be  held  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  untrue  "  (t).  These 
dicta,  one  of  an  eminent  common  law  judge,  the  other  of 
an  eminent  chancellor,  are  now  both  classical ;  their  direct 
application  was  to  the  repudiation  of  contracts  obtained 
by  fraud  or  misrepresentation,  but  they  state  a  principle 
which  is  well  understood  to  include  liability  in  an  action 
for  deceit  (w).  The  ignorance  referred  to  is  conscious 
ignorance,  the  state  of  mind  of  a  man  who  asserts  his 
belief  in  a  fact  "when  he  is  conscious  that  he  knows 
not  whether  it  be  true  or  false,  and  when  he  has 
therefore  no  such  belief  "  (x). 

Breach  of  With  regard  to  transactions  in  which  a  more  or  less 
^atyU)  stringent  duty  of  giving  full  and  correct  information 
*^TiS^  (not  merely  of  abstaining  from  falsehood  or  concealment 
mation.  .  equivalent  to  falsehood)  is  imposed  on  one  of  the 
parties  (y),  it  may  be  doubted  whether  an  obligation 
of  this  kind  annexed  by  law  to    particular  classes  of 


(»)  Maule  J.,  Evans  v.  Edmonds  maurxee  (1885)  29  Oh.  Diy.  469,  479, 

(1853)  13  C.  B.  777,  786,  22  L.  J.  481,  66  L.  J.  Oh.  650  ;  op.  Smith 

C.  P.  211,  93  R.  R.  732,  739.  v.  Chadtciek  (1884)  9  App.  Ca.  at 

(0   Lord    Caimfl,     Eeese    Eiver  p.  190,  per  Lord  Sdbome. 

Silver  Mining  Co,  v.  Smith  (1869)  (x)  Lord  Herschell,  2)*rry  v.  P<»*, 

L.  R.  4  H.  L.  64,  79,  39  L.  J.  Oh.  14  App.  Ca.  at  p.  371. 

849.      See  per  Sir  J.  Hannen  in  (y)  There  is  Bome  learned  opinion 

Feak  V.  J)erri/y  37  Oh.  Div.  at  p.  and  some  show  of  authority  for 

581.    Even  Lord  Bramwell  aUows  holding  that  this  is  the  rule  of 

Lord  0aim8*8  dictum  (14  App.  Oa.  equity  as  regards  aU   contracts  ; 

at  p.  351).  I  cannot  accept  this  Tiew.    See  3 

(m)  Taylor  v.  Ashton  (1843)    11  Encyd.  Laws  of  Eng.  2nd  ed.  543 ; 

M.  &  W.  401,  12  L.  J.  Ex.  363,  Turner  y.  Orem  [1895]  2  Oh.  205, 

63  R.  R.  635  ;  Edgington  v.  FUz-  64  L.  J.  Oh.  639. 
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contracts  can  ever  be  treated  as  independent  of  contract. 
If  a  misrepresentation  by  a  vendor  of  real  property, 
for  example,  is  wilfully  or  recklessly  false,  it  comes 
within  the  general  description  of  deceit.  But  there 
are  enx)rs  of  mere  inadvertence  which  constantly  suffice 
to  avoid  contracts  of  these  kinds,  and  in  such  cases  I 
do  not  think  an  action  for  deceit  (or  the  analogous 
suit  in  equity)  is  known  to  have  been  maintained. 
Since  Den^y  v.  Peek  it  seems  clear  that  it  could  not 
be.  As  regards  these  kinds  of  contracts,  therefore — 
but,  it  is  submitted,  these  only — the  right  of  action 
for  misrepresentation  as  a  wrong  is  not  co-extensive  with 
the  right  of  rescission.  In  some  cases  compensation  may 
be  recovered  as  an  exclusive  or  alternative  remedy,  but  on 
different  grounds,  and  subject  to  the  special  character  and 
terms  of  the  contract. 

In  the  absence  of  a  positive  duty  to  give  correct  inf or-  Estoppel, 
mation  or  full  and  correct  answers  to  inquiiy,  and  in  the  y  "xw!t7 
absence  of  fraud,  there  is  still  a  limited  class  of  cases  in  former 


which  a  man  may  be  held  to  make  good  his  statement  rule  of 
on  the  groxmd  of  estoppel.  Until  quite  lately  it  was  ^' 
supposed  to  be  a  distinct  rule  of  equity  that  a  man  who 
has  misrepresented,  in  a  matter  of  business,  facts  which 
were  specially  within  his  knowledge,  cannot  be  heard  to 
say  that  at  the  time  of  making  his  statement  he  forgot 
those  facts.  But  since  Derry  v.  Peek  (s)  this  is  not  the 
rule  of  English  courts.  There  is  no  general  duty  to  use 
care,  much  or  little,  in  making  statements  of  fact  on 
which  other  persons  are  likely  to  act  (a).     If  there  is  no 

{z)  14  App.  Ca.  337,  58  L.  J.  491,  62  L.  J.  Q.  B.  353,  0.  A. 

Gh.  86 J.  Prof.  Jeremiah  Smith,  of  Harvard 

(a)  Angut  ▼.    Clifford  [1891]    2  University,   thinks    the    Ciourt  of 

Ch.  449,  60  L.  J.  Ch.  443,  G.  A.,  Appeal  might  have  distinguished 

Le  Lievre  v.  Gould  [1893]  1  Q.  B.  this  class  of  cases  from  Derry  y. 
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coDtract  and  no  breach  of  spedfio  duty,  nothing  short 
of  fraud  or  estoppel  will  suffice.  And  we  have  to  re- 
member that  estoppel  does  not  give  a  cause  of  action  but 
only  supplies  a  kind  of  artificial  evidence  (6).  One  of 
the  cases  hitherto  relied  on  for  the  supposed  rule  (c)  can 
be  supported  on  the  ground  of  estoppel,  but  on  that  ground 
onlj;  a  later  and  apparently  not  less  considered  and 
authoritative  one  (d)  cannot  be  supported  at  all. 

In  short  the  decision  of  the  House  of  Lords  in  Dern/ 
V.  Peek,  as  received  and  applied  by  the  Court  of  Appeal, 
is  that  even  the  grossest  carelessness  in  stating  material 
facts  is  not  equivalent  to  fraud,  and  cannot  be  made  so 
by  varying  the  name  of  the  cause  of  action ;  and  the 
substance  of  the  decision  is  not  altered  by  the  results 
turning  out  to  be  of  wider  scope,  and  to  have  more  effect 
on  other  doctrines  supposed  to  be  settled,  than  at  the 
time  was  apprehended  by  a  tribunal  of  whose  acting 
members  not  one  had  any  working  acquaintance  with 
coui*ts  of  equity. 

The  effects  of  Derrr/  v.  Peek,  as  regards  the  particular 
class  of  company  cases  to  which  the  decision  immediately 
applied,  have  been  neutralized  by  the  Directors'  Liability 
Act,  1890  (e).  As  this  Act  "is  framed  to  meet  a  par- 
ticular grievance,  and  does  not  replace  an  unsound 
doctrine  which  leads  to  unfortunate  results  by  a  sounder 
principle  which  would  avoid  them "  (/),  we  have  no 
occasion  to  do  more  than  mention  its  existence. 

Feek  (Harv.  Law  Rer.  xiy.  184).  Ves.  470,  8  R.  R.  33,  856,  see  per 

HIb  remarks  deserve  careful  atten-  Lindley  L.  J.  [1891]  3  Ch.  at  p.  101 . 

tion  in  those  jurisdictions  where  (d)  Slim    v.    Croueher    (1860)    1 

the  question  is  not  concluded.  D.  F.  J.  618  ;    Low  y.   Bourerie^ 

{b)  Low  T.  Bouterie  [1891]  3  Ch.  above,  per  Lindley  L.  J.  [1891]  3 

82,  60  L.  J.  Ch.  694,  C.  A.,  see  Ch.  at  p.  102. 

per  Bowen  L.  J.  [1891]  3  Ch.  at  («?)  58  &  64  Vict.  o.  64. 

p.  105.  (/)  Lindley  on  Companies,  6th 

{c)  BurrowM  y.  Lock   (1805)  10  ed.  i.  116. 
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(c)  It  is  not  a  necessary  condition  of  liability  that  the  Intention 
misrepresentation  complained  of  should  have  been  made  statement, 
directly  to  the  plaintiff,  or  that  the  defendant  should 
hive  intended  or  desired  any  harm  to  come  to  him.  It 
is  enough  that  the  representation  was  intended  for  him 
to  act  upon,  and  that  he  has  acted  in  the  manner  contem- 
plated, and  suffered  damage  which  was  a  natural  and 
probable  consequence.  If  tlie  seller  of  a  gun  asserts 
that  it  is  the  work  of  a  well-known  maker  and  safe  to 
use,  that,  as  between  him  and  the  buyer,  is  a  warranty, 
and  the  buyer  has  a  complete  remedy  in  contract  if  the 
assertion  is  found  untrue ;  and  this  will  generally  be  his 
better  remedy,  as  he  need  not  then  allege  or  prove  any- 
thing about  the  defendant's  knowledge  ;  but  he  may  none 
the  less  treat  the  warranty,  if  it  be  fraudulent,  as  a 
substantive  ground  of  action  in  tort.  If  the  buyer  wants 
the  gun  not  for  his  own  use,  but  for  the  use  of  a  son  to 
whom  he  means  to  give  it,  and  the  seller  knows  this,  the 
seller's  assertion  is  a  representation  on  which  he  intends  or 
expects  the  buyer's  son  to  act.  And  if  the  seller  has 
wilfully  or  recklessly  asserted  that  which  is  false,  and  the 
gun,  being  in  fact  of  inferior  and  unsafe  manufacture, 
bursts  in  the  hands  of  the  purchaser's  son  and  wounds 
him,  the  seller  is  liable  to  that  son,  not  on  his  warranty 
(for  there  is  no  contract  between  them,  and  no  consideration 
for  any),  but  for  a  deceit  (g).  He  meant  no  other  wrong 
than  obtaining  a  better  price  than  the  gun  was  worth; 
probably  he  hoped  it  would  be  good  enough  not  to  burst, 
though  not  so  good  as  he  said  it  was;  but  he  has  put 

(^)  Langridge  ▼.    Z^ry   (1837)  2  tended    his  >  representation    to  bo 

M.   k  W.     519 ;     affirmed    (very  communicated  in  substance  to  the 

briefly)  in  Ex.  Ch.   4   M.   &  W.  plaintiff,  and  there  seems  to  haye 

338 ;  46  B.  R.  689,  695.    The  jurj  been    eTidence   from  which  they 

must  be  taken,  it  would  appear,  to  might  infer   such  communication 

have  found  that  the  defendant  in-  with  the  defendant's  authority. 
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another  in  danger  of  life  and  limb  by  his  falsehood,  and  he 
must  abide  the  risk. 


Represen- 
tations to 
a  class  of 
persons: 

roihiu  Y. 

Walter, 


Further,  a  statement  cironlated  or  published  in  order  to 
be  acted  on  by  a  certain  class  of  persons,  or  at  the  pleasure 
of  any  one  to  whose  hands  it  may  come,  is  deemed  to  be 
made  to  that  person  who  acts  upon  it,  though  he  may  be 
wholly  unknown  to  the  issuer  of  the  statement.  A  bill 
is  presented  for  acceptance  at  a  merchant's  oflBce.  He 
is  not  there,  but  a  friend,  not  his  partner  or  agent,  who 
does  his  own  business  at  the  same  place,  is  on  the  spot^ 
and,  assuming  without  inquiry  that  the  bill  is  drawn 
and  presented  in  the  regular  course  of  business,  takes- 
upon  himself  to  accept  the  bill  as  agent  for  the  drawee. 
Thereby  he  represents  to  every  one  who  may  become  a 
holder  of  the  bill  in  due  course  that  he  has  authority  to 
accept ;  and  if  he  has  in  fact  no  authority,  and  his  accept* 
ance  is  not  ratified  by  the  nominal  principal,  he  is  liable  to 
an  action  for  deceit,  though  he  may  have  thought  his 
conduct  was  for  the  benefit  of  all  parties,  and  expected 
that  the  acceptance  would  be  ratified  {h). 


Denton  v. 
(r.  N,  JR. 
Co, 


Again,  the  current  time-table  of  a  railway  company  is 
a  representation  to  persons  meaning  to  travel  by  the  com- 
pany's trains  that  the  company  will  use  reasonable  diligence 
to  despatch  trains  at  or  about  the  stated  times  for  the 
stated  places.  If  a  train  which  has  been  taken  off  is 
announced  as  still  running,  this  is  a  false  representation,, 
and  (belief  in  its  truth  on  the  part  of  the  company's 
servants  being  out  of  the  question)  a  person  who  by  relying 
on  it  has  missed  an  appointment  and  incurred  loss  may 


(A)  PolhUl    V.    Walier    (1832)   3 
B.  &  Ad.  114,  37  R.  R.  344.    The 


more  recent  doctrine   of   implied 
warranty  was  then  unknown. 
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have  an  action  for  deceit  against  the  oompany  (i).  Here 
there  is  no  fraudulent  intention.  The  default  is  really  a 
negligent  omission ;  a  page  of  the  tables  should  have  been 
cancelled,  or  an  erratum-slip  added.  And  the  negligence 
could  hardly  be  called  gross,  but  for  the  manifest  import- 
ance to  the  public  of  accuracy  in  these  announcements. 

Again,  the  prospectus  of  a  new  company,  so  far  forth  Peek  v. 
as  it  alleges  matters  of  fact  concerning  the  position  and  *^' 
prospects  of  the  undertaking,  is  a  representation  addressed 
to  all  persons  who  may  apply  for  shares  in  the  company  ; 
but  it  is  not  deemed  to  be  addressed  to  persons  who  after 
the  establishment  of  the  company  become  purchasers  of 
shares  at  one  or  more  removes  from  the  original  holders  (k), 
for  the  oflBce  of  the  prospectus  is  exhausted  when  once 
the  shares  are  allotted.  As  regards  those  to  whom  it  is 
addressed,  it  matters  not  whether  the  promoters  wilfully 
use  misleading  language  or  not,  or  do  or  do  not  expect 
that  the  undertaking  will  ultimately  be  successful.  Tho 
material    question  is,    "Was    there    or  was    there    not 


(0  So  held  unanimously  in  who  puts  forth  by  inadyertenoe  a 
Denton  ▼.  O.  N,  B.  Co.  (1856)  5  statement  contrary  to  faota  whitsli 
£.  &  B.  850,  25  L.  J.  Q.  B.  129.  he  knows  is  hardly  fraudulent  in 
Lord  Campbell  C.  J.,  and  Wight-  the  sense  of  those  decisions.  It 
man  J.,  held  {dubit.  Crompton  J.)  would  be  fraud  if  he  persisted  in 
that  there  was  also  a  cause  of  action  the  statement  after  having  his 
in  contract.  The  difficulty  often  attention  caUed  to  it. 
felt  about  maintaining  an  action  {k)  Peek  y.  Gumey  (1873)  L.  R. 
for  deceit  against  a  corporation  does  6  H.  L.  377,  400,  411, 43  L.  J.  Ch. 
not  seem  to  have  occurred  to  any  19.  But  this  does  not  exempt  pro- 
member  of  the  Court.  It  is  of  moters  or  directors  from  liability  if 
coune  open  to  argument  that  as  to  they  make  active  use  of  a  fraudulent 
the  cause  of  action  in  tort  this  esse  prospectus,  at  all  events  coupled 
is  overruled  by  Derry  v.  Peek,  14  with  new  false  and  fraudulent 
App.  Ca.  337,  58  L.  J.  Ch.  864;  statements,  to  induce  persons  to 
and  Low  v.  Bouverie  [1891]  3  Ch.  buy  shares:  Andretca  v.  Moekford 
82,  60  L.  J.  Ch.  594,  seems  to  [1896]  1  Q.  B.  372,  65  L.  J.  Q.  B. 
point  in  the  same  direction.   A  man  302,  C.  A. 
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misrepresentation  in  point  of  fact?"(/).  Innocent  or 
benevolent  motives  do  not  justify  an  unlawful  intention  in 
law,  though  they  are  too  often  allowed  to  do  so  in  popular 
.  morality. 

Beliaiioe         (d)  As  to  the  plaintiff's  action  on  the  faith   of    the 
on  the  ^    '  ^        , 

repreflen-    defendant's  representation. 

A.  by  words  or  acts  represents  to  B.  that  a  certain  state 
of  things  exists,  in  order  to  induce  B.  to  act  in  a  certain 
way.  The  simplest  case  is  where  B.,  relying  wholly  on 
A.'s  statement,  and  having  no  other  source  of  information, 
acts  in  the  manner  contemplated.  This  needs  no  further 
comment.  The  case  of  B.  disbelieving  and  rejecting  A.'s 
assertion  is  equally  simple. 

Another  case  is  that  A.'s  representation  is  never  com- 
municated to  B.  Here,  though  A.  may  have  intended  to 
deceive  B.,  it  is  plain  that  he  has  not  deceived  him  ;  and 
au  unsuccessful  attempt  to  deceive,  however  unrighteous 
it  may  be,  does  not  cause  damage,  and  is  not  an  actionable 
wrong.  A  fraudulent  seller  of  defective  goods  who  patches 
up  a  flaw  for  the  purpose  of  deceiving  an  inspection 
cannot  be  said  to  have  thereby  deceived  a  buyer  who 
omits  to  make  any  inspection  at  all.  We  should  say  this 
was  an  obvious  proposition,  if  it  had  not  been  judicially 
doubted  (m).  The  buyer  may  be  protected  by  a  condition 
or  warranty,  express  or  implied  by  law  from  the  nature 
of  the  particular  transaction ;  but  he  cannot  complain  of 
a    merely  potential    fraud   directed  against  precautions 


(/)  Lord  CairDB,  L.  R.  6  H.  L.  case  of  contract,  bo  that  a  fortiori 

at  p.  400.   Cp.  per  Lord  Blackburn,  an  action  for  deceit  would  not  lie ; 

Smith  V.  Chadwiekf  9  App.  Ca.  at  dissented  from  by  Cockbnm  C.  J., 

p.  201  ;  Lord  Herschell,  Dfirri/  v.  L.  R.  6  Q.  B.  at  p.  605.     Thecaee 

reeky  14  App.  Ca.  at  pp.  365,  371.  was  a  peculiar  one,  but  could  not 

{m)  Horifail  y.  Thotnas  (1862)  1  have  been  otherwise  decided. 
H.  &  G.  90,  31  L.  J.  Ex.  322,  a 
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which  he  did  not  use.  A  false  witness  who  is  in  readiness 
but  is  not  called  is  a  bad  man,  but  he  does  not  commit 
perjury. 

Yet  another  case  is  that  the  plaintiflP  has  at  hand  the  Means  of 

means  of  testing  the  defendant's  statement,  indicated  by  ledge  im- 

the  defendant  himself,  or  otherwise  within  the  plaintiff's  ™fthout 

power,  and  either  does  not  use  them  or  uses  them  in  a  actual  in- 
^       ^   '  ^  ^  ^         dependent 

partial  and  imperfect  manner.     Here  it  seems  plausible  inquiry. 

at  first  sight  to  contend  that  a  man  who  does  not  use 
obvious  means  of  verifying  the  representations  made  to 
him  does  not  deserve  to  be  compensated  for  any  loss 
lie  may  incur  by  relying  on  them  without  inquiry.  But 
the  ground  of  this  kind  of  redress  is  not  the  merit  of  the 
plaintiff,  but  the  demerit  of  the  defendant:  and  it  is 
now  settled  law  that  one  who  chooses  to  make  positive 
assertions  without  warrant  shall  not  excuse  himself  by 
Faying  that  the  other  party  need  not  have  relied  upon 
them.  He  must  show  that  his  representation  was  not  in 
fact  relied  upon.  In  the  same  spirit  it  is  now  understood 
(as  we  shall  see  in  due  place)  that  the  defence  of  contri- 
butory negligence  does  not  mean  that  the  plaintifE  is  to 
be  punished  for  his  want  of  caution,  but  that  an  act  or 
default  of  his  own,  and  not  the  negligence  of  the  defen- 
dant, was  the  approximate  cause  of  his  damage.  If  the 
seller  of  a  business  fraudulently  overstates  the  amount  of 
the  business  and  returns,  and  thereby  obtains  an  excessive 
price,  ho  is  liable  to  an  action  for  deceit  at  the  suit  of  the 
buyer,  although  the  books  were  accessible  to  the  buyer 
before  the  sale  was  concluded  (n). 

And  the  same  principle  applies  as  long  as  the  party  Perfunc- 
substantiaUy  puts  his  trust  in   the  representation  made  qu^^°wiii 
to  him,  even  if  he  does  use  some  observation  of  his  own.     ^^'  ^*'- 

(fi)  J)QheU  V.  Stevent  (1825)  3  B.  &  0.  623,  27  R.  E.  441. 
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A  cursory  view  of  a  house  asserted  by  the  vendor  to 
be  in  good  repair  does  not  preclude  the  purchaser  from 
complaining  of  substantial  defects  in  repair  which  he 
afterwards  discovers.  *'•  The  purchaser  is  induced  to  make 
a  less  accurate  examination  by  the  representation,  which 
he  had  a  right  to  believe"  (o).  The  buyer  of  a  business 
is  not  deprived  of  redress  for  misrepresentation  of  the 
amount  of  profits,  because  he  has  seen  or  held  in  his  hand 
a  bundle  of  papers  alleged  to  contain  the  entries  showing 
those  profits  (j9).  An  original  shareholder  in  a  company 
who  was  induced  to  apply  for  his  shares  by  exaggerated 
and  untrue  statements  in  the  prospectus  is  not  less  entitled 
to  relief  because  facts  negativing  those  statements  are 
disclosed  by  documents  referred  to  in  the  prospectus,, 
which  he  might  have  seen  by  applying  at  the  company's 
office  {o).  Even  an  express  undertaking  by  a  contracting 
party  to  verify  all  representations  for  himself  is  construed, 
if  possible,  as  intended  only  to  cover  honest  mistakes  ;  and 
if  it  went  farther  it  would  probably  not  be  binding  (qfj). 

In  short,  nothing  will  excuse  a  culpable  misrepresen- 
tation short  of  proof  that  it  was  not  relied  on,  either 
because  the  other  party  knew  the  truth,  or  because  he 
relied  wholly  on  his  own  investigation,  or  because  the 
alleged  fact  did  not  influence  his  action  at  all.  And 
the  burden  of  this  proof  is  on  the  person  who  has  been 
proved  guilty  of  material  misrepresentation  (r).     He  may 

{o)  Dyer  v.  Margrave  (1805)    10  36  L.  J.Oh.  849,  per  Lord  Chelms- 

Ves.  at  p.  510,  8  R.  R.  39  (cross  ford.    A  case  of  this  kind  alone 

suits  for  specific  performance  and  would  not    prove    the   rule  as  a 

compensation).  general  one,  promoters  of  a  com- 

{p)  Redgrave  y.  Hurd  (1881)  20  Ch.  pany  being  under  a  special  duty  of 

DiT.  1,  61  L.  J.  Ch.  113  (action  for  fuU  disclosure, 

specific  performance,  counterclaim  {qq)  S.  Pearson  ^  Son  v.  Dublin 

for  rescission  and  damages).  Corporatitn  [1907]  A.  C.  351,  365. 

{q)  Central  R.  Co.  of  Veneztiela  v.  (r)  See     especially    ptr     Jessel 

Kmeh  (1867)  L.  R.  2  H.  L.  99,  120,  M.  R.,  20  Ch.  Div.  21. 
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prove  any  of  these  things  if  he  can.  It  is  not  an  absolute 
proposition  of  the  law  that  one  who,  having  a  certain 
allegation  before  him,  acts  as  belief  in  that  allegation 
would  naturally  induce  a  man  to  act,  is  deemed  to  have 
acted  on  the  faith  of  that  allegation.  It  is  an  inference  of 
fact,  and  may  be  excluded  by  contrary  proof.  But  the 
inference  is  often  irresistible  («). 

DifiBculties  may  arise  on  the  construction  of  the  state-  Ambi^- 
ment  alleged  to  be  deceitful.  Of  course  a  man  is  ^jts. 
responsible  for  the  obvious  meaning  of  his  assertions, 
but  where  the  meaning  is  obscure  it  is  for  the  party 
complaining  to  show  that  he  relied  upon  the  words  in  a 
sense  in  which  they  were  false  and  misleading,  and  of 
which  they  were  fairly  capable  (t).  As  most  persons  take 
the  first  construction  of  obscure  words  which  happens  to 
strike  them  for  the  obviously  right  and  only  reasonable 
eonstruction,  there  must  always  be  room  for  perplexity  in 
questions  of  this  kind.  Even  judicial  minds  will  differ 
widely  upon  such  points,  after  full  discussion  and  con- 
sideration of  the  various  constructions  proposed  (w). 

(e)  It  has  ab*eady  been  observed  in  general  that  a  false  Lord  Ten- 
representation  may  at  the  same  time  be  a  promise  or  term  Act.^**  * 
of  a  contract.  In  particular  it  may  be  such  as  to  amount 
to,  or  to  be  in  the  nature  of,  a  guaranty.  Now  by  the 
Statute  of  Frauds  a  guaranty  cannot  be  sued  on  as  a 
promise  unless  it  is  in  writing  and  signed  by  the  party  to 
be  charged  or  his  agent.    If  an  oral  guaranty  could  be 

(«)  See    per    Lord    BUokbum,  FryJ.  and  Lord  Bram well  decidedly 

Smith  y.  Chadwieky  9  App.  Ga.  at  adopted  one  oonstmction  of  a  par- 

p.  196.  ticnlar   statement ;   Lindley  L.  J. 

(t)  Smith  ▼.  Chadwiek  (1884)   9  the  same,  though  less  decidedly, 

App.  Ga.  187,  53  L.  J.  Gh.  873,  and  Gotten  L.  J.  another,  while 

68peciaUyLordBlackbum*8opinion.  Jeesel  M.  B.,  Lord  Selbome,  Lord 

(u)  In  thecase  last  dted  (1881-2)  Blackburn,     and     Lord     Watson 

(Fry  J.,  and  G.  A.  20  Gh.  DIt.  27),  thought  it  ambiguous. 
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sued  on  in  tort  by  treating  it  as  a  fraudulent  affirmation 
instead  of  a  promise,  the  statute  might  be  largely  evaded. 
Such  actions,  in  fact,  were  a  novelty  a  century  and  a 
quarter  after  the  statute  had  been  passed  (^),  much  less 
were  they  foreseen  at  the  time.  It  was  pointed  out,  after 
the  modem  action  for  deceit  was  established,  that  the 
jurisdiction  thus  created  was  of  dangerous  latitude  {y) ; 
and,  at  the  time  when  the  parties  could  not  be  witnesses  in 
a  court  of  common  law,  the  objection  had  much  force.  By 
Lord  Tenterden's  Act,  as  it  is  commonly  called  (s),  the 
following  provision  was  made : — 

**  No  action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or  assur- 
ance made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money,  or  goods  upon  (a),  unless  such 
representation  or  assurance  be  made  in  writing,  signed  by 
the  party  to  be  charged  therewith." 

This  is  something  more  stringent  than  the  Statute  of 
Frauds,  for  nothing  is  said,  as  in  that  statute,  about  the 
signature  of  a  person  "  thereunto  lawfully  authorized," 
and  it  has  been  decided  that  signature  by  an  agent  will 
not  do  (6).    Some  doubt  exists  whether  the  word  "ability" 


(x)  Soe  the  dissenting  judgment  upon  credit:  "  see  Lyde\.  Barnard 

of    Grose  J.  in  PasUy  v.  Freeman  (1836)  1  M.  &  W.  101,  46  R.  R. 

(17S9)3T.  R.51,  1R.R.  634,  636,  269,   282,  per    Parke   B.      Other 

and  2  Sm.  L.  C.  oonjectural  emendations  are  sng- 

(y)  By  Lord  Eldon  in  Erana  v.  g^ted  in  his  judgment  and  that  of 

Bickmll  (1801)  6  Ves.  174,  182,  186,  Lord  Abinger. 

5  R.  R.  245,  251,  255.  {b)  Swift  v.  Jeictbury  (1874)  Ex. 

(r)  9  Geo.  IV.  c.  14,  s.  6.  Ch.  L.  R.  9  Q.  B.  301,  43  L.  J. 

((/)  Sic.    It  is  beliered  that  the  Q.  B.  56.    This  extends  to  the  case 

word  '* credit"   was    accidentally  of  a  corporation:    Hint  v.    Wett 

transposed,  so  that  the  true  reading  Riding  Union  Banking  Co.  [1901]  2 

woidd  be  '*  obtain  money  or  goods  K.  B.  560,  70  L.  J.  K.  B.  828,  G.  A. 
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does  or  does  not  extend  the  enactment  to  cases  where 
the  representation  is  not  in  the  nature  of  a  guaranty 
at  all,  but  an  affirmation  about  some  specific  circum- 
stance in  a  person's  affairs.  The  better  opinion  seems 
to  be  that  only  statements  really  going  to  an  assurance 
of  personal  credit  are  within  the  statute  (c).  Such  a 
statement  is  not  the  less  within  it,  however,  because  it 
includes  the  allegation  of  a  specific  collateral  circumstance 
as  a  reason  {d). 

The  word  "  action  "  of  course  did  not  include  a  suit  in  Equity 

equity  at  the  date  of  the  Act ;  but  the  Court  of  Chancery  ^der  tiio 

would   not  in  a  case  of  fraud,  however  undoubted  its  j'^'*'^?'. 

tare  Acts. 

jurisdiction,  act  on  the  plaintiff's  oath  against  the  de- 
fendant's, without  the  corroboration  of  documents  or  other 
material  facts.  Cases  of  this  kind  where  the  Court  of 
Chancery  had  concurrent  jurisdiction  with  the  courts  of 
common  law  would  seem  now  to  be  governed  by  this  rule 
of  evidence  or  judicial  prudence,  unless  the  action  is 
brought  merely  for  damages  at  common  law(^).  The 
same  rule  has  been  introduced  by  statute  in  Scotland  (/). 

There  still  remain  the  questions  which  arise  in  the  case  Misrepre- 
of  a  false  representation  made  by  an  agent  on  account  of  made  by 
his  principal.      Bearing  in  mind  that  reckless  ignorance  ^f^^- 
is    equivalent  to   guilty  knowledge,  we  may  state   the 
alternatives  to  be  considered  as  follows : — 

The  principal  knows  the  representation  to  be  false  and 

{e)  Parke  and  Aldenon  BB.  in      yations  in  6  Encyd.  Laws  of  Eng. 

Lffde  Y.  Barnard  (1836)  note  (a)  last      496  (Ist  ed.,  not  reprinted  in  2nd 

page:  contra  Lord  Abinger  G.  B.       ed.). 

andGumeyB.    And  see  Bishop  r,  ,  ^,  ^^  ..,     t         /an     ^x 

«...     ^       ij  -.  J    /v     /loftAx  ne.  if)  Mercantile  Law  (Scotland) 

Balkts  Consolidated    Co.   (1890)  26        .  ^-^  '  *  a  *   ,qcc      \     ^      a 

rk  T>  Ti-  i:io  AOT  T  n  1)  RAft  Amendment  Act,  1866,8.6.  Fraud 
Q.  B.  Div.  612,  69  L.  J.  Q.  B.  666.  ^  *.  i_  *     *  ^.v 

will  not  take  a  case  out  of  the 


{d)  Swanny.  Phillips  (1838)  8  A. 

&  E.  457,  47  R.  R.  626.  a   P   -ifti   r^  T    T  P  P   7'i 

(.)  See  Mr.  D.  M.  Kerly's  obser-      t^^^^l  ^'  ^' ^^^'  ^^  ^-  ^-  ^'  ^'  '  ^' 


statute.     Clydesdale  Bank  t.  Faton 
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authorizes  the  making  of  it.  Here  the  principal  is  clearly 
liable;  the  agent  is  or  is  not  liable  according  as  he  does 
not  or  does  himself  believe  the  representation  to  be  true. 

The  principal  knows  the  contrary  of  the  representation . 
to  be  true,  and  it  is  m£ule  by  the  agent  in  the  general 
course  of  his  employment  but  without  specific  authority. 

Here,  if  the  agent  does  not  believe  his  representation  to 
be  true,  he  commits  a  fraud  in  the  cause  of  his  employ- 
ment and  for  the  principal's  purposes,  and,  according  to 
the  general  rule  of  liability  for  the  acts  and  defaults  of  an 
agent,  the  principal  is  liable  (g). 

If  the  agent  does  believe  the  I'epresentation  to  be  true, 
there  is  a  difficulty ;  for  the  agent  has  not  done  any  wroDg 
and  the  principal  has  not  authorized  any.  Yet  the  other 
party's  damage  is  the  same.  That  he  may  rescind  the 
contract,  if  he  has  been  misled  into  a  contract,  may  now 
be  taken  as  settled  law  (h).  But  what  if  there  was  not 
any  contract,  or  rescission  has  become  impossible  ?  Has 
he  a  distinct  ground  of  action,  and  if  so,  how  P  Shall  we 
say  that  the  agent  had  apparent  authority  to  pledge  the 
belief  of  his  principal,  and  therefore  the  principal  is 
liable  ?  in  other  words,  that  the  principal  holds  out  the 
agent  as  having  not  only  authority  but  sufficient  informa- 
tion to  enable  third  persons  to  deal  with  the  agent  as  they 
would  with  the  principal?  Or  shall  we  say,  less 
artificially,  that  it  is  gross  negligence  to  withhold  from 
the  agent  information  so  material  that  for  want  of  it  he 


iff)  Parke  B.,  6  M.  &  W.  373,  55  reokless:  what  was aotuallj  decided 

R.  R.  661.  was  that  it  was  misdirection  to 

{h)  See   Principles  of  Contract,  tell  the  jurj  without  qualification 

7th  ed.  571.    In  Comfoot  t.  Fotcke  'Hhat  the  representation  made  by 

(1840)  6  M.  &  W.  358,  55  R.  R.  the  agent  must  have  the  same  effect 

6 05,  it  is  difficult  to  suppose  that  as  as  if  made  bj  the  plaintiff  him- 

a  matter  of  fact  the  agent's  asser-  self :  "  the  defendant's  plea  aver- 

tion  can  have  been  otherwise  than  ring  fraud  without  qualification. 
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is  likely  to  mislead  third  persons  dealing  with  the  prin- 
cipal through  him,  and  suoh  negligence  is  justly  deemed 
equivalent  to  fraud?  Suoh  a  thing  may  certainly  be 
done  with  fraudulent  purpose,  in  the  hope  that  the  agent 
will,  by  a  statement  imperfect  or  erroneous  in  that  very 
particular,  though  not  so  to  his  knowledge,  deceive  the 
other  party.  Now  this  would  beyond  question  be  actual 
fraud  in  the  principal,  with  the  ordinary  consequences  (i). 
If  the  same  thing  happens  by  inadvertence,  it  seems  in- 
convenient to  treat  such  inadvertence  as  venial,  or  exempt 
it  from  the  like  consequences.  We  think,  therefore,  that 
an  action  lies  against  the  principal ;  whether  properly  to 
be  described,  under  common  law  forms  of  pleading,  as  an 
action  for  deceit,  or  as  an  analogous  but  special  action  on 
the  case,  there  is  no  occasion  to  consider  (k) . 

On  the  other  hand  an  honest  and  prudent  agent  may 
say,  "  To  the  best  of  my  own  belief  such  and  such  is  the 
case,"  adding  in  express  terms  or  by  other  clear  indication 
— "  but  I  have  no  information  from  my  principal."  Here 
there  is  no  ground  for  complaint,  the  other  party  being 
fairly  put  on  inquiry. 

If  the  principal  does  not  expressly  authorize  the  repre-  Liability 
sentation,  and  does  not  know  the  contrary  to  be  true,  ^tioiw^' 
bat  the  agent  does,  the  representation  being  in  a  matter  therein, 
within  the  general  scope  of  his  authority,  the  principal 
is  liable  as  he  would  be  for  any  other  wrongful  act  of  an 
agent  about  his  business.     And  as  this  liability  is  not 

(t)  Admitted  by  all  the  Barons  in  (k)  The  decision  of  the  House  of 

Coi-nfooC  T.  Fowke;  Parke,  6  M.  &  Lords  in  Derry  v.  Peek  (1889)  14 

W.  at  pp.  362,  374  (66  R.  R.  662),  App.  Ca.   337,  68  L.  J.  Ch.  864, 

Rolfe  at  p.   370   (65  R.   R.  669),  may   be   thought    to    make    this 

Alderson  at  p.  372  (65  R.  R.  660).  opinion  less  probable;  but  see  per 

The  broader  view  of  Lord  Abinger*s  Lord  Halsbury  in  S.  Pearson  ^  Son 

dLisenting  judgment  of  course  in-  v.  Dublin  Corporation  [1907]  A.  C. 

dudes  this.  351,  387. 

P. — T.  X 


306  WRONGS  OT  FRAUD,  BAD  FAITH,  AND  OPPRESSION. 

founded  on  any  personal  default  in  the  principal,  it 
equally  holds  when  the  principal  is  a  corporation  (/). 
It  has  been  suggested,  but  never  decided,  that  it  is 
limited  to  the  amount  by  which  the  principal  has  profited 
through  the  agent's  fraud.  The  Judicial  Committee  have 
held  a  principal  liable  who  got  no  profit  at  all  (m). 

But  it  seems  to  be  still  arguable  that  the  proposed 
limitation  holds  in  the  case  of  the  defendant  being  a  cor- 
poration (n),  though  it  has  been  disregarded  in  at  least 
one  comparatively  early  decision  of  an  English  superior 
court,  the  bearing  of  which  on  this  point  has  apparently 
been  overlooked  (o).  XJlpian,  on  the  other  hand,  may  be 
cited  in  its  favour  (p) ;  but  our  modem  commercial  cor- 
porations were  unknown  to  the  Roman  lawyers. 

Reason  cf       The  hardest  case  that  can  be  put  for  the  principal,  and 
^tfy        by  no  means  an  impossible   one,   is  that  the  principal 
authorizes  a  specific  statement  which  he  believes  to  be 

(/)  Barwiek     y.    English     Joint  the  mere  negligent  continnance  of 

Slock  Sank  (1867)  Ex.  Oh.  L.  R.  an  annonnoemeDt  no  longer  tnie ; 

2  Ex.   259,   36    L.    J.   Ex.    147;  (3)  the  corporation  derived  no  pTo6t. 

Maekay  v.  Commereial  Bank  of  New  The  point,  however,  was  not  dis- 

Brunswiek  (1874)  L.  R.  5  P.  G.  394,  cussed. 

43  L.  J.  P.  C.  31 ;  Sicire  v.  Francis  (p)  D.  4.  3,  de  dolo  malo,  16  {  1. 

(1877)  3  App.  Ca.  106, 47  L.  J.  P.  C.  Sed  an  in  munioipes  de  dolo  detur 

18  (J.  C);   Houldsworth  v.  City  of  actio,  dubitatur.    Et  puto  ex  suo 

Glasyotp  Bank  (1880)  5  App.  Ga.  qnidem  dolo  non  poese  dan,  qnid 

317.     See  p.  94,  above.  enim  monicipes  dolo  f aoere  possunt  ? 

(m)  Sufire  v.  Francis^  last  note.  Sed  si  quid  ad  eos  pervenit  ex  dolo 

(n)  Lord  Granworth  in   TVestem  eorum  qui  res  eorum  administrant, 

Bank  of  Scotland  y.  Addie  (1867)  putodandam.    The  Roman  lawyers 

L.  R.  1  Sc.  &  D.  at  pp.  166,  167.  adhered  more  closely  to  the  original 

Lord    Ghelmsford's    language    is  conception  of  moral  fraud  as  the 

much  more  guarded.  ground  of  action  than  our  courts 

(o)  Denton  v.  O.  N.  B,  Co,  (1856)  have  done.    The  actio  de  dolo  was 

p.  296,  above.     No  case  could  be  /am<wa,  and  was  never  an  alternative 

stronger,  for  (1)  the  defendant  was  remedy,  but  lay  only  when  there 

a  corporation ;   (2)  there  was  no  was  no  other  (si  de  his  rebus  alia 

active  or  intentional  falsehood,  but  actio  non  erit),  B.  A.  ^  1. 


reni 
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irue,  and  which  at  the  time  of  giving  the  authority  is 
true;  before  the  agent  has  executed  his  authority  the 
facts  are  materially  changed  to  the  knowledge  of  the  agents 
hut  unknown  to  the  principal ;  the  agent  conceals  this 
from  the  principal,  and  makes  the  statement  as  originally 
authorized.  But  the  case  is  no  harder  than  that  of  a 
manufacturer  or  carrier  who  finds  himself  exposed  to  heavy 
damages  at  the  suit  of  an  utter  stranger  by  reason  of  the 
negligence  of  a  servant,  although  he  has  used  all  diligence 
in  choosing  his  servants  and  providing  for  the  careful 
direction  of  their  work.  The  necessary  and  sufficient 
condition  of  the  master's  responsibility  is  that  the  act  or 
default  of  the  servant  or  agent  belonged  to  the  class  of  acts 
which  he  was  put  in  the  master's  place  to  do,  and  was 
committed  for  the  master's  purposes.  And  ''  no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong."  The  authority  of  Barwick  v. 
Engliah  Joint  Stock  Bank  (q)  is  believed,  notwithstanding 
the  doubts  still  sometimes  expressed,  to  be  conclusive. 

II. — Slander  of  Title ;    Unfair  Competition. 

The  wrong  called  Slander  of  Title  is  in  truth  a  special  Slander  of 
variety  of  deceit,  which  differs  from  the  ordinary  type  in 
that  third  persons,  not  the  plaintiff  himself,  are  induced 
by  the  defendant's  falsehood  to  act  in  a  manner  causing 
damage  to  the  plaintiff.  Notwithstanding  the  current 
name,  an  action  for  this  cause  is  not  like  an  action  for 
ordinary  defamation;  it  is  "an  action  on  the  case  for 
special  damage  sustained  by  reason  of  the  speaking  or 
publication  of  the  slander  of  the  plaintiff's  title "  (r). 
Also  the  wrong  is  a  "  malicious  "  one  in  the  only  proper 

(q)  Ii.  R.  2  Ex.  259,  266.  (1836)  3  Bing.  N.  C.  371,  43  B.  B. 

(r)  Tindal  0.  J.,  MaUwhy  v.  Soper      691 ;  Bigelow  L.  0.  42,  62. 

x2 
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sense  of  the  word,  that  is,  absence  of  good  faith  is  an 
essential  condition  of  liability  (s)  ;  or  bad  faith  as  well  as 
special  damage  is  of  the  gist  of  the  action.  The  special 
damage  required  to  support  this  kind  of  action  is  actual 
damage,  not  necessarily  damage  proved  with  certainty  in 
every  particular.  Such  damage  as  is  the  natural  conse- 
quence of  the  false  statement  may  be  special  enough 
though  the  connexion  may  be  not  specifically  proved  (t). 

Keoent  This  kind  of   action  is  not   frequent.      Formerly   it 

of  the  appears  to  have  been  applied  in  the  King's  Courts  (u) 
pnnoiple.  ^^-^j  ^  statements  in  disparagement  of  the  plaintiff's 
title  to  real  property.  It  is  now  understood  that  the 
same  reason  applies  to  the  protection  of  title  to  chattels, 
and  of  exclusive  interests  analogous  to  property,  though 
not  property  in  the  strict  sense,  like  patent  rights  and 
copyright.  But  an  assertion  of  title  made  by  way  of 
self-defence  or  warning  in  any  of  these  matters  is  not 
actionable,  though  the  claim  be  mistaken,  if  it  is  made 
in  good  faith  (r).     In  America  the  law  has  been  extended 

(h)    Haluy  y.  Brotherhood  (1881)  Littleport  was  fined  '*  quia  defam- 

19  Gh.  Div.  386,  61  L.  J.  Cb.  233,  ayit  bladum  domini  per  quod  alii 

confirming  previous  authorities.  As  emptores  reliquerunt  emere  de  blado 

to  the  particular  subjeot-matter  in  domini    ad    dampnum    domini :  *' 

that  case, seethe  Patents,  Designs,  The  Court  Baron,  Seld.  Soc.  1891, 

and  Trade  Marks  Aot,  1883,  s.  32,  p.   130 ;   there  is  another  case  at 

-which  gives  a  statutory  cause  of  p.  136. 

action;  Skinner  ^. Co.  y.  Shew  ^  Co,  {x)  Wren  v.  Weild  (1869)  L.  R. 

[1893]  1  Ch.  413,  62  L.  J.  Ch.  196,  4  Q.  B.  730,  38  L.  J.  Q.  B.  327  ; 

C.  A.     Malice  cannot  be  inferred  Hahey    v.    Brotherhood,    note    (») 

from  mere  mistake :  Fater  y.  Baker  (patent ;    in    TFren  y.    TFeiid   the 

(1847)  3  G.  B.  831,  16  L.  J.  G.  P.  action  is  said  to  be  of  a  new  kind, 

124,  71  R.  R.  503.  but    sustainable    with    proof    of 

(t)  Ratcliffe  y.   Evatf    [1892]    2  malice) ;   Steward  v.   Young  (1870) 

Q.  B.  624,  61  L.  J.  Q.  B.  635,  G.  A.  L.  R.  6  G.  P.  122,  39  L.  J.  G.  P. 

(u)  Proceedings  in  the  nature  of  85  (title  to  goods) ;  Dicks  y.  Brooks 

slander  of  title  were  known  to  local  (1880)  15  Gh.  B.  22,  49  L.  J.  Gb. 

courts  in  the  Middle  Ages:  in  1320  812   (copjrright  in  design),  see  19 

a  tenant  of  the  Bishop  of  Ely  at  Gh.  D.  391. 


SLANDER  OP  TITLE.  309 

to  the  protection  of  inchoate  interests  under  an  agree- 
ment. If  A.  has  agreed  to  sell  certain  chattels  to  B., 
and  C.  by  sending  to  A.  a  false  telegram  in  the  name  of 
B.,  or  by  other  wilfully  false  representation,  induces  A. 
to  believe  that  B.  does  not  want  the  goods,  and  to  sell  to 
C.  instead,  B.  has  an  action  against  C.  for  the  resulting 
loss  to  him,  and  it  is  held  to  make  no  difference  that  the 
original  agreement  was  not  enforceable  for  want  of  satisfy- 
ing the  Statute  of  Frauds  (y). 

A  disparaging  statement  concerning  a  man's  title  to 
use  an  invention,  design,  or  trade  name,  or  his  conduct 
in  the  matter  of  a  contract,  may  amount  to  a  libel  or 
filander  on  him  in  the  way  of  his  business :  in  other  words 
the  special  wrong  of  slander  of  title  may  be  included  in 
defamation,  but  it  is  evidently  better  for  the  plaintiff  to 
rely  on  the  general  law  of  defamation  if  he  can,  as  thus 
he  escapes  the  troublesome  burden  of  proving  bad 
faith  (z).  Again,  an  action  in  the  nature  of  slander  of 
title  lies  for  damage  caused  by  vrilf uUy  false  statements 
tending  to  damage  the  plaintiff's  business,  such  as  that 
he  has  ceased  to  carry  it  on ;  and  it  is  immaterial  whether 
the  statements  are  or  are  not  injurious  to  the  plaintiff's 
personal  character  {a).  In  short,  "that  an  action  will  lie 
for  written  or  oral  falsehoods,  not  actionable  per  se  nor 
even  defamatory,  where  they  are  maliciously  published, 
where  they  are  calculated  in  the  ordinary  course  of 
things  to  produce,  and  where  they  do  produce,  actual 
•damage,  is  established  law "  (6).  But  the  statements 
must  be  both  false  and  malicious.     Mere  disparagement 


(y)  ^eitton    v.    Piatt    (1829)    2  Dickt  v.  Brooks,  note  (:r)  last  page. 
Wend.  38o ;  Jiic6  v.  Manley  (1876)  (a)  Raieliffe   v.   Eoam  |_1892]   2 

<56  N.  Y.  82.  Q.  B.  624,  61  L.  J.  Q.  B.  636,  C.  A. 

(z)  See  ThorUyU  CattU  Food  Co,  (b)  Ibid,  [1892]  2  Q.  B.  at  p.  527, 

w.  Mastatn  (1879)  14  Ch.  Div.  763 ;  per  Cur. 
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of  a  rival  trader's  goods,  without  these  elements,  will  not 
amount  to  a  cause  of  action  (c),  and  mere  puffing  of 
one's  own  goods  as  superior  to  a  rival's,  without  specific 
false  statements,  appears  not  to  be  actionable  in  any 
case  (d). 

It  has  been  held  in  Massachusetts  that  if  A.  has  exclusive 
privileges  under  a  contract  with  B.,  and  X.  by  purposely 
misleading  statements  or  signs  induces  the  public  to 
believe  that  X.  has  the  same  rights,  and  thereby  diverts 
custom  from  A.,  X.  is  liable  to  an  action  at  the  suit 
of  A.  (<?).  In  that  case  the  defendants,  who  were  coach 
owners,  used  the  name  of  a  hotel  on  their  coaches 
and  the  drivers'  caps,  so  as  to  suggest  that  they  were 
authorized  and  employed  by  the  hotel-keeper  to  ply 
between  the  hotel  and  the  railway  station ;  and  there  was 
some  evidence  of  express  statements  by  the  defendants' 
servants  that  their  coach  was  "  the  regular  coach."  The 
plaintiffs  were  the  coach  owners  in  fact  authorized  and 
employed  by  the  hotel.  The  Court  said  that  the  defen- 
dants were  free  to  compete  with  the  plaintiffs  for  the 
carriage  of  passengers  and  goods  to  that  hotel,  and  to 
advertise  their  intention  of  so  doing  in  any  honest  way  ; 
but  they  must  not  falsely  hold  themselves  out  as  having 
the  patronage  of  the  hotel,  and  there  was  evidence  on 
which  a  jury  might  well  find  such  holding  out  as  a  fact. 
The  case  forms,  by  the  nature  of  its  facts,  a  somewhat 
curious  link  between  the  general  law  of  false  representa- 
tion and  the  special  rules  as  to  the  infringements  of  rights 


(c)  White  V.  Mellin  [1895]  A.  C.  For  modem  American  lawyers  the 
154,  64  L.  J.  Gh.  308.  case  comes  under  the  head  of  un- 

(d)  Hubbuck  ^  Sons  v.  Wilkinson^  fair  competition  and  does  not 
lleywood  ^  Clark  [1899]  1  Q.  B.  appear  remarkable.  A  modem 
86,  68  L.  J.  Q.  B.  34,  C.  A.  English  Court  might  bring  it  under 

(d)  Marxh    v.   Billings    (1851)    7  *' passing  oflF." 
Cash.  322,  and  Bigelow  L.  C.  59. 
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to  a  trade  mark  or  trade  name.  No  Englifih  case  much 
like  it  has  been  met  with:  its  peculiarity  is  that  no 
title  to  any  property  or  to  a  defined  legal  right  was 
in  question.  The  hotel-keeper  could  not  give  a  monopoly, 
but  only  a  sort  of  preferential  comity.  But  this  is 
practically  a  valuable  privilege  in  the  nature  of  goodwill, 
and  equally  capable  of  being  legally  recognized  and 
protected  against  fraudulent  infringement.  Goodwill  in 
the  accustomed  sense  does  not  need  the  same  kind  of 
protection,  since  it  exists  by  virtue  of  some  express 
contract  which  affords  a  more  convenient  remedy.  Some 
time  ago  an  attempt  was  made,  by  way  of  analogy  to 
slander  of  title,  to  set  up  an  exclusive  right  to  the  name  of 
a  house  on  behalf  of  the  owner  as  against  an  adjacent 
owner.     Such  a  right  is  not  known  to  the  law  (/). 

The  protection  of  trade  marks  and  trade  names  was  Trade 
originally  undertaken   by  the   courts  on  the  ground  of  trade'^  ^^ 
preventing  fraud  (g).     The  right  to  a  trade  mark,  after  ^'^^• 
being  more  and  more  assimilated  to  proprietary  rights  (A), 
has  become  a  statutory  franchise    analogous  to  patent 
rights  and  copyright  (t),  and  the  wrong  to  be  redressed 
is  now,  in  cases  within  the  statute,  conceived  no  longer 
as  a   species  of  fraud,   but  as  being  to  an  incorporeal 

(/)  Day  V.  Brownriffff  (1878)  (re-  is  by  an  action  on  the  case  for 

Tersing  Malins  V.-G.)  10  Gh.  Div.  deceit:  and  proof  of  frand  on  the 

294,  48  L.  J.  Gh.  173.  part  of   the  defendant  is  of  the 

{g)  See  per  Lord  Blackbom,  8  essence  of  the   action :    but   this 

App.  Ga.  at  p.  29 ;  Lord  Westbnry,  Gourt  "will  act  on  the  principle  of 

L.  R.  5  H.  L.  at  p.  622 ;   Mellish  protecting  property  alone,  and  it 

L.  J.,  2  Gh.  D.  at  p.  453.  is  not  necessary  for  the  in  junction 

(A)  Singer  Manufacturing   Co.  v.  to  prove  fraud  in  the  defendant "  : 

JFtUon  (1876)  2  Gh.  D.  434,  per  Edehten  v.  EiUUten,  1  De  G.  J.  & 

Jessel  M.  R.  at  pp.  441-2 ;  James  S.  185,  199. 

L.  J.  at  p.  451 ;  Mellish  L.  J.  at  (i)  Patents,  Designs,  and  Trade 

p.  454.     In  1863  Lord  Westbury  Marks  Act,  1883,  46   &  47  Vict. 

said:  *'At  law  the  proper  remedy  c.  57. 
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franchise  what  trespass  is  to  the  possession,  or  right  to 
possession,  of  the  corporeal  subjects  of  property. 

In  cases  of  trade  name,  and  the  like,  outside  the  law  of 
trade  marlus  proper,  there  has  been  a  kind*  of  oscillation 
between  the  notions  of  quasi-proprietary  right  and  of  the 
personal  right  not  to  be  injured  by  fraudulent  com- 
petition. But  the  latest  decisions  have  come  back  to  the 
ground  of  the  earlier  ones  (^).  The  principle  is  that  no 
man  may  canvass  for  custom  by  falsely  holding  out  his 
goods  or  business,  whether  by  misleading  description  or 
by  colourable  imitation  of  known  marks,  packages,  and  so 
forth,  as  being  the  goods  or  business  of  another.  Its 
application  is  not  excluded  by  showing  that  the  style  or 
words  appropriated  by  the  defendant  are  in  themselves 
not  false  as  he  uses  them,  or  that  the  plaintiff,  if  he 
succeeds,  will  have  a  virtual  monopoly  in  an  exclusive 
designation  which  is  not  capable  of  registration  as  a  trade 
mark.  Thus  a  man  may,  generally  speaking,  assume 
any  surname  he  likes  ;  but  the  assumption  of  a  particular 
surname  for  the  pui^pose  of  fraudulent  competition  is  as 
severely  treated  as  any  other  kind  of  fraud  (/).  The 
question  is  whether  the  defendant's  action  naturally  tends 
to  cause  an  ordinary  dealer  or  purchaser  (not  necessarily 
the  first  purchaser,  for  the  effect  on  the  public  at  large  is 
to  be  considered)  to  think  he  is  dealing  with  the  plaintiff 
or  buying  the  plaintiff's  goods  (w).  If  a  specific  name  or 
the  like  has  been  used  in  the  honest  but  erroneous  belief 

{k)  Compare  Powell  v.  Birmint/-  assumed  name  in  the  line  of  busi- 

ham    Vinegar  Brewery   Co.   [1896]  nesa   in   question  was    abeolntelj 

2  Ch.  64,  65  L.  J.  Ch.  563,  0.  A.,  restrained, 
affd.  in  H.  L.  [1897]  A.  C.  710,  66 

L.  J.  Ch.  763,  with  Knott  v.  Morgan  {m)  Sykcs  v.  Sykcs  (1 824)  3  B.  &  C. 

(1836)  2  Keen  213.  641,  27  R.  R.  420;  Montgomery  v. 

(/)    F,    Finet    f    Cie  v.    Maieon  2%owjp«o»  [1891]  A.  C.  217  ;  R^dda- 

Louie  Finet  [1898]  1   Ch.   179,  67  way  v.  Banham  [1896]  A.  C.   199, 

L.  J.  Ch.  41,  where  the  use  of  the  65  L.  J.  Q.  B.  381. 
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that  it  was  mere  common  property  in  the  trade,  this  will 
so  far  absolve  the  defendant  from  the  charge  of  fraud,  but 
will  not  entitle  him  to  go  on  using  a  designation  that  is  in 
fact,  and  now  to  his  knowledge,  misleading.  Still  less 
will  absence  of  fraudulent  intention  be  a  defence  in  the 
face  of  known  prior  claims.  A  trader  is  presumed  to  know 
the  habits  of  those  he  caters  for,  and  he  is  not  allowed  to 
ignore  the  natural  consequences  of  describing  or  getting 
up  his  goods  in  a  particular  manner.  Sometimes  this  has 
been  put  almost  as  if  the  plaintiflE's  right  were  an  absolute 
right  in  the  nature  of  property  {n) ;  but  such  a  view,  it  is 
submitted,  would  be  against  both  principle  and  the  weight 
of  authority  (o). 

In  the  United  States  the  rules  on  this  subject  have  been  Unfair 
largely  developed,  and  of  late  years  have  been  commonly  l^^^' 
referred  to  under  the  rubric  of  Unfair  Competition  (p). 
The  term  is  little  known  as  yet  in  English  courts; 
it  seems  convenient  as  clearly  marking  the  distinction 
of  cases  where  the  jurisdiction  is  founded  on  fraud,  or 
something  equivalent  to  fraud,  from  those  where  a 
statutory  property  or  monopoly  is  in  question.  Under- 
selling, even  at  a  manifest  loss,  is  not  in  itself  unfair 
competition  (q), 

(n)  See  Millington  v.  Fox  (1838)  Swan  ^  Edgar  [1903]  1  Ch.  211,  72 

3  My.  &  Cr.  338,  46  B.  R.  271.  L.  J.  Ch.  168. 

(o)  For  the  more  modem  view  (jp)  As  to  modem  German  legi8- 

aeev  besides  the  recent  cases  already  lation,  see  Mr.  loelin  in  L.  Q.  B. 

referred  to,  Hendrikt  v.   Montagu  ziii.  156. 

(1881)  17  Ch.  Div.  638,  651,  60  {q)  Ajello\.Wor»Uy{\%^%']lC\i, 
Ij.  J.  Ch.  456,  Singer  Manufacturing  274,  67  L.  J.  Ch.  172.  In  such  a 
Co.  v.  Loog  (1882)  8  App.  Ca.  16.  case  a  collateral  misrepresentation 
As  to  the  distinction  between  an  by  the  vendor  in  advertising  his 
action  for  ''passing  off^'  and  an  goods  may  be  actionable  in  respect 
action  for  deceit,  and  the  evidence  of  any  damagre  specifically  pro- 
appropriate  to  each,  see  the  judg-  duoed  by  the  misrepresentation, 
ment  of  Farwell  J.  in  Bourne  v.  but  such  damage  only :  ib. 
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III. — Malicious  Prosecution  and  Abuse  of  Process, 

MaUcioiif»        We  have  here  one  of  the  few  eases  in  which  proof  of 
tion.  evil  motive  is  required  to  complete  an  actionable  wrong. 

'^  In  an  action  for  malicious  prosecution  the  plaintiff  has 
to  prove,  first,  that  he  was  innocent  and  that  his  innocence 
was  pronounced  by  the  tribunal  before  which  the  accu- 
sation was  made;  secondly,  that  there  was  a  want  of 
reasonable  and  probable  cause  for  the  prosecution,  or,  as 
it  may  be  otherwise  stated,  that  the  circumstances  of  the 
case  were  such  as  to  be  in  the  eyes  of  the  judge  inconsis- 
tent with  the  existence  of  reasonable  and  probable 
cause  (r) ;  and,  lastly,  that  the  proceedings  of  which  he 
complains  were  initiated  in  a  malicious  spirit,  that  is,  from 
an  indirect  and  improper  motive,  and  not  in  furtherance  of 
justice"  («).  And  the  plaintiff's  case  fails  if  his  proof 
fails  at  any  one  of  these  points.  So  the  law  has  been 
defined  b}'^  the  Court  of  Appeal  and  approved  by  the 
House  of  Lords.  It  seems  needless  for  the  purposes  of 
this  work  to  add  illustrations  from  earlier  authorities. 

It  is  no  excuse  for  the  defendant  that  he  instituted  the 
prosecution  under  the  order  of  a  Court,  if  the  Court  was 
moved  by  the  defendant's  false  evidence   (though  not  at 

(r)  The  facts  have  to  be  found  278. 
by  the  jury,  but  the  inferenoe  that  («)  Bowen  L.  J.,  Abrath  v.  N,  E. 

on  those  facts  there  was  or  was  not  R.  Co.  (1883)   11   Q.  B.  Div.  440, 

i-easonable  and  probable  cause  is  455,  52  L.  J.  Q.  B.  623 :  the  deoi- 

not  for  the  jury  but  for  the  Court :  sion  of  the  Court  of  Appeal  was 

Cox  T.  JCnglish,  Scottish  ^  Australian  affirmed  in  H.  L.  (188G)  1 1  App.  Ca. 

Bank  [1905]  A.  C.  169;   cp.  the  247,  65  L.  J.  Q.  B.  457.  ApUintiff 

authorities  on  false  imprisonment,  who,  being  indicted  on  the  prose- 

pp.  225,  226,  above.     Reasonable  cution    complained   of,   has    been 

and  probable   cause  means    cause  found  not  guilty  on  a  defect  in  the 

reasonably  apparent  to  and  relied  indictment  (not   now  a   probable 

on  by  the  prosecutor  at  the  time :  event)  is  sufficiently  innocent  for 

Turner  \,  Ambler  (1847)   10  Q.  B.  this  purpose:     Wicka  v.   Fentham 

232,  16  L.  J.  Q.  B.  158,  74  R.  R.  (1791)  4  T.  R.  247,  2  R.  R.  374. 


MAUCIOUS  PROSECUTION.  315 

liis  request)  to  give  that  order,  and  if  the  proceedings  in 
the  prosecution  involved  the  repetition  of  the  same  false- 
hood. For  otherwise  the  defendant  would  be  allowed  to 
take  advantage  of  his  own  fraud  upon  the  Court  which 
ordered  the  prosecution  {t). 

As  in  the  case  of  deceit,  and  for  similar  reasons,  it  has 
been  doubted  whether  an  action  for  maKcious  prosecution 
will  lie  against  a  corporation.  It  seems,  on  principle, 
that  such  an  action  will  lie  if  the  wrongful  act  was  done 
by  a  servant  of  the  corporation  in  the  course  of  his 
employment  and  in  the  company's  supposed  interest,  and 
it  has  been  so  held  (u).  Notwithstanding  dicta  to  the 
contrary  {x),  it  seems  now  practically  certain  that  the 
action  lies(y). 

The  reasons  for  the  exceptional  requirement  of  proof  This  seems 
of  actual  bad  faith  in  suits  for  malicious  prosecution  have  ^n  abuse  ^ 
been  much  discussed.      It  has  been  suggested  by  very  o'P"^- 
high  authority  that  the  wrong  is  analogous  to  the  abuse 
of  privileged  occasions  in  the  law  of  defamation. 

**  The  person  against  whom  proceedings  have  been 
initiated  without  reasonable  and  probable  cause  is  prima 
facie  wronged.  It  might  well  have  been  held  that  an 
action  always  lay  for  thus  putting  the  law  in  motion. 
But  I  apprehend  that  the  person  taking  proceedings  was 

(t)  Fitzjohn    v.    Maekinder    (Ex.  p.  250,  but  this  was  extra-judicial, 

Gh.  1861)  9  G.  B.  K.  S.  505,  30  see    per  Lord    Fitzgerald,    ib.   at 

L.   J.  G.  P.  257  {diss.  Blackburn  p.  244,  Lord  Selbome  at  p.  256. 
and  Wightman  JJ.)> 

(m)  E'iwards  t.  Midland  R.   Co,  (i/)    Cornford     v.    Carlton    Sank 

(18H0)  6  Q.  B.  D.  287,  50  L.  J.  [1900]  1  Q.  B.  22,  68  L.  J.  Q.  B. 

Q.  B.  2"^!,  Pry,  J.  ;    Cornford  v.  1020,  where  an  objection  on   this 

Carlton  Bank  [1899]  1  Q.  B.  392,  ground  was  abandoned  by  counsel 

68  L.  J.  Q.  B.  196,  Darling  J.  in  G.  A. ;   so  decided  by  Judicial 

{ac)  See  the  judgment  in  Edwards  Gonunittee,  Citizens^  Life  Asser.  Co. 

▼.  Midland  J?.  Co.,  last  note;  per  v.   £roicn  [1904]  A.   C.   423,  see 

Lord  Bramwell,   11   App.  Ga.  at  p.  61,  above. 
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saved  from  liability  if  he  acted  in  good  faith,  because  it 
was  thought  that  men  might  otherwise  be  too  much 
deteiTed  from  enforcing  the  law,  and  that  this  would  be 
disadvantageous  to  the  public"  (s). 

"In  my  opinion  the  somewhat  anomalous  action  for 
malicious  prosecution  is  based  on  the  same  principle " 
[as  liability  for  defamation  on  a  privileged  occasion]. 
"  From  motives  of  public  policy  the  law^  gives  protection 
to  persons  prosecuting,  even  where  there  is  no  reasonable 
or  probable  cause  for  the  prosecution.  But  if  the  person 
abuses  his  privilege  for  the  indulgence  of  his  personal  spite 
he  loses  the  protection,  and  is  liable  to  an  action,  not  for 
the  malice  but  for  the  wrong  done  in  subjecting  another  to 
the  annoyance,  expense,  and  possible  loss  of  reputation  of 
a  causeless  prosecution  "  («). 

These  suggestions,  though  they  must  carry  great 
weight,  and,  it  is  submitted,  are  correct  in  principle,  are 
not  positively  binding,  and  it  has  been  objected  by  a 
learned  writer  that  "  there  is  no  judicial  authority  which 
will  justify  the  proposition  that  the  institution  of  legal 
proceedings  has  ever  been  presumed  to  be  an  actionable 
wrong,  however  vexatious  they  may  be  "  (6) .  It  is  certainly 
open  to  doubt  whether  the  rational  justification  of  the 
law  propoimded  by  Lord  Herschell  and  Lord  Davey 
had  in  fact  occurred  in  a  distinct  form  to  any  of  their  pre- 
decessors. 

Malicious        Geuerally    speaking,    it    is   not  an  actionable  wrong 
civil  pro-     ^^    institute    civil    proceedings  without   reasonable   and 

(r)  Per  Lord  Herechell,  Allen  y,  {b)  Mr.  W.  F.  Crfties  in  8  Encycl. 

Fkod  [1898]  A.  C.  I,  125,  67  L.  J.  Laws  of  Eng.  (Ut  od.)  88.  I  oonfees 

Q.  B.  119,  185.  to  some  difficulty  in  undentandin^ 

exactly  how  much  Mr.  Graies  in- 

(a)  Per  Lord  Davey  [1 898]  A.  C.  tends  to  differ  with  Lord  Herschell ; 

at   p.    172,  67    L.    J.  Q.  B.   at  and  see  contra  Street,  Legal  Lia- 

p.  209.  bQ'ty,  i.  327. 
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probable  cause,  even  if  malice  be  proved.  For  in  ^con- 
templation of  law  the  defendant  who  is  unreasonably 
sued  is  sufficiently  indemnified  by  a  judgment  in  his 
favour  which  gives  him  his  costs  against  the  plaintiff  (c)  ^ 
And  special  damage  beyond  the  expense  to  which  he  has 
been  put  cannot  well  be  so  connected  with  the  suit  as  a 
natural  and  probable  consequence  that  the  unrighteous 
plaintiff,  on  the  ordinary  principles  of  liability  for  in- 
direct consequences,  will  be  answerable  for  them  (rf). 
*'  In  the  present  day,  and  according  to  our  present  law, 
the  bringing  of  an  ordinary  action,  however  maliciously, 
and  however  great  the  want  of  reasonable  and  probable 
cause,  will  not  support  a  subsequent  action  for  malicious 
prosecution"  (e). 

But  there  are  proceedings  which,  though  civil,  are  not 
ordinary  actions,  and  fall  within  the  reason  of  the  law 
which  allows  an  action  to  lie  for  the  malicious  prosecution 
of  a  criminal  charge.  That  reason  is  that  prosecution  on 
a  charge  "  involving  either  scandal  to  reputation,  or  the 
possible  loss  of  liberty  to  the  person"  (/),  necessarily  and 
manifestly  imports  damage.  Now  the  commencement  of 
proceedings  in  bankruptcy  against  a  trader,  or  the  analo- 
gous process  of  a  petition  to  wind  up  a  company,  is  in 
itself  a  blow  struck  at  the  credit  of  the  person  or  company 
whose  affairs  are  thus  brought  in  question.     Therefore 


{e)  It  18  common  knowledge  that  (d)  See  the  fuU  exposition  in  the 

the  costs  allowed  in  an  action  are  Court  of  Appeal  in  Quartz  HiU  Gold 

hardlj  ever  a  real  indemnity.    The  Mining  Co.  y.  Eyre  (1883)  11  Q.  B. 

true  reason  is  that  litigation  must  Div.   674,   52  L.   J.   Q.   B.   448^ 

end  somewhere.    If  A.  may  sue  B.  espedaUy  the  judgment  of  Bowen, 

for   bringing  a  yexations  action,  L.  J. 

then  if  A.  faiU  to  persuade  the  ^^j  BowenL.  J..  11  Q.B.Div.  at 

Court  that  B.'s  original  suit  was  ^  g^^     r^^  ^^.^.^^  ^^  American 

vexations,  B.  may  again  sue  A.  for  ^^^^^  ^^  ^^^^  ^.^^^^^ 
bringing  this  latter  action,  and  so 

ad  inJinUum.  (/)  11  Q.  B.  Div.  6W. 
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such  a  proceeding,  if  instituted  without  reasonable  and 
probable  cause  and  with  malice,  is  an  actionable  wrong  (g). 
Other  similar  exceptional  cases  were  possible  so  long  as 
there  were  forms  of  civil  process  commencing  with  per- 
sonal attachment ;  but  such  procedure  has  not  now  any 
place  in  our  system;  and  the  rule  that  in  an  ordinary 
way  a  fresh  action  does  not  lie  for  suing  a  civil  action 
without  cause  has  been  settled  and  accepted  for  a  much 
longer  time  (A).  In  common  law  jurisdictions  where  a 
suit  can  be  commenced  by  arrest  of  the  defendant  or 
attachment  of  his  property,  the  old  authorities  and 
distinctions  may  still  be  material  (i).  The  principles 
are  the  same  as  in  actions  for  malicious  prosecution, 
mutatis  mutandis :  thus  an  action  for  maliciously  pro- 
curing the  plaintifif  to  be  adjudicated  a  bankrupt  will  not 
lie  xmless  and  until  the  adjudication  has  been  set  aside  (A*). 
It  seems  that  an  action  will  lie  for  bringing  and  prose- 
cuting an  action  in  the  name  of  a  third  person  maliciously 
(which  must  mean  from  iU-will  to  the  defendant  in  the 
action,  and  without  an  honest  belief  that  the  proceedings 
are  or  will  be  authorised  by  the  nominal  plaintiff),  and 
without  reasonable  or  probable  cause,  whereby  the  party 
against  whom  that  action  is  brought  sustains  damage; 


{ff)  Quartz  Hill  Gold  Mining  Co.  satisfied,  De  Medina  v.  Grove  (1847) 
V.    Hyre    (1883)    note    (rf).      The  10  Q.  B.  172,  74  R.  R.  243. 
contrary    opinions     expressed     in  ^^^   ^^^.^   ^^   ^^^,.^^   ^    ^^^^ 
Johnson  y.   Emerson  (1871)  L.  R  (jg^gj  ^  ^d   Raym.  374,  379;  12 
6  Ex.  329,  40  L.  J    Ex.  201,  wxth  '^J^^^^  ^10,  a^also  in  6  Mod., 
reference  to  proceedings  under  the  g^^^^j^^  ^^^  Carthew. 
Bankruptcy  Act  of  1869,  are  dis- 
approved :    under  the    old   bank-  (0  -A.S  to  British  India,  see  JRaj 
ruptcy  law  it  was  well  settled  that  Chunder   Roy   v.    Shama    Soondari 
an  action  might  be  brought  for  ^^^h  I-  L.  R-  4  Cal.  583. 
malicious     proceedings.       As    to  {k)  Metropolitan  Bank  v.  Fooley 
issuing    execution    for    the    fuU  (1885)  10  App.  Ca.  210,  54  L.  J. 
amount    of    a    judgment   partly  Q.  B.  449. 
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but  certainly  suoh  an  action  does  not  lie  without  actual 
damage  (/). 

The  explanation  of  malice  as  "improper  and  indirect 
motive"  appears  to  have  been  introduced  by  the  judges 
of  the  King's  Bench  about  seventy  years  ago.  But 
"  motive  "  is  perhaps  not  a  much  clearer  term.  "  A  wish 
to  injure  the  party  rather  than  to  vindicate  the  law" 
woidd  be  more  intelligible  (»*). 

rV. — Con^iracy ;  Procurement  of  Wrongs, 

The  modem  action  for  malicious  prosecution  has  taken  Conspi- 
the  place  of  the  old  writ  of  conspiracy  and  the  action  on 
the  case  grounded  thereon  (n),  out  of  which  it  seems  to 
have  developed.  It  was  long  doubtful  whether  con- 
spiracy is  known  to  the  law  as  a  substantive  wrong,  or 
in  other  words  whether  two  or  more  persons  can  ever  be 
joint  wrong-doers,  and  liable  to  an  action  as  such,  by 
doing  in  execution  of  a  previous  agreement  something  it 
wouldj  not  have  been  unlawful  for  them  to  do  without 
such  agreement.  There  is  now  a  distinct  decision  in  the 
negative  (o),  open  indeed  to  discussion  in  the  Court  of 
Appeal.  But  it  was  already  settled  for  practical  purposes 
that  the  conspiracy  or  "  confederation  "  is  only  matter  of 
inducement  or  evidence  (jo).  '*  As  a  rule  it  is  the  damage 
wrongfully  done,  and  not  the  conspiracy,  that  is  the  gist 

(I)    CoiUrell  v.   Jonei  (1851)    11  following  Kearney  y.  Llot/d  (1890) 

C.  B.  713,  21  L,  J.  C.  P.  2.    Why  26  L.  R.  Ir.  268.     But  it  has  been 

U  it  not  a  form  of  maintenance  P  observed  hj  very  high  authority 

(m)  Stephen    (Sir   Herbert)    on  ^^^  "  I*  ^  difficult  to  draw  any 

Malicious  Prosecution,  36—39,  see  satiufaotory  conclusion  from    this 

especially  at  p.  37.  casey  as  the  most  material  facts  are 

not  stated '  * :  Lord  Llndley  in  Quinn 

(n)  F.  N.  B.  114  D.  tqg.  ^  ^^^^^  ^^^^^-^  j^  ^  ^^^^  ^^^ 

(o)  Suttley  V.  Simmons  [1898]  1  (p)  Mofful  Steamihip  Company  v. 

Q.  B.   181,  67  L.  J.  Q.  B.  213,      McGregor  [1892]  A.  C.  25. 
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of  actions  on  the  case  for  conspiracy"  (g).  "In  all  such 
cases  it  will  be  found  that  there  existed  either  an  ultimate 
object  of  malice  or  wrong,  or  wrongful  means  of  execution 
involving  elements  of  injury  to  the  public,  or  at  least 
negativing  the  pursuit  of  a  lawful  object "  (r).  Either 
the  wrongful  acts  by  which  the  plaintiff  has  suffered  were 
such  as  one  person  could  not  commit  alone  («),  say  a  riot, 
or  wrongful  intention,  if  material,  was  proved,  and 
damages  aggravated,  by  showing  that  they  were  done  in 
execution  of  a  concerted  design.  In  the  singular  case  of 
Qregory  v.  Duhe  of  Brunswick  (t)  the  action  was  in  effect 
for  hissing  the  plaintiff  off  the  stage  of  a  theatre  in  pur- 
suance of  a  maHcious  conspiracy  between  the  defendants. 
The  Court  were  of  opinion  that  in  point  of  law  the  con- 
spiracy could  be  material  only  as  evidence  of  malice  («) 


{q)  Bowen  L.  J.  in  S.  C.  in  C.  A. 
(1889)23Q.B.Div.atp.  616.  Cp. 
Maule  J.*8  interlocutory  question  in 
CotUrell  V.  /owe*,  note  (/)  above, 
11  C.  B.  at  p.  723,  87  R.  R.  at  p. 
762  :  **  Is  there  an  instance  of  an 
action  against  two  or  more  for  a 
conspiracy  to  do,  and  doing,  a  thing 
which  would  not  be  actionable  if 
done  by  one?*' 

(r)  Lord  Field  [1892]  A.  C.  at 
p.  62. 

(«)  **  There  are  some  forms  of 
injury  which  can  only  be  effected 
by  the  combination  of  many 
[persons]  :'*  Lord  Hannen  [1892] 
A.  C.  at  p.  60. 

[t)  6  Man.  &  Gr.  206,  953,  64 
R.  R.  759,  897  (1844).  The  defen- 
dants justified  in  a  plea  which  has 
the  merit  of  being  amusing.  Being 
a  plea  in  justification,  it  admitted 
a  cause  of  action ;  it  was  held  bad 
because  it  avoided  part  only,  and 
neither  confessed  nor  avoided  the 


rest.  Therefore  the  question 
whether  conspiracy  is  of  itself  a 
civil  cause  of  action  was  not  rdiscd 
for  decision. 

(m)  Since  Allen  v.  Flood  [1898] 
A.  C.  1,  67  L.  J.  Q.  B.  119,  the 
supposition  of  malice  being  th& 
gist  of  the  action  cannot  be  ac- 
cepted. If  hissing  an  actor  off  the 
stage  is  not  actionable  of  itself 
the  addition  of  malice  will  not 
make  it  so.  This  point  is  not 
affected  by  Quinn  v.  Leathern  [1901] 
A.  C.  495,  70  L.  J.  P.  C.  76.  It 
will  be  observed  that  the  conspiracy 
charged  by  the  declaration  included 
the  purpose  of  making  a  riot,  which 
would  be  a  criminal  offence.  This 
is  pointed  out  by  Mr.  A.  Cohen » 
K.C.,  with  the  concurrence  of 
Lord  Dunedin,  the  late  Sir  Godfrey 
LushingtoD,  and  Mr.  Sidney  Webb, 
in  a  very  able  memorandum  an- 
nexed to  the  report  of  the  Trade 
Disputes  Commission,  1906.    Cp. 
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bat  that  in  point  of  fact  there  was  no  other  such  evidence, 
and  therefore  the  jury  were  rightly  directed  that  without 
proof  of  it  the  plaintiff's  case  most  fail. 

"It    may    be    true    in    point  of    law,   that,   on  the 
declaration  as  framed,  one  defendant  might  be  convicted 
though  the  other  were    acquitted;    but  whether,   as  a 
matter  of  fact,  the  plaintiff  could  entitle  himself  to   a 
verdict  against  one  alone,   is  a  very  different  question. 
It  is  to  be  borne  in  mind  that  the  act  of  hissing  in  a 
public  theatre  is,  prima  facie^  a  lawful  act ;  and  even  if 
it  should  be  conceded  that  such   an  act,  though  done 
without  concert  with   others,  if  done  from  a  malicious 
motive,  might  furnish  a  ground  of  action,  yet  it  would  be 
very  diflBcult  to  infer  such  a  motive  from  the  insulated 
acts  of  one  person  unconnected  with  others.     Whether, 
on  the  facts  capable  of  proof,  such  a  case  of  malice  could 
be   made  out  against  one   of  the  defendants,   as,   apart 
from  any  combination  between  the  two,  would  warrant 
the  expectation  of  a  verdict  against  the  one  alone,  was 
for  the  consideration  of  the  plaintiff's  counsel ;  and,  when 
he  thought  proper  to  rest  his  case  wholly  on  proof  of 
conspiracy,  we  think  the  judge  was  well  warranted  in 
treating  the  case  as  one  in  which,  unless  the  conspiracy 
were  established,  there  was  no  ground  for  saying  that 
the  plaintiff  was  entitled  to  a  verdict ;  and  it  would  have 
been  unfair  towards  the  defendants  to  submit  it  to  the 
jury  as  a  case  against  one   of  the  defendants   to   the 
exclusion  of  the  other,  when  the  attention  of  their  counsel 
had  never  been  called  to  that  view  of  the  case,  nor  had  any 
opportunity  [been  P]  given  them  to  advert  to  or  to  answer  it. 


L.  Q.  R.  zxii.  117.    I  am  happy  weighty  opinion  as  weU  as  hjthe 

to  find  my  view  hoth  of  Gregory  v.  dictum  of  FitzGibbon  L.  J.  [1906] 

Duke   of  Brunstciek   and   of    the  1  I.  R.  at  p.  109. 
general  question  oonfinned  by  this 

P. — ^T.  Y 
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The  case  proved  was,  in  fact,  a  case  of  conspiracy,  or  it  was 
no  case  at  all  on  which  the  jury  could  properly  find  a 
verdict  for  the  plaintiff  "  (ir). 

Soon  after  this  case  was  dealt  with  by  the  Court  of 
Common  Pleas  in  England,  the  Supreme  Court  of  New 
York  laid  it  down  (not  without  examination  of  the  earlier 
authorities)  that  conspiracy  is  not  in  itself  a  cause  of 
action;  and  there  must  be  not  only  damage  in  fact,  but 
legal  damage  which  would  give  a  ground  of  action  against 
a  defendant  sued  alone  {y). 

In  1889  the  question  was  raised  in  a  curious  and 
important  case  in  this  country.  The  material  facts 
may,  perhaps,  be  fairly  summarized,  for  the  present 
purpose,  as  follows  :  A.,  B.  and  C.  were  the  only  persons 
engaged  in  a  certain  foreign  trade,  and  desired  to  keep 
the  trade  in  their  own  hands.  Q.  threatened,  and  in 
fact  commenced,  to  compete  with  them.  A.,  B.  and  C. 
thereupon  agreed  to  offer  specially  favourable  terms  to 
all  customers  who  would  agree  to  deal  with  themselves 
to  the  exclusion  of  Q.  and  all  other  competitors  outside 
the  combination.  This  action  had  the  effect  of  driving 
Q.  out  of  the  market  in  question,  as  it  was  intended  to 
do.  It  was  held  by  the  majority  of  the  Court  of  Appeal, 
and  unanimously  by  the  House  of  Lords,  that  A.,  B.  and 
C.  had  done  nothing  which  would  have  been  unlawful  if 
done  by  a  single  trader  in  his  own  sole  interest,  and  that 
their  action  did  not  become  imlawful  by  rettson  of  being 


{x)  PerColtmanJ.,  6Man.&Gr.  Cfc.  N.Y.,  1845)  7  Hill,  104,  and 

at  p.   959,   64  R.   R.   at  p.   901.  Bigelow  L.  C.  207  (action  for  oon- 

Ultimatelj  the  cause  went  to  trial  spiring    to  induce    a    testator  by 

and  there  was  a  verdict  for  the  fraudulent    misrepresentations    to 

defendants:    1  Car.  &  Kir.  24,  70  revoke  a  devise  to  the  plaintiff). 

R.  R.  767.  See  Mr.   Bigelow*s  note  thereon. 

To  the  same  effect  is  Kearney  v. 

(y)  Sutehins  v.   HutcMns  (Sup.  Lloyd  (1890)  26  L.  R.  Ir.  268. 
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undertaken  in  concert  by  several  persons  for  a  common 
interest.  The  agreement  was  in  restraint  of  trade,  and 
could  not  have  been  enforced  by  any  of  the  parties  if  the 
ethers  had  refused  to  execute  it,  but  that  did  not  make  it 
punishable  or  wrongful  (s). 

It  is  suggested,  however,  that  an  agreement  of  this 
kind  might  in  some  cases  be  held  to  amount  to  an 
indictable  conspiracy  on  the  groimd  of  obvious  and 
excessive  public  inconvenience  (a).  It  seems  doubtful 
whether  e£Pect  could  be  given  to  this  suggestion  con- 
sistently with  the  modem  authorities. 

It  would  seem  to  follow  that  it  cannot  be  an  actionable  Relation 
conspiracy  for  two  or  more  persons,  by  lawful  means,  to  ^i^j  to 
induce   another  or  others  to  do  what  they  are   by  law  ^^^f^j.. 
free  to  do  or  to  abstain  from  doing:  what  they  are  not  bearancea 

.    .  .     .  of  third 

bound  by  law  to  do ;  and  this  opinion  has  been  distinctly  persona, 
expressed  in  the  Court  of  Appeal  in  Ireland  (b).  The 
House  of  Lords  has  decided  that  persuading  or  inducing 
a  man,  without  unlawful  means,  to  do  something  he  has  a 
right  to  do,  though  to  the  prejudice  of  a  third  person, 
gives  that  person  no  right  of  action,  whatever  the  per- 
suader's motives  may  have  been  (c). 

{z)  Mogul  Steam*hkp  Company  y.  L.  C,  Lord  Watson,  Lord  Bram- 

McGregor  (1889)  23  Q.  B.  Div.  698,  well,  and  Lord  Hannen. 

o8  L.   J.   Q.  B.   465   {diss.  Lord  {a)  Bowen  L.  J.,  23  Q.  B.  Diy. 

Esber,  M.  R.) ;   in  H.  L.  [1892]  at  p.  618. 

A.  C.  25,  61  L.  J.  Q.  B.  295.  Lord  {b)  FitzGibbon  L.  J.,  Su:eeney  y. 
Esber  was  apparently  prepared  to  Coote  [1906]  1  I.  R.  61,  109. 

bold  tbat  wheneyer  A.  andB.  make  {c)  Allen  v.  Flood  [1898]  A.  C.  1, 

an  agreement  wbich,  as  between  67  L.  J.  Q.  B.  119;   cp.  Riee  t. 

tbemselves,  is  void  as  in  restraint  Albee  (1895)  164  Mass.  88  (holding 

of  trade,  and  C.  suffers  damage  as  tbat  words  spoken  by  A.  to  B.,  in 

a  proximate  consequence,  A.  and  order  to  induce  B.  to  do  something 

B.  are  wrongdoers  as  ag^ainst  C.  to  Z.*s  prejudice  which  B.  has  a 
This  is  dearly  negatived  by  the  right  to  do,  can  give  a  right  of 
decision  of  the  Houpc  of  Lords,  see  action  to  Z.  against  A.  only  so  far 
the    opinions   of   Lord   Halsbury  as  they  may  amount  to  defamation, 

t2 
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On  the  other  hand,  there  are  many  things  which 
cannoty  in  the  ordinary  course  of  affairs,  produce  any 
measurable  damage  if  done  by  one  person  alone,  and 
therefore,  when  so  done,  will  not  support  any  action  in 
which  actual  damage  has  to  be  proved.  "  But  numbers,'* 
as  Lord  Lindley  says  (</),  "may  annoy  and  coerce  where 
one  may  not.  Annoyance  and  coercion  by  many  may  be 
so  intolerable  as  to  become  actionable,  and  produce  a 
result  which  one  alone  could  not  produce ; "  and  this  is 
consistent  with  the  rule  that  **  intentional  damage  which 
arises  from  the  mere  exercise  of  the  rights  of  many  is 
not  ....  actionable  by  our  law  as  now  settled."  Not 
that  there  is  any  saving  virtue  in  individual  action,  but 
that  "  a  number  of  actions  and  things  not  in  themselves 
actionable  or  unlawful  if  done  separately  without  con- 
spiracy may,  with  conspiracy,  become  dangerous  and 
alarming"  (^).  If  it  is  meant  that  any  such  acts  are 
positively  lawful  when  done  by  one  person  alone,  and 
not  merely  insignificant,  it  is  submitted  that  no  autho- 
rity can  be  produced  for  this ;  and  the  opinion  of 
Eomer  L.  J.  is  against  it  (/).  If  it  is  meant  that  many 
unlawful  and  actionable  things,  nuisance  for  example, 
are  made  up  of  elements  not  separately  wrongful,  it  is 
undoubtedly  true.  Nay  more,  the  wrongful  character 
of  a  trespass  to  land  is  determined  by  nothing  in  the  act 
or  intention  itself,  but  by  the  external  circumstance  that 
the  land  does  not  belong  to  the  trespasser.  If  the 
criterion,  however,  were  the  mere  presence  or  absence  of 

or,  it  ifl  presumed,  slander  of  title) ;  {d)  Quinn  v.  Leathern  [1901]  A.  C. 

Vegelahfi    v.    Guntner    (1896)    167  496,  638,  639. 

Mass.    92,    where    the   dissenting  {t)  Lord  Brampton  ib.  at  p.  630 ; 

judgment  of  Holmes  J.  (now  of  the  cp.  per  Lord  Macnaghten  at  p.  610. 

Supreme   Court,    U.   S.)   deserves  (/)  Oiblan  v.  National  Lahourers^ 

much  oonsideration.  Union  [1903]  2  K.  B.  600,  619,  72 

L.  J.  K.  B.  907. 
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concerted  aotion,  it  would  be  diflBcult  to  say  why  there 
is  not  an  actionable  wrong  if  a  number  of  customers,  for 
the  avowed  purpose  of  putting  pressure  on  a  trader, 
combine  not  to  buy  from  him  unless  he  satisfies  them  in 
some  matter  unconnected  with  the  merits  of  his  goods ; 
but  Lord  Lindley  agrees  with  the  Courts  of  Scotland 
that,  if  that  is  all,  the  customers  are  within  their 
rights  (//).  Nor  does  the  withdrawal  of  voluntary  sub- 
scriptions which  furnish  a  man's  means  of  livelihood 
become  wrongful  because  it  is  done  in  concert,  and  for 
the  express  purpose  of  making  his  office  untenable  (//). 
"What  is  the  supposed  intermediate  region  in  which  one 
man  may  do  with  impunity  what  two  or  three  may  not  ? 
It  must  be  rather  small.  An  actionable  wrong  may 
certainly  in  some  cases,  as  nuisance,  be  made  up  of 
elements  not  separately  wrongful,  and  those  elements 
may  possibly  be  contributed  by  different  persons.  This, 
conspiracy  or  no  conspiracy,  would  be  a  joint  wrong- 
ful act. 

Tlie  present  writer  confesses  to  great  difficulty  in  under-  Conspi- 

fitanding  why,  in  Quinn  v.  Leathern,  before  the  House  of  J^uate^ 

Lords,  where  the  dicta  now  under  consideration  occur,  it  *f**  ?.^ 

liabilitv. 
was  necessary  to  say  so  much  about  conspiracy ;  for  the 

cause  of  action  was,  in  effect,  ruining  the  plaintiff's  business 

by  coercing  his  customers  not  to  deal  with  him,  which  is 

well  within  a  line  of  old  authorities  (») ;  and  on  general 

principle,  as  Lord  Halsbury  said,  "  if  upon  these  facts  so 

(^)  [1901]    A.    C.    at    p.    539 ;  of  Appeal  being  divided  only  on 

Scottish  Co-op,  Society  v.    Glcugow  the  facts  of  the  case  before  them. 
Fleshera*  Association  (1898)  35  Sc.  (»)  O arret    v.  Taylor,  Cro.   Jao. 

L.  R.  645.  567 ;   see  note  on  p.   237,    above. 

(A)  Kearney  t.    Zloyd,   note  {?/),  The  absence  of  direct  threats  of 

p.  322,  above.     That  decision  was  yiolencc  is  material   only  on  the 

admitted  to  be  correct  in  Sweeney  v.  question  of  common-law  pleadiijg 

Coote  [1906]   I  I.  B.  51,  the  Court  as  between  trespass  and  case. 
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found  the  plaintiff  could  have  no  remedy  against  those 
who  had  thus  injured  him,  it  could  hardly  be  said  that 
our  jurisprudence  was  that  of  a  civilized  community  "  (/i). 
The  fact  is  that  proof  of  intimidation  and  unlawful  prac- 
tices is  often  difficult,  and  a  good  many  plaintiffs  would 
like  to  be  relieved  of  the  burden.  And  perhaps  the  same 
reason  may  to  some  extent  account  for  the  perplexing  talk 
about  malice  which  runs  through  all  these  cases.  It  is 
much  easier  to  persuade  a  jury  to  find  that  there  has  been 
a  "  malicious  conspiracy  "  than  to  prove  what  really  hap- 
pened, and  persuade  the  Court  that  it  amounts  to  a  good 
cause  of  action.  Allen  v.  Flood  shows  that  a  finding  of 
malice  will  not  supply  the  want  of  a  cause  of  action;  Qin'nn 
V.  Leathern  does  not,  it  is  submitted,  show  that  a  finding  of 
conspiracy  will.  How  some  of  the  dicta  in  the  last-named 
case  are  to  be  reconciled  with  the  reasoning  of  the  Mogul 
Steamship  Co.^s  Case  (1)  the  House  of  Lords  itself  may 
have  to  tell  us  some  day  (w). 

It  is  submitted  that  the  discussion  would  be  materially 
simplified  if  it  were  understood  that  all  damage  wilfully 
done  to  one's  neighbour  is  actionable  unless  it  can  be 
justified  or  excused.  Conspiracy  would  then  appear  as 
matter  of  aggravation,  or  as  enabling  persons  acting 
together  to  inflict  damage  which  merely  individual  action 
could  not  have  inflicted ;  and  instead  of  asking  whether 
malice  was  part  of  a  cause  of  action,  we  should  ask  in 
what  cases  good  intentions,  or  reasonable  and  probable 
cause,  are  a  justification  or  a  step  towards  justification. 
Some    learned    persons    think    the    suggested    principle 

(k)  [1901]  A.  0.  at  p.  506.  Salmond  (The  Law  of  Torts,  Lond. 

(/)  P.  322,  aboTO.  1907)  are  in  substantial  a^eement 

(m)  I  am  happy  to  observe  that  my  with  me  so  far.     The  same  opiuion 

learned  friends  Mr.  M.  M.  Bigelow  appears  to  be  generally   held  in 

(TheLawof  Torts,  2nd  [Eng-.]  cd.,  America.     Prof.  Burdick,  Law  of 

Cambridge,  1903)  and  Mr.  John  W.  Torts,  287,  inclines  to  the  contrary.. 
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dangerously  wide;  but  the  Common  Law  has  abeady 
succeeded  in  defining  many  grounds  of  justification  and 
excuse,  and  is  surely  competent  to  define  others  as  new 
facts  bring  them  into  prominence.  I  am  by  no  means 
satisfied,  however,  that  the  recognized  exceptions  of  trade 
competition  and  the  right  to  deal  with  whom  one  likes 
will  not  go  most  of  the  way.  There  is  a  class  of  cases  we 
still  have  to  consider — that  of  procuring  a  breach  of  con- 
tract or  other  legal  right  to  the  injury  of  a  party  entitled 
to  the  benefit  of  it — where  the  exceptions  are  not  yet 
adequately  defined ;  but  we  shall  get  no  better  definition 
of  them  by  refusing  to  consider  the  right  of  action  as  a 
species  coming  under  a  more  comprehensive  class. 

There  is  a  tendency  in  judicial  dicta  on  these  questions 
to  qualify  general  statements  by  the  use  of  such  words  as 
*'  wrongfully "  or  "  unlawfully,"  which  no  doubt  make 
the  statements  unimpeachable  in  terms,  but  prevent  them 
from  being  very  instructive.  We  do  not  need  the  House 
of  Lords  to  tell  us  that  whoever  imlawfully  interferes 
with  his  neighbour  commits  an  unlawful  act ;  we  desire  to 
have  it  made  clear  what  kind  of  conduct  is  unlawful  and 
what  is  not. 

The  Trade  Disputes  Act,  1906,  s.  1  (»),  has  added  the  Statutory 
following  new  paragraph  after  sect.  3  of  the  Conspiracy  tion  of 
and  Protection  of  Property  Act,  1875 :— "  An  act  done  ^'  ^^ 
in  pursuance  of  an  agreement  or  combination  by  two  or  disputes. 
more  persons  shall,  if  done  in  contemplation  or  furtherance 


(»]  6    Ed.    7,   c.   47.      **  Trade  with  the  conditions  of  labour,  of 

dispute  "  means  any  dispute  be-  any  person.     **  Workmen  "  means 

tween  employers  and  workmen,  or  all  persons  employed  in  trade  or 

between  workmen  and  workmen,  industry,  whether  or  not  in  the 

which  is  connected  with  the  em-  employment  of  the  employer  with 

ployment  or  non-employment,   or  whom  a  trade  dispute  arises :  sect.  5 

the  terms  of  the  employment,  or  (3).  See  the  whole  Act  in  Appendix. 


contract. 
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of  a  trade  dispute,  not  be  actionable  unless  the  act,  if 
done  without  any  such  agreement  or  combination,  would 
be  actionable."  This  enactment  resolves  the  doubt  as  to 
all  cases  within  its  terms.  If  the  view  maintained  above 
be  correct,  it  is  only  a  partial  affirmance  of  the  common 
law. 

Actionsfor      Some  special  cases  of  interference  with  others'  rights 
breach  of   are  on  a  settled  footing.     An  action  lies  for  procuring  a 
person   under  contract  with  the  plaintiff  to  break  his 
contract  (o). 

The  earlier  decisions  were  not  unanimous,  and  there  was 
great  doubt  as  to  the  reasons  on  which  they  were  founded 
and  the  extent  of  their  application,  though  they  were 
authoritative  here  and  generally  accepted  in  the  United 
States  {p).  Recent  obsei'vations  of  very  great  weight  in 
the  House  of  Lords  discredited  the  opinion,  which  had 
been  current,  that  the  gist  of  the  action  was  malice  in  the 
sense  of  personal  ill-will,  or  intent  to  injure  the  plaintiff 
rather  than  benefit  the  defendant  or  the  other  contracting 
party ;  and  for  a  time  it  even  seemed  doubtful  whether 
the  decisions  would  finally  be  supported  {q).  But  now  it 
is  laid  down  by  the  same  authority  that  the  cause  of  action 
exists,  and  that  only  some  of  the  reasons  formerly  given 
for  it  were  misconceived.  "I  think,"  says  Lord  Mac- 
naghten,  "  the  decision  "  (in  Lumley  v.  Grje)  "  was  right, 
not  on  the  ground  of  malicious  intention,  ....  but  on 
the  ground  that  a  violation  of  a  legal  right  committed 

(o)  Lumley  v.  Gye  (1853)  2  E.  &  (/?)  AngUv.  Chicago^  St.  Paul,  %€. 

B.  216,  22  L.  J.  Q.  B.  463 ;  Bowm  Ry.  (1883)  161  U.  S.  1,  13. 
▼.  Hall  (1881)  6  Q.  B.  Div.  333,  60 

L.  J.  Q.  B.  305;  Glamorgan  Coal  (q)  Alien  y.  Flood  [189^]  A.  C.  1, 

Co.  V.  South  Wales  Miners'  Federa-  per  Lord  Watson  at  p.  107,  Lord 

tion  [1903]  2  K.  B    646,  72  L.  J.  Herachell  at  pp.   121    sqq..  Lord 

K.  B.  893,  C.  A.,  in  H.  L.  [1906]  Macnaghten  at  pp.  153,   154,  per 

A.  C.  239,  74  L.  J.  K.  B.  625.  Lord  Davey  at  p.  171. 
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knowingly  is  a  cause  of  action,  and  that  it  is  a  violation 
of  legal  right  to  interfere  with  contractual  relations  recog- 
nized by  law  if  there  be  no  sufficient  justification  for  the 
interference."  Lord  Lindley  adds:  "The  principle  in- 
volved ....  cannot  be  confined  to  inducements  to  break 
contracts  of  service,  nor  indeed  to  inducements  to  break 
any  contracts.  The  principle  which  underlies  the  decision 
reaches  all  wrongful  acts  done  intentionally  to  damage  a 
particular  individual  and  actually  damaging  him  "  (r). 

Accordingly  no  finding  of  "malice,"  in  the  sense  of 
personal  ill-will  or  any  other  evil  motive  besides  the  inten- 
tion of  doing  an  act  which  violates  the  plaintiff's  known 
right,  is  necessary  to  complete  the  cause  of  action,  nor  is  it 
desirable  to  use  the  word  at  aU  in  such  cases  («).  Still  less 
can  the  use  of  illegal  means  be  justified  by  any  amount  of 
good  intentions  (t). 

But  it  seems  that  there  must  be  some  exceptions  in  the 
nature  of  privilege  for  disinterested  advice  honestly  given 
on  a  proper  occasion.  It  cannot  be  reasonably  maintained, 
for  example,  that  a  parent  or  guardian  may  not  advise  his 
daughter  or  ward  to  break  o£E  an  improvident  engagement 
to  an  unworthy  suitor  (w).  In  America  it  has  long  been 
an  accepted  view  that  the  rule  "  does  not  apply  to  inter- 
ference by  way  of  friendly  advice,  honestly  given ;  nor  is 
it  in  denial  of  the  right  of  free  expression  of  opinion  "  (x). 
Here  the  same  view  has  lately  been  taken  in  a  decision 

(r)  QuinnY,  Leathern  [^IdOl"]  A.  C  towards  the  end  of  this  judgment 

at  pp.  510,  535.  can,  with  great  respect,  hardly  bo 

(«)  Mead  v.  Friendly  Soe.  of  Opera-  reconciled  with  those  already  cited 

five  Sconemaeons  [1902]  2  K.  B.  732,  in  the  text  from  Quinn  v.  Zeathem. 

71  L.  J.  K.  B.  994,  C.  A. ;    South  («)  Per  Stirling  L.  J.  [1903]  2 

IFalee  Mineri^  Federation  v.  Glamor'  K.  B.  577  ;  and  see  various  cases 

gan  Coal  Co.  [1905]  A.  C.  239,  250,  put   in    Coleridge  J.'s  dissenting 

255.  judgment  in  LumUy  v.  Gye. 

(0  [1902]  2  K.  B.  at  p.  739,  per  (x)   Walker  v.  Cronin  (1871)  107 

Collins,  M.  B.     Some  expressions  Mass.  555,  566. 
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with  which  the  Court  of  Appeal  and  the  House  of  Lords 
disagreed,  not  because  they  thought  the  law  was  otherwise, 
but  because  on  the  facts  before  tbem  thej  thought  the 
advice  given  was  not  disinterested,  and  was  founded  on  a 
misconception  of  the  rights  involved  (y).  What  is  said  on 
the  subject  in  the  House  of  Lords  is  very  guarded,  and 
amounts  to  little  more  than  that  every  justification  alleged 
on  grounds  of  this  kind  must  be  dealt  with  on  its  particular 
merits  (2). 

On  the  other  hand  it  is  positively  decided  that  a  desire, 
which  may  be  in  itself  laudable,  to  compel  a  man  to  fulfil 
his  duties  in  some  other  matter  is  not  a  justification  for 
inducing  other  people  to  break  their  contracts  with  him  ; 
thus,  in  the  particular  case,  it  is  not  a  legitimate  method 
of  collecting  a  member's  debts  to  his  trade  union  ;  and  if 
such  things  were  done  by  the  authority  of  the  union,  it 
might,  before  the  Trade  Disputes  Act  of  1906,  be  liable  in 
damages  in  its  quasi-corporate  capacity  {a).  On  the  whole, 
Ave  still  have  to  say  that  the  exceptions  to  this  kind  of 
liability  are  imperfectly  defined,  and  that  the  disposition 
of  our  Courts  is  to  be  very  cautious  in  admitting  them. 

Question  Another  point  of  diflBlculty  in  these  cases,  once  thought 
ue88  of  foi*midable,  is  that  the  damage  may  be  deemed  too  remote 
ama^cc.  ^^  found  the  action  upon.  For  if  A.  persuades  B.  to 
break  his  contract  with  Z.,  the  proximate  cause  of  Z.'s 
damage,  in  one  sense,  is  not  the  conduct  of  A.  but  the 
voluntary  act  or  default  of  B.  There  was  a  time  when 
Lord  Ellenborough  laid  it  down  as  a  general  rule  of 
law  that  a  man  is  answerable  only  for  "  legal  and  natural 

(y)  Glamorgan  Coal  Co.  v.  South  Lord  James,  at  p.  254,  per  Lord 

JFaUs  Miners'   Federation  [1903]  1  Lindley. 
K.  B.  118,  2  K.  B.  646,  72  L.  J.  ,  ,   ^.,,  ,.    .      ,  ^  , 

T."    "R    SOI    non^l   A     r    9^q    1A  (")  ^'*'^'*  ^-  -'^"'^^wa/  Labourers' 

T    T  IT   ^'  £!  ^  ^ '"-''  [1003]  2  K.  B.  600,  72  L.  J. 

1j.  J.  Jl.  U.  025.  _    ■•         ^ 

(c)  [1905]  A.  C.  at  p.  249,  per      ^'  ^-  ^^''  ^-  ^' 
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consequence,"  not  for  "  an  illegal  consequence,'*  that  is, 
a  wrongful  act  of  a  third  person  (6) .  But  this  opinion  is 
now  disapproved  (c). 

The  tendency  of  our  later  authorities  is  to  measure 
responsibility  for  the  consequences  of  an  act  by  that  which 
appeared  or  should  have  appeared  to  the  actor  as  natural 
and  probable,  and  not  to  lay  down  fixed  rules  which  may 
run  counter  to  the  obvious  facts.  Here  the  consequence 
is  not  only  natural  and  probable — if  A.'s  action  has  any 
consequence  at  all — but  is  designed  by  A. :  it  would, 
therefore,  be  contrary  to  the  facts  to  hold  that  the  inter- 
position of  B.'s  voluntary  agency  necessarily  breaks  the 
chain  of  proximate  cause  and  probable  consequence.  A 
proximate  cause  need  not  be  an  immediate  cause.  It  does 
not  lie  in  a  man's  mouth  to  say  that  the  consequence 
which  he  deliberately  planned  and  procured  is  too  remote 
for  the  law  to  treat  as  a  consequence  (d).  The  iniquity 
of  such  a  defence  is  obvious  in  the  grosser  examples  of 
the  criminal  law.  Commanding,  procuring,  or  inciting 
to  a  murder  cannot  have  any  "  legal  consequence,"  the 
act  of  compliance  or  obedience  being  a  crime ;  but  no 
one  has  suggested  on  this  ground  any  doubt  that  the 
procurement  is  also  a  crime. 

A  further  question,  not  yet  fully  disposed  of,  is  how  Induce- 
far  it  may  be  an  actionable  wrong  to  persuade  or  acts  not 
induce  a  third  person  to  do  something  to  the  damage  ^iJ^™" 
of  the   plaintiff,   that  thing  being    such    that  there   is  unlawful. 

{b)   Vicars  v.    Wilcocks  (1807)   8  (d)  **  The  intention  to  injure  the 

East  1,  9  R.  B.  361,  and  in  2  Sm.  plaintiff  negatives  all  excuses  and 

L.  C.  disposes  of  any  question  of  remote- 

[e)  See  Lynch -v.  Knight  (1861)  9  nes-j  of  damage":    Lord  Lindley 

H.  L.  C.  577;    Clark  v.  Chambers  [1901]  A.  C.  at  p.  637.     This  does 

(1878)  3  Q.  B.  D.  327,  p.  49,  above,  not  touch  the  defence  of  exercise 

and    notes    to    Viears  -  v.    Wikocks  of  common  right, 
in  2  Sm.  L.  C. 
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no  legal  remedy  against  the  third  person  for  doing  it ; 
for  example,  where  A.  persuades  M.,  who  has  not  made 
any  contract  with  Z.,  not  to  employ  Z.,  or  persuades 
Z.  not  to  work  for  M.  Twenty  years  ago  almost  every 
English  lawyer  would  have  said  without  hesitation  that 
no  such  action  lies.  Seven  or  eight  years  ago  many 
English  lawyers  thought  the  House  of  Lords  had  so 
decided  in  Allen  v.  Flood  {e).  But  that  decision,  it 
must  now  be  understood,  was  based  on  the  finding  of 
fact  that  there  was  no  threat,  persuasion  or  inducement 
at  all,  but  only  a  warning  given  by  a  person  who  had 
no  control  over  the  event.  Obviously  there  is  a  real 
distinction  between  the  threat:  "Unless  you  dismiss 
A.  and  B.,  I  shall  call  out  the  rest  of  the  men,"  and 
the  warning :  "  If  you  do  not  dismiss  A.  and  B.,  the 
rest  of  the  men  will  leave  work."  Putting  aside  cases 
of  manifest  coercion,  it  does  not  appear  that  any  test 
for  this  somewhat  delicate  discrimination  has  been  laid 
down.  The  nearest  approach  to  authority  is  the  dictum 
of  Eomer  L.  J.  that  "  a  person  who,  by  virtue  of  his 
position  or  influence,  has  power  to  carry  out  his  design  " 
may  be  liable  for  preventing  a  man,  by  influence  with 
possible  employers,  from  obtaining  employment  (/).  In 
Massachusetts  it  has  been  held  that,  w^here  an  employer 
had  contracted  with  a  trade  union  to  discharge  any 
workman  of  whom  the  union  disapproved,  and  the  union 
required  him  to  discharge  the  plaintifP,  a  non-imion 
workman,  and  he  did  so,  the  demand  of  the  union  was 
an  actionable  wrong  against  the  workman,  and  the 
contract,  being  in  effect  for  an  unlawful  monopoly,  was 
no  justification  (//).     The  question  may  sometimes  be  put 

(e)  [1898]  A.  C.  1.  L.  J.  K.  B.  907,  C.  A. 

(/)  Oiblan  ▼.  Natimal  Labourers'  (ff)  Berry  v.  Donovan  (1905)  188 

Vnion  [1903]  2  E.  B.  600,  620,  72      Mass.  353. 
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in  this  form :  whether,  as  a  matter  of  fact,  the  persuasion 
is  of  such  weight  that  the  resulting  act  is  in  substance 
the  act  of  the  persuader  (h).  But  perhaps  it  is  not  safe 
to  formulate  even  so  much  as  this ;  though  it  is  notorious 
that  what  is  on  the  face  of  it  mere  persuasion  may  really 
have  extra-legal  sanctions  behind  it  which  convert  it  into 
a  command  irresistible  to  a  man  of  ordinary  firmness  and 
prudence ;  and  if  so,  how  does  it  di£fer  from  intimidation  ? 
For  those  who  like  it,  indeed,  there  may  still  be  the 
resource  of  saying  that  persuasion  of  this  kind  is  actionable 
only  when  two  or  more  persons  combine  in  exercising  it. 
But  it  has  already  been  submitted  that  this  doctrine  of 
conspiracy  gives  rise  to  more  and  worse  difiiculties  than  it 
removes.  In  any  case,  these  questions  involve  subtle 
considerations  of  a  psychological  kind  which  our  ancestors 
thought  beyond  the  competence  of  courts  or  at  all  events 
of  juries,  and  did  not  attempt  to  bring  within  the  sphere 
of  litigation ;  and  in  dealing  with  such  considerations  a 
wide  field  is  left  open  to  divergent  views  of  economic  and 
social  policy. 

Possibly  it  may  turn  out  to  be  the  law  that,  generally  Suggested 

,  .  .  J      J    •  £  J      J!  solution. 

speakmg,  persuasion  and  advice  are  free  and  of  common 
right ;  but  that,  when  persuasion  is  acted  upon  to  the 
damage  of  a  third  person,  such  damage  being  intended  by 
the  persuader  or  a  natural  and  probable  consequence  of 
the  act,  the  persuader  is  liable  to  an  action  at  the  suit  of 
the  person  damaged  if  he  has  either  used  unlawful 
means,  such  as  intimidation  (whether  open  or  disguised 
as  persuasion)  or  corruption,  or  procured  a  criminally 
punishable  or  fraudulent  act ;  and  that  he  is  also  liable, 
but  subject  to  exceptions  in  the  nature  of  privilege,  if  the 

(A)  Mr.  street,  Foundations  of  Legal  Liability,  i.  353,  354,  attaches 
much  importance  to  this  test. 
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Interfer- 
ence with 
franchise. 


Main- 
tenance. 


act  procured  was  a  breach  of  contract  or  a  merely  civil 
wrong  not  involving  breach  of  the  peace  or  fraud.  This 
would  give,  it  is  submitted,  an  intelligible  and  fairly 
acceptable  rule.  No  one,  however,  is  more  conscious  than 
the  writer  that  in  the  present  state  of  the  authorities  all 
conjectures  on  this  subject  must  be  advanced  with  the 
greatest  diffidence. 

Generally  speaking,  every  wilful  interference  with  the 
exercise  of  a  franchise  is  actionable  without  regard  to  the 
defendant's  act  being  done  in  good  faith,  by  reason  of  a 
mistaken  notion  of  duty  or  claim  of  right,  or  being  con- 
sciously wrongful.  "  If  a  man  hath  a  franchise  and  is 
hindered  in  the  enjoyment  thereof,  an  action  doth  lie, 
which  is  an  action  upon  the  case"  (/).  But  persons  may 
as  public  oflBcers  be  in  a  quasi- judicial  position  in  which 
they  will  not  be  liable  for  an  honest  though  mistaken 
exercise  of  discretion  in  rejecting  a  vote  or  the  like,  but 
wiU  be  liable  for  a  wilful  and  conscious,  and  in  that  sense 
malicious,  denial  of  right  (X).  In  such  cases  the  wrong, 
if  any,  belongs  to  the  class  analogous  to  malicious  prose- 
cution. 

The  wrong  of  maintenance,  or  aiding  a  party  in  litiga- 
tion without  either  interest  in  the  suit,  or  lawfal  cause  of 
kindred,  afPection,  or  charity  for  aiding  him,  is  likewise 
akin  to  malicious  prosecution  and  other  abuses  of  legal 
process;  but  the  ground  of  it  is  not  so  much  an  inde- 
pendent   wrong    as    particular    damage    resulting    from 


(t)  Holt  C.  J.  in  Ashbp  v.  White 
at  p.  13  of  the  special  report  first 
printed  in  1837.  The  action  was 
on  the  case  merely  because  trespass 
wonljd  not  lie  for  the  infringement 
of  an  incorporeal  right  of  that  kind. 
The  right  to  petition  Parliament  is 
not  a  franchise  in  the  sense  that  any 


elector  can  compel  his  representa- 
tive in  the  House  of  Commons  to 
present  a  particular  petition :  Chaf- 
fers V.  Oolditnid  [1894]  1  Q.  B.  186, 
63  L.  J.  Q.  B.  59. 

{k)  Tozer  v.  Child  (1857)  Ex. 
Ch.  7  E.  &  B.  377,  26  L.  J.  Q.  B. 
151. 
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**  a  wrong  founded  upon  a  prohibition  by  statute " — a 
series  of  early  statutes  said  to  be  in  affirmation  of  the 
oommon  law — "  which  makes  it  a  criminal  act  and  a 
misdemeanor"  (/).  Hence  it  seems  that  a  corporation 
cannot  be  guilty  of  maintenance  (/).  Actions  for  main- 
tenance are  in  modem  times  rare  though  possible  (m) ; 
and  the  decision  of  the  Court  of  Appeal  that  mere  charity, 
with  or  without  reasonable  ground,  is  an  excuse  for  main- 
taining the  suit  of  a  stranger  (;?),  does  not  tend  to 
encourage  them. 

It  was  thought  for  some  time  that  hindering  a  man  in  Interfer- 
his  occupation  or  livelihood  was  a  special  cause  of  action.  ^^^- 
A  judgment  of  Holt  C.  J.,   delivered  in  1706  (o),  and  ^""^^^i 
followed  (or  rather,  perhaps,   incautiously  extended)   by  cause  of 
the  Court  of  King's  Bench  in  1809  (p),  but  on  the  whole 


{t)  Lord  Selbome  in  Metrop,  Bank 
V.  Pooley  (1886)  10  App.  Ca.  210, 
218,  54  L.  J.  Q.  B.  449. 

(m)  Bradlttugh  v.  Newdegate {\%SZ) 
11  Q.  B.  D.  1,  62  L.  J.  Q.  B.  4o4. 
As  to  what  will  amount  to  a  com- 
mon interest  in  a  suit  so  as  to 
justify  maintenance,  Alabaster  v. 
ffamess  (C.  A.)  [1895]  1  Q.  B.  339 
64  L.  J.  Q.  B.  76. 

(»)  Harris  v.  Briseo  (1886)  17 
Q.  B.  Di7.  504,  55  L.  J.  Q.  B. 
423.  Not  the  less  so  because  the 
charity  is  founded  on  agreement  in 
religion :  HoUUn  ▼.  Thompson  [1907] 
2  K.  B.  489,  76  L.  J.  K.  B.  889. 

ip)  Keeble  ▼.  Hickeringill,  11  East, 
673  «.,  11  R.  R.  273. 

(/))  Carrington  v.  Taylor,  11  East, 
671,  11  R.  R.  270,  see  per  Lord 
Watson  and  Lord.  Herschell  in 
Allen  V.  Flood  [1898]  A.  C.  at 
pp.  103,  135.  There  is  nothing 
about  these  decisions  in  Quinn  v. 


Leathern,  It  is  not  easy  to  see  what 
the  jury  in  Carrington  v.  Taylor 
really  found  the  facts  to  be.  I 
suspect  they  meant  to  find  that  the 
defendant,  cruising  off  the  plain- 
tiff's decoy,  iirst  fired  at  random  to 
frighten  the  wild-fowl  out  of  the 
decoy,  and  then  shot  a  number  of 
them  when  they  came  out ;  and  if 
those  were  the  facts  I  do  not  sec 
why  it  was  not  an  actionable 
nuisance.  Gp.  Jbbotson  v.  Pent 
(1865)  3  H.  &  C.  644,  34  L.  J.  Ex. 
118,  the  unanimous  decision  of  a 
strong  Court,  where  scaring  away 
a  neighbour's  game  with  fireworks 
was  held  actionable,  and  not  justifi- 
able by  way  of  retaliation  for  the 
plaintiff  having  enticed  away  the 
defendant's  game  by  laying  down 
food  on  his  own  land.  It  seems 
assumed  by  every  one,  and  was 
certainly  understood  by  tho  re- 
porters, that  the  cause  of  action 
was  nuisance. 
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neglected  by  text-writers  and  judges  till  the  later  years  of 
the  nineteenth  century,  was  the  supposed  authority  for 
this.  Holt  certainly  said  that  ^'  he  that  hinders  another 
in  his  trade  or  livelihood  is  liable  to  an  action  for  so 
hindering  him,"  whether  a  franchise  is  interfered  with  or 
"  a  violent  or  malicious  act  is  done  to  a  man's  occupation, 
profession,  or  way  of  getting  a  livelihood."  But  it  seems 
the  better  opinion,  as  the  result  of  recent  discussion,  that  a 
special  right  not  to  be  disturbed  in  one's  business  is  not 
known  to  the  law.  So  far  as  any  distinct  unlawful  means 
are  used,  damage  caused  by  them  is  actionable  whether  it 
is  damage  affecting  the  plaintiff  in  the  way  of  his  trade  or 
not.  So  far  as  there  is  damage  without  the  use  of  specific 
unlawful  means,  it  seems  that  the  action,  when  it  lies,  is 
one  of  two  things ;  on  the  wider  view  propounded  above, 
an  action  for  doing  wiKul  harm  to  the  plaintiff  without 
justification  or  excuse,  which  in  common  law  pleading 
would  be  a  special  action  on  the  case  analogous  to 
nuisance ;  or  on  the  narrower  view  that  there  is  no  such 
general  duty  not  to  harm  one's  neighbour,  but  only  a 
nimiber  of  duties  defined  by  different  causes  of  action, 
an  action  for  nuisance.  A  man's  freedom  to  carry  on  his 
business  is  of  common  right,  but  not  of  a  higher  kind  than 
any  other  common  right.  It  is  true,  no  doubt,  that  in 
cases  where  the  plaintiff  has  to  show  actual  damage  the 
kind  of  damage  most  capable  of  definite  proof,  and  most 
likely  to  impress  a  jury,  will  generally  be  damage  to  his 
business ;  this,  however,  is  not  matter  of  law. 

A  learned  and  careful  discussion  of  the  modem  decisions 
down  to  1902  by  Mr.  A.  V.  Dicey  K.  C.  (by  whose 
general  concurrence  I  am  much  fortified)  will  be  found  in 
L.  Q.  E.  xviii.  1 — 5 ;  and  it  may  be  pointed  out  that  the 
judgment  of  Bowen  L.  J.  in  Mogul  8,8.  Co.  v.  McGregor^ 
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Gow  Sf  Co.  (q)  has  been  lately  cited  with  increasing 
frequency  and  respect,  and  should  be  carefully  studied  in 
tliis  connexion. 

The  application  in  England  of  the  principles  above  Trade 
discussed  has  now  been  Kmited  by  the  enactments  that  aSH^wj. 
•*'  an  act  done  by  a  person  in  contemplation  or  furtherance 
of  a  trade  dispute  shall  not  be  actionable  on  the  ground 
only  that  it  induces  some  other  person  to  break  a  contract 
of  employment  or  that  it  is  an  interference  with  the  trade, 
business,  or  employment  of  some  other  person,  or  with  the 
right  of  some  other  person  to  dispose  of  his  capital  or  his 
labour  as  he  wills,"  and  that  (in  effect)  the  funds  of  a 
trade  union  whether  of  masters  or  workmen  cannot  be 
reached  by  an  action  against  the  body  or  its  representative 
members  (r).  It  does  not  appear  that  the  former  of  these 
two  sections  is  intended  to  exclude  the  right  of  action 
against  an  individual  in  a  case  of  open  violence  or  in- 
timidation ;  or,  indeed,  that  it  alters  the  law  in  more  than 
one  point  («) ;  the  precise  effect  of  the  word  "  only  "  is  no 
doubt  open  to  differences  of  opinion.  But  it  would  not  be 
safe  to  assume  that  the  principles  thus  cut  down  may  not 
be  important  hereafter  in  some  other  branch  of  the  law. 
Meanwhile  they  remain  in  full  force  in  other  common  law 
jurisdictions,  except  so  far  as  the  very  peculiar  English 
legislation  may  find  imitators. 

{q)  (1889)23Q.B.  Div.  693,  611.  («)  The  licenaing   of   procuring 

(r)  6  Edw.  7,  c.  47,  68.  3,  4,  see  breach  of  contract  without  the  use 

p.  96  above.       "Trade  dispute''  of  means  otherwise  unlawful. 

is  defined  in  s.  6  (3). 


P.- 
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CHAPTER  IX. 

WRONGS   TO  POSSESSION  AND    PROPERTY. 


I. — Duties  regarding  Property  generally. 

Abeoluto  Every  Mnd  of  intermeddling  with  anything  which  is  the 
respect  Bubject  of  property  is  a  wrong  unless  it  is  either  authorized 
propCTty.  ^y  ^™®  person  entitled  to  deal  with  the  thing  in  that  par- 
ticular way,  or  justified  by  authority  of  law,  or  (in  some 
cases  but  by  no  means  generally)  excusable  on  the  ground 
that  it  is  done  under  a  reasonable  though  mistaken  suppo- 
sition of  lawful  title  or  authority.  Broadly  speaking,  we 
touch  the  property  of  others  at  our  peril,  and  honest  mis- 
take in  acting  for  our  own  interest  (a),  or  even  an  honest 
intention  to  act  for  the  benefit  of  the  true  owner  (J),  will 
avail  us  nothing  if  we  transgress. 

Title,  jus-  -^  ^^^^  i^8,y  be  entitled  in  divers  ways  to  deal  with  pro- 
€xciiM°'^'  perty  movable  or  immovable,  and  within  a  wider  or 
narrower  range.  He  may  be  an  owner  in  possession, 
with  indefinite  rights  of  use  and  dominion,  free  to  give  or 
to  sell,  nay,  to  waste  lands  or  destroy  chattels  if  such  be 
his  pleasure.  He  may  be  a  possessor  with  rights  either 
determined  as  to  length  of  time,  or  undetermined  though 
determinable,  and  of  an  extent  which  may  vary  from  being 
hardly  distinguishable  from  full  dominion  to  being  strictly 
limited  to  a  specific  purpose.     It  belongs  to  the  law  of 

(a)  Hollins  v.  Fowler  (1876)  L.  B.       (1876)  1  Ex.  D.  56,  45  L.  J.  Ex. 
7  H.  L.  767,  44  L.  J.  Q.  B.  169.  186 :  in  trover,  Hiort  v.  Bott  (1874) 

(A)  In  trespass.  Kirk  v.  Gregory      L.  R.  9  Ex.  86,  43  L.  J.  Ex.  81. 
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property  to  tell  us  what  are  the  rights  of  owners  and  pos- 
sessors, and  by  what  acts  in  the  law  they  may  be  created, 
transferred  or  destroyed.  Again,  a  man  may  have  the 
right  of  using  property  to  a  limited  extent,  and  either  to 
the  exclusion  of  all  other  persons  besides  the  owner  or 
possessor,  or  concurrently  with  other  persons,  without 
himself  being  either  owner  or  possessor.  The  definition 
of  such  rights  belongs  to  that  part  of  the  law  of  property 
which  deals  with  easements  and  profits.  Again,  he  may 
be  authorized  by  law,  for  the  execution  of  justice  or  for 
purposes  of  public  safety  and  convenience,  or  under  excep- 
tional conditions  for  the  true  owner's  benefit,  to  interfere 
with  property  to  which  he  has  no  title  and  does  not  make 
any  claim.  We  have  seen  somewhat  of  this  in  the 
ohapfer  of  "  General  Exceptions."  Again,  he  may  be 
justified  by  a  consent  of  the  owner  or  possessor  which 
does  not  give  him  any  interest  in  the  property,  but  merely 
excuses  an  act,  or  a  series  of  acts,  that  otherwise  would  be 
wrongful.     Such  consent  is  known  as  a  licence. 

Title  to  property,  and  authority  to  deal  with  property  Title 
in  specified  ways,  are  commonly  conferred  by  contract  on^-^" 
or  in  pursuance  of  some  contract.      Thus  it  oftentimes  *^^*^*- 
depends  on  the  existence  or  on  the  true  construction  of 
a  contract  whether  a  right  of  property  exists,  or  what 
is    the    extent    of   rights    admitted  to  exist.      A    man 
obtains  goods  by  fraud  and  sells  them  to  another  pur- 
chaser who  buys  in    good  faith,   reasonably  supposing 
that  he  is  dealing  with  the  true  owner.     The  fraudulent 
re-seller  may  have  made  a  contract  which  the  original 
seller   could    have  set    aside,   as    against    him,   on    the 
ground  of  fraud.     If  so,  he   acquires  property  in  the 
goods,  though  a  defeasible  property,  and  the  ultimate 
puirchaser  in  good  faith  has  a  good  title.     But  the  circum- 

z2 
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stances  of  the  fraud  may  have  been  such  that  there  was 
no  true  consent  on  the  part  of  the  first  owner,  no  contract 
at  all,  and  no  right  of  property  whatever,  not  so  much  as 
lawful  possession,  acquired  by  the  apparent  purchaser.  If 
so,  the  defrauder  has  not  any  lawful  interest  which  he  can 
transfer  even  to  a  person  acting  in  good  faith  and  reason- 
ably :  and  the  ultimate  purchaser  acquires  no  manner  of 
title,  and  notwithstanding  his  innocence  is  liable  as  a 
wrong-doer  (c).  Principles  essentially  similar,  but  affected 
in  their  application,  and  not  imfrequently  disguised,  by 
the  complexity  of  our  law  of  real  property,  hold  good  of 
dealings  with  land  {d). 

ExceD.  Acts  of  persons  dealing  in  good  faith  with  an  apparent 

protection  owuer  may  be,  and  have  been,  protected  in  various  ways 
deaUn^^^  and  to  a  varying  extent  by  different  systems  of  law. 
in  good  The  purchaser  from  an  apparent  owner  may  acquire,  as 
under  the  common-law  rule  of  sales  in  market  overt,  a 
better  title  than  his  vendor  had ;  or,  by  an  extension  in 
the  same  line,  the  dealings  of  apparently  authorized 
agents  in  the  way  of  sale  or  pledge  may,  for  the  security 
of  commerce,  have  a  special  validity  conferred  on  them, 
as  under  our  Factors  Acts  {e) ;  or  one  who  has  innocently 
dealt  with  goods  which  he  is  now  unable  to  produce  or 
restore  specifically  may  be  held  personally  excused,  saving 
the  tnie  owner's  liberty  to  retake  the  goods  if  he  can  find 
them,  and  subject  to  the  remedies  over,  if  any,  which 
may  be  available  under  a  contract  of  sale,  or  a  warranty 
for  the  person  dispossessed  by  the  true  owner.  Excuse  of 
this  kind  is  however  rarely  admitted,  though  much  the 


(c)  Hollins  y.  Fowler  (1876)  L.  R.  (rf)  See  Pilcher  v.  Rawlins  (1871) 

7  H.  L.  767,  44  L.  J.  Q.  B.  169  ;  L.  R.  7  Ch.  269,  41  L.  J.  Ch.  485. 

Cimdy  V.  Lindsay  (1878)  3  App.  Ca.  (r)  Consolidated  by  the  Factors 

469,  47  L.  J.  Q.  B.  481.  Act,  1889,  62  &  63  Vict.  c.  45. 
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some  result  may    sometimes  be    arrived  at   on    special 
technical  grounds. 

It  would  seem  that,  apart  from  doubtful  questions  of  The  rights 
title  (which  no  system  of  law  can  wholly  avoid),  there  remedies 
ought  not  to  be  great  diflBculty  in  determining  what  tothT 
amounts  to  a  wrong  to  property,  and  who  is  the  person  JJ^^** 
wronged.  But  in  fact  the  common  law  does  present  great  possusory, 
difficulties;  and  this  because  its  remedies  were  bound, 
until  a  recent  date,  to  medieval  forms,  and  limited  by 
medieval  conceptions.  The  forms  of  action  brought  not 
Ownership  but  Possession  to  the  front  in  accordance  with 
a  habit  of  thought  which,  strange  as  it  may  now  seem  to 
us,  foimd  the  utmost  difficulty  in  conceiving  rights  of 
property  as  having  full  existence  or  being  capable  of 
transfer  and  succession  imless  in  close  connexion  with  the 
physical  control  of  something  which  could  be  passed  fi'om 
hand  to  hand,  or  at  least  a  part  of  it  delivered  in  the 
name  of  the  whole  (/).  An  owner  in  possession  was  pro- 
tected against  disturbance,  but  the  rights  of  an  owner  out 
of  possession  were  obscure  and  weak.  To  this  day  it 
continues  so  with  regard  to  chattels.  For  many  purposes 
the  "  true  owner "  of  goods  is  the  person,  and  only  the 
person,  entitled  to  immediate  possession.  The  term  is  a 
short  and  convenient  one,  and  may  be  used  without  scruple, 
but  on  condition  of  being  rightly  understood.  Regularly 
the  common  law  protects  ownership  only  through  posses- 
sory rights  and  remedies.  The  reversion  or  reversionary 
interest  of  the  freeholder  or  general  owner  out  of  pos- 
session is  indeed  well  known  to  our  authorities,  and  by 
conveyancers  it  is  regarded  as  a  present  estate  or  interest. 

(/)  See  F.  W.  Maitland*s  artioles  able  comparisoDS  of  the  rules  con- 
on  **The  Seisin  of  Chattels  "  and  ceming  real  and  personal  property 
"  The  Mystery  of  Seisin,"  L.  Q.  R.  wiU  be  found. 
L  324,  ii.  481,  where  divers  profit- 
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But  when  it  has  to  he  defended  in  a  court  of  common 
law,  the   forms  of  action  treat  it  rather  as  the  shadow 
cast  before  by  a  right  to  possess  at  a  time  still  to   come. 
It  was  once  said  that  there  is  no  doctrine  of  possession 
in  our  law.     The  reason  of  this  appearance,  an  appear- 
ance capable  of  deceiving  even  learned  persons,  is  that 
possession  has  all  but  swallowed  up  ownership ;  and  the 
rights  of  a  possessor,  or  one  entitled  to  possess,  have  all 
but  monopolized  the  very  name  of  property.     There  is  a 
common  phrase  in  our  books  that  possession  is  prima  facie 
evidence  of  title.     It  would  be  less  intelligible  at  first 
sight,  but  not  less  correct,  to  say  that  in  the  developed 
system  of  common  law  pleading  and  procedure  proof  of 
title  was  material  only  as  cAidence  of  a  right  to  possess. 
And  it  must  be   remembered  that    although    forms   of 
action  are  no  longer  with  us,  causes  of  action  are  what 
they  were.,  and  cases  may  still  occur  where  it  is  needful 
to   go  back  to  the  vanished  form  as  the   witness   and 
measure  of  subsisting  rights.     The  sweeping  protection 
given  to  rights  of  property  at  this  day  is  made  up  by  a 
number  of  theoretically   distinct   causes   of  action.     The 
disturbed  possessor  had  his*  action  of  trespass  (in   some 
special  cases  replevin) ;  if  at  the  time  of  the  wrong  done 
the  person   entitled  to  possess  was   not  in  actual  legal 
possession,   his  remedy  was  detinue,  or,  in  the  developed 
system,   trover.     An  owner  who  had  neither  possession 
nor  the  immediate  right  to  possession  could  redress  him- 
self by  a  special  action  on  the  case,  which  did  not  acquire 
any  technical  name. 

I'ossossion       Notwithstajiding  first   appearances,  then,  the   common 


and  de- 
tention. 


law  has  a  theory  of  possession,  and  a  highly  elaborated 
one.     To    discuss    it    fully    would    not    be    appropriate 
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here  {g) :  but  we  have  to  bear  in  mind  that  it  must  be 
known  who  is  in  legal  possession  of  any  given  subject  of 
property,  and  who  is  entitled  to  possess  it,  before  we  can 
tell  what  wrongs  are  capable  of  being  committed,  and 
against  whom,  by  the  person  having  physical  control 
over  it,  or  by  others.  Legal  possession  does  not  neces- 
sarily coincide  either  with  actual  physical  control  or  the 
prtsent  power  thereof  (the  "  detention  "  of  Continental 
terminology),  or  with  the  right  to  possess  (constantly 
called  "  property  "  in  our  books) ;  and  it  need  not  have 
a  rightful  origin.  The  separation  of  detention,  possession 
in  the  strict  sense,  and  the  right  to  possess,  is  both 
possible  and  frequent.  A.  lends  a  book  to  B.,  gratuitously 
and  not  for  any  fixed  time,  and  B.  gives  the  book  to  his 
servant  to  carry  home.  Here  B.'s  servant  has  physical 
possession,  better  named  custody  or  detention,  but 
neither  legal  possession  (A)  nor  the  right  to  possess ;  B. 
has  legal  and  rightful  possession,  and  the  right  to  possess 
as  against  every  one  but  A. ;  while  A.  has  not  possession, 
but  has  a  right  to  possess  which  he  can  make  absolute 
at  any  moment  by  determining  the  bailment  to  B.,  and 
which  the  law  regards  for  many  purposes  as  if  it  were 
already  absolute.  As  to  an  actual  legal  possession 
(besides  and  beyond  mere  detention)  being  acquired  by 
wrong,  the  wrongful  change  of  possession  was  the  very 
substance  of  disseisin  as  to  land,  and  is  still  the  very 
substance  of  trespass  by  taking  and  carrying  away 
goods  {de  bonis  asporfatis),  and  as  such  it  was  and  is  a 


(^)  See  "  An  Essay  on  Possession  a  stranger ;   see  Moore  v.  Robinson 

in  the  Common  Law"  by  Sir  R.  S.  (1831)  2  B.  &  Ad.  817,  36  R.  R. 

Wright    and   the   present    writer  756.     The  law  about  the  custody 

{Oxford:  Clarendon  Press,  1888).  of  servants  and  persons  in  a  like 

position  has  vaoillated  from  time  to 

(A)  Yet  it  is  not  certain  that  he  time,  and  has  never  been  defined  as 

could  not  maintain  trespass  against  a  whole. 
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necessary  condition  of  the  offence  of  larceny  at  common 
law. 

The  common  law,  when  it  must  choose  between 
denying  legal*  possession  to  the  person  apparently  in 
possession,  and  attributing  it  to  a  wrong-doer,  generally 
prefers  the  latter  course.  In  Eoman  law  there  is  no 
such  general  tendency,  though  the  results  are  often 
similar  (i). 

Trespaiw  Trespass  is  the  wrongful  disturbance  of  another 
TOTsiOT^"  Person's  possession  of  land  (k)  or  goods.  Therefore  it 
cannot  be  committed  by  a  person  who  is  himself  in 
possession  (/) ;  though  in  certain  exceptional  cases  a 
dispunishable  or  even  a  rightful  possessor  of  goods  may 
by  his  own  act,  during  a  continuous  physical  control^ 
make  himself  a  mere  trespasser.  But  a  possessor  may 
do  wrong  in  other  ways.  He  may  commit  waste  as  to 
the  land  he  holds,  or  he  may  become  liable  to  an  action 
of  ejectment  by  hold'ng  over  after  his  title  or  interest 
is  determined.  As  to  goods  he  may  detain  them 
without  right  after  it  has  become  his  duty  to  return 
them,  or  he  may  convert  them  to  his  own  use,  a  phrase 
of  which  the  scope  has  been  greatly  extended  in  the 
modem  law.  Thus  we  have  two  kinds  of  duty,  namely 
to  refrain  from  meddling  with  what  is  lawfully  possessed 
by  another,  and  to  refrain  from  abusing  possession  which 

(t)   Cp.   Holland,  **  Elements  of  later  period,  or  was  ever  attempted 

Jurisprudence/'  10th  ed.  189  aqq,  as  to  goods. 

{k)  Formerly  it  was  said  that  (I)  E.g.,  a  mortg^ee  of  chattels- 
trespass  to  land  was  a  disturbance  who  has  taken  possession  cannot 
not  amounting  to  disseisin,  though  commit  a  trespass  by  removing  the 
it  might  be  *'vicina  disseisinae,*'  goods,  although  the  mortgager 
which  is  explained  by  '*  si  ad  com-  may  meanwhile  have  tendered  th& 
modum  uti  non  possit.*'  firacton,  amount  due :  Johruon  v.  Diprose^ 
fo.  217  a.  I  do  not  think  this  [1893]  1  Q.  B.  512,  62  L.  J.  Q.  B. 
distinction  was  regarded   in    any  291,  C.  A. 
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we  have  lawfully  gotten  under  a  limited  title ;  and  the 
breach  of  these  produces  distinct  kinds  of  wrong,  having, 
in  the  old  system  of  the  common  law,  their  distinct  and 
appropriate  remedies.  But  a  strict  observance  of  these 
distinctions  in  practice  would  have  led  to  intolerable 
results,  and  a  working  margin  was  given  by  beneficent 
fictions  which  (like  most  indirect  and  gradual  reforms) 
extended  the  usefulness  of  the  law  at  the  cost  of  making 
it  intricate  and  difficult  to  understand.  On  tlie  one  hand 
the  remedies  of  an  actual  possessor  were  freely  accorded 
to  persons  who  had  only  the  right  to  possess  (iw) ;  on  the 
other  hand  the  person  wronged  was  constantly  allowed  at 
his  option  to  proceed  against  a  mere  trespasser  as  if  the 
trespasser  had  only  abused  a  lawful  or  at  any  rate 
excusable  possession. 

In  the  later  history  of  common  law  pleading  trespass  Altema- 
and  conversion  became  largely  though  not  wholly  inter-  dies, 
changeable.  Detinue,  the  older  form  of  action  for  the 
recovery  of  chattels,  was  not  abolished,  but  it  was 
generally  preferable  to  treat  the  detention  as  a  conversion 
and  sue  in  trover  («),  so  that  trover  practically  superseded 
detinue,  as  the  writ  of  right  and  the  various  assizes,  the 
older  and  once  the  only  proper  remedies  whereby  a  free- 
holder could  recover  possession  of  the  land,  were  super- 
seded by  ejectment,  a  remedy  at  first  introduced  merely 
for  the  protection  of  leasehold  interests.  With  all  their 
artificial  extensions  these  forms  of  action  did  not  com- 

(m)  See  Smith  v.  MilUs  (1786)  1  physical  apprehension  or  transfer ; 

T.   B.   476,    480,   and   note    that  (iii.)  an  immediate  right  to  possesd, 

**  constructive  possession/'  as  used  which  is  distinct  from  actaal  pos- 

in  our  hooks,  includes  (i.)  possession  session.      The    last-named    usage 

exercised   through    a   servant    or  appears  to  he  the  only  really  correct 

licensee;  (ii.)  possession  conferred  one. 

by  law,  in  certain  cases,  e.g.  on  an  (n)  Blackst.  iii.  152. 
executor,    independently    of    any 
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pletely  suflBce.  There  might  still  be  circumstances  in 
which  a  special  action  on  the  case  was  required.  And 
these  complications  cannot  be  said  to  be  even  now  wholly 
obsolete.  For  exceptional  circumstances  may  still  occur 
in  which  it  is  doubtful  whether  an  action  lies  without 
proof  of  actual  damage,  or,  assuming  that  the  plaintiff  is 
entitled  to  judgment,  whether  that  judgment  shall  be  for 
the  value  of  the  goods  wrongfully  dealt  with  or  only  for 
his  actual  damage,  which  may  be  a  nominal  sum. '  Under 
such  conditions  we  have  to  go  back  to  the  old  forms  and 
see  what  the  appropriate  action  would  have  been.  This  is 
not  a  desirable  state  of  the  law  (o),  but  while  it  exists  we 
must  take  account  of  it. 

II. — Trespass. 

What  Trespass  may  be  committed  by  various  kinds  of  acts, 

naid  a  of  which  the  most  obvious  are  entry  on  another  s  land 
respass.  ^^respass  quare  clansuin  /regit),  and  taking  another's  goods 
(trespass  de  bonis  asportatis)  {p).  Notwithstanding  that 
trespasses  punishable  in  the  king's  court  were  said  to  be 
ri  ct  nrmU,  and  were  supposed  to  be  punishable  as  a  breach 
of  the  king's  peace,  neither  the  use  of  force,  nor  the 
breaking  of  an  enclosure  or  transgression  of  a  visible 
boundary,  nor  even  an  unlawful  intention,  is  necessary 
to  constitute  an  actionable  trespass.  It  is  likewise  im- 
material, in  strictness  of  law,  whether  there  be  any  actual 
damage  or  not.  "  Every  invasion  of  private  property,  be 
it  ever  so  minute,  is  a  trespass"  {q).     There  is  no  doubt 

(o)  See  per  Thesiger  L.  J.,  4  Ex.  for  years   or    other    interest   not 

Div.  199.  freehold. 

( p)  The  exact  paraUel  to  trespass  (q)  Entick  y,   Carrington^  19  St. 

<Jc  bonis  a»portati»  is  of  coorso  not  Tr.    1066.      "Property"  here,  as 

trenpasa  ^m.  cL  fr,  simply,  but  tres-  constantly    in    our    books,   reaUy 

paj<8  amounting  to  a  diHFeisin  of  the  means    possession   or    a   right  to 

freeholder  or  ouster  of  the  tenant  possession. 
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that  if  one  walks  across  a  stubble  field  without  lawful 
authority  or  the  occupier's  leave,  one  is  technically  a 
trespasser,  and  it  may  be  doubted  whether  persons  who 
roam  about  common  lands,  not  being  in  exercise  of  some 
particular  right,  are  in  a  better  position.  It  may  be  that, 
where  the  public  enjoyment  of  such  lands  for  sporting  or 
other  recreation  is  notorious,  for  example  on  Dartmoor  (r), 
a  licence  (as  to  which  more  presently)  would  be  implied. 
Oftentimes  warnings  or  requests  are  addressed  to  the 
public  to  abstain  from  going  on  some  specified  part  of 
open  land  or  private  ways,  or  from  doing  injurious  acts. 
In  such  cases  there  seems  to  be  a  general  licence  to  uf(> 
the  land  or  ways  in  conformity  with  the  owner's  will  thus 
expressed.  But  even  so,  persons  using  the  land  are  no 
more  than  "bare  licensees,"  and  their  right  is  of  tho 
slenderest.  Loitering  on  a  highway,  not  for  the  purpose 
of  using  it  as  a  highway,  but  for  the  purpose  of  annoying 
the  owner  of  the  soil  in  his  lawful  use  of  the  adjacent 
land  («),  or  prying  into  his  occiipations  there  (/),  may  be  a 
trespass  against  that  owner. 


concern - 
ballooDH. 


It  has  been  doubted  whether  it  is  a  trespass  to  pass  over  Quaere 
land  without  touching  the  soil,  as  one  may  in  a  balloon,  in^^ 
or  to  cause  a  material  object,  as  shot  fired  from  a  gun,  to 
pass  over  it.  Lord  Ellenborough  thought  it  was  not  in 
itself  a  trespass  "  to  interfere  with  the  column  of  air  super- 
incumbent on  the  close,"  and  that  the  remedy  would  be  by 
action  on  the  case  for  any  actual  damage :  though  he  had 
no  difficulty  in  holding  that  a  man  is  a  trespasser  who  fires 
a  gun  on  his  owti  land    so   that  the   shot  faU   on   his 


(r)  Asamatterof  fact,  the  Dart-  [1893]  1  Q.  B.  142,  62  L.  J.  Q.  B. 

moor  hunt  had  an  express  licence  117,  C.  A. 

from  the  Duchy  of  Cornwall.  (/)  Hickman  v.  Maisey  [1900]  1 

(«)  Harrison  v.  DuJce  of  Rutland  Q.  B.  752,  69  L.  J.  Q.  B,  511,  C.  A. 
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neighbour's  land  (u).  Fifty  years  later  Lord  Blackburn 
inclined  to  think  differently  (:r),  and  his  opinion  seems  the 
better.  Clearly  there  can  be  a  wrongful  entry  on  land 
below  the  surface,  as  by  mining,  and  in  fact  this  kind  of 
trespass  is  rather  prominent  in  our  modem  books.  It  does 
not  seem  possible  on  the  principles  of  the  common  law  to 
assign  any  reason  why  any  entry  above  the  surface  should 
not  also  be  a  trespass,  unless  indeed  it  can  be  said  that  the 
scope  of  possible  trespass  is  limited  by  that  of  effective 
possession,  which  might  be  the  most  reasonable  rule. 
Clearly  it  would  be  a  trespass  to  sail  over  another  man's 
land  in  a  balloon  (much  more  in  a  controllable  air-ship)  at 
a  level  within  the  height  of  ordinary  buildings,  and  it 
might  bo  a  nuisance  to  keep  a  balloon  hovering  over  the 
land  even  at  a  greater  height.  As  regards  shooting,  it 
would  be  strange  if  we  could  object  to  shi)ts  being  fired 
point-blank  across  our  land  only  in  the  event  of  actual 
injury  being  caused,  and  the  passage  of  the  foreign  body 
in  the  air  above  our  soil  being  thus  a  mere  incident  in  a 
distinct  trespass  to  person  or  property.  But  the  projectiles 
of  modem  artillery,  when  fired  for  extreme  range,  have 
attained  in  the  course  of  their  trajectory,  as  is  computed, 
an  altitude  exceeding  that  of  Mont  Blano  or  even  Elbruz. 
It  may  remain  in  doubt  whether  the  passage  of  a  projectile 
at  such  a  height  could  in  itself  be  a  trespass. 

Trespass  by  a  man's  cattle  is  dealt  with  exactly  like 
trespass  by  himself ;  but  in  the  modem  view  of  the  law 
this  is  only  part  of  a  more  generalrule  or  body  of  rules 
imposing  an  exceptionally  strict  and  unqualified  duty  of 

(m)  ricker'wg   v.    Rudd  (1815)    4  Co.  (1884)  13  Q.  B.  Div.  904,  927, 

Camp.  219,  221,  16  R.  R.  777.  53  L.  J.  Q.  B.  449.     It  may  be 

(r)  Ktnijon  v.  Hart  (1865)  6  B.  &  otherwise,  as  in  that  case,  where 

S.  249,  252,  34  L.  J.  M.  C.  87  ;  and  statutory  interests  in  land  are  oon- 

nee  per  Fry  L.  J.  in   Wandauorth  f erred  for  special  purposes. 
Hoard  of  Wtrka  v.  United  TcU^hone 
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safe  custody  on  grounds  of  public  expediency.     In  that 
connexion  we  shall  accordingly  return  to  the  subject  (y). 

Encroachment  under  or  above  ground  by  the  natural 
growth  of  roots  or  branches  of  a  tree  standing  in  adjacent 
land  is  not  a  trespass,  though  it  may  be  actionable  as  a 
nuisance  (z). 

Trespass  to  goods  may  be  committed  by  taking  posses-  Trespass 
sion  of  them,  or  by  any  other  act  "  in  itself  immediately  *°  S^ods. 
injurious"  to  the  goods  in  respect  of  the  possessor's 
interest  (a),  as  by  killing  (ft),  beating  (^),  or  chasing  {d) 
animals,  or  defacing  a  work  of  art.  Where  the  possession 
is  changed  the  trespass  is  an  asportation  (from  the  old  form 
of  pleading,  cepit  et  asportavit  for  inanimate  chattels, 
abduxit  for  animals),  and  may  amount  to  the  offence  of 
theft.  Other  trespasses  to  goods  may  be  criminal  offences 
under  the  head  of  malicious  injury  to  property.  The 
current  but  doubtful  doctrine  of  the  civil  trespass  being 
*'  merged  in  the  felony  "  when  the  trespass  is  felonious 
has  been  considered  in  an  earlier  chapter  {e).  Authority, 
so  far  as  known  to  the  present  writer,  does  not  clearly 
show  whether  it  is  in  strictness  a  trespass  merely  to  lay 
hands  on  another's  chattel  without  either  dispossession  (/ ) 
or  actual  damage.  By  the  analogy  of  trespass  to  land 
it  seems  that  it  should  be  so.  There  is  no  doubt  that 
the  least  actual  damage  would  be  enough  {g).     And  cases 

(y)  Chapter  XII.  below.  83,  1  Wms.  Saund.  108  (trespass 

{z)  Lemmon  v.  Webb  [1896]  A.  C.  for  killmg  a  mastiff). 

1,  64  L.  J.  Ch.  205  ;  on  this  point  (e)  Dand  v.  Sexton  (1789)  3  T.  K. 

see  per  Lindley  L.   J.   in  G.   A.  37  (trespass  vi  et  armis  for  beating 

fl894]  3  Ch.  at  pp.  11—12  ;    Smith  the  plaintiff's  dog). 

V.  Giddy  [1904]  2  K.  B.  448,  73  (d)  A  form  of  writ  is  given  for 

L.  J.  K.  B.  894.    A  very  learned  chasing  the  plaintiff's  sheep  with 

writer  suggests  that  this  ought  to  dogs,  F.  N.  B.  90  L.  ;  so  for  shear- 

have  been  the  rule  for   straying  ing  the  plaintiff's  sheep,  ib,  87  G. 

oattlealso :  Salmond,  Law  of  Torts,  {e)  F.  202,  above, 

p.  161.  (/)  See  Gaylard  v.  MorrU  (1849) 

(fl)  Blackst.  iii.  153.  3  Ex.  695,  18  L.  J.  Ex.  297. 

{b)  Wriffht  Y,  Bamseoty  I  Saund.  (^)  "Scratching  the  panel  of  a 
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are  oonoeivable  in  which  the  power  of  treating  a  mere 
unauthorized  touching  as  a  trespass  might  be  salutary 
and  necessary,  as  where  valuable  objects  are  exhibited  in 
places  either  public  or  open  to  a  large  class  of  persons. 
In  the  old  precedents  trespass  to  goods  hardly  occurs 
except  in  conjimction  with  trespass  to  land  (A). 

III. — Injuries  to  Reverswn. 

Wrongs  to  A  person  in  possession  of  property  may  do  wrong  by 
aa^owner  ^^f^gj^g  ^^  deliver  possession  to  a  person  entitled,  or 
possession,  -j^y  otherwise  assuming  to  deal  with  the  property  as  owner 
or  adversely  to  the  true  owner,  or  by  dealing  with  it 
under  cover  of  his  real  possessory  title  but  in  excess  of 
his  rights,  or,  where  the  nature  of  the  object  admits  of 
it,  by  acts  amounting  to  destruction  or  total  change  of 
character,  such  as  breaking  up  land  by  opening  mines, 
burning  wood,  grinding  com,  or  spinning  cotton  into 
yarn,  which  acts  however  are  only  the  extreme  exercise 
of  assumed  domiiiion.  The  law  started  from  entirely 
distinct  conceptions  of  the  mere  detaining  of  property 
from  the  person  entitled,  and  the  spoiling  or  altering  it 
to  the  prejudice  of  one  in  reversion  or  remainder,  or  a 
general  owner  [i).  For  the  former  case  the  common  law 
provided  its  most  ancient  remedies — the  writ  of  right  (and 
later  the  various  assizes  and  the  writ  of  entry)  for  land, 
and  the  parallel  writ  of  detinue  (parallel  as  being  merely 

carriage    would   be    a   trespass,"  interest**   applied    to    goods,   cp. 

Alderson  B.  in  Foulde$  v.  Willoughby  Dicey  on  Parties,  346.     In  one  way 

(1841)  8  M.  &  W.  649,  68  R.  R.  <*  reversioner"  would  be  more  oor- 

810.     In  Kirk  v.  Gregory  (1876)  1  rect  than  "owner"  or  *^  general 

Ex.  D.  66,  the  trespass  complained  owner,"  for  the  person  entitled  to 

of  was  almost  nominal,  but  there  sue  in  trover  or  prosecute  for  theft 

was  a  complete  asportation  while  is  not  necessarily  domintUy  and  the 

the  intermeddling  lasted.  domtnu*  of  the  chattel  may  be  dis- 

(A)  See  F.  N.  B.  86—88,  passim.  qualified  from  so  suing  or  prose^ 

(i)  As  to  the  term  **  reversionary  outing. 
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a  variation  of  the  writ  of  debt,  which  was  precisely 
similar  in  form  to  the  writ  of  right)  for  goods ;  to  this 
must  be  added,  in  special,  but  once  frequent  and  important 
eases,  replevin  (A).  For  the  latter  the  writ  of  waste  (as 
extended  by  the  Statutes  of  Marlbridge  and  Gloucester) 
was  available  as  to  land ;  later  this  was  supplanted  by  an 
action  on  the  case  {1}  "  in  the  nature  of  waste,"  and  in 
modem  times  the  power  and  remedies  of  courts  of  equity 
have  been  found  still  more  eflPectual  (w).  The  process  of 
devising  a  practical  remedy  for  owners  of  chattels  was 
more  circuitous ;  they  were  helped  by  an  action  on  the 
case  which  became  a  distinct  species  under  the  name  of 
trover,  derived  from  the  usual  though  not  necessary  form 
of  pleading,  which  alleged  that  the  defendant  found  the 
plaintiff's  goods  and  converted  them  to  his  own  use  (n). 
The  original  notion  of  canversion  in  personal  chattels 
answers  closely  to  that  of  waste  in  tenements;  but  it 
was  soon  extended  so  as  to  cover  the  whole  ground  of 
detinue  (o),  and  largely  overlap  trespass ;  a  mere  trespasser 

(A*)  It  seems  useless  to  saj  more  of  The  action  of  waste  proper  could  be 

replevin  here.  '  The  curious  reader  brought  only  **  by  him  that  hath 

may  consult  Mennie  v.  Blake  (1856)  the  immediate   estate  of  inherit- 

6  E.  &  B.  842,  26  L.  J.  Q.  B.  399.  anco."     Co.  Litt.  63  a. 

For  the  earliest  form  of  writ  of  entry  (»)  Blaokst.  iii.  162,  cf.  the  judg- 

seo  Close  Itolls,  vol.  i.  p.  32.  Black-  ment  of  Martin  B.  in  Burroitghes  v. 

stone  is  wrong  in  stating  it  to  have  Bayne  (1860)   5  H.  &  N.  296,  29 

been  older  than  the  assizes.     See  L.  J.  Ex.  185,  188 ;   and  as  to  the 

Pollock  and  Maitland,  Hist.  Eng.  forms  of  pleading,  Bro.  Ab.  Accion 

Law,  Bk.  ii.,  c.  4,  §  2  ad  Jin,  sur  le  Case,  103,  109,  113,  and  see 

(/)  Under  certain  conditions  waste  Littleton's  remark  in  33  H.  VI., 

might  amount  to   trespass,   Litt.  27,   pi.   12,   an  action  of  detinue 

8.  71,  see  more  in  sect.  vii.  of  the  where  a  finding  by  the  defcDdant 

present  chapter.  was  alleged,  that  "  this  declaratiou 

(m)  For  the  history  and  old  law,  per    inventionem   is   a   new   found 

see  Co.  Litt.  53,  54 ;   Blaokst.  ii.  Haliday  "  ;  the  case  is  translated 

281,  iii.  225 ;    notes  to  Oreene  y.  by  Sir  R.  S.  Wright  in  Pollock  and 

Cole,    2  Wms.   Saund.   644 ;    and  Wright  on  Possession,  174. 

Woodhotue    v.     Walker    (1880)    5  (o)  Martin  B. ,/.  c  ,  whose  phrase 

Q.  B.  D.  404,  49  L.  J.  Q.  B.  609.  <'  in  very  ancient  times  "  is  a  little 
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whose  acts  would  have  amounted  to  conversion  if  done  hj 
a  lawful  possessor  not  being  aUowed  to  take  exception  to 
the  true  owner  "  waiving  the  trespass,"  and  professing  to 
assume  in  the  defendant's  favour  that  his  possession  had  a 
lawful  origin. 


TV.— Waste. 
Waste.  Waste  is  any  imauthorized  act  of  a  tenant  for  a  freehold 

estate  not  of  inheritance,  or  for  any  lesser  interest,  which 
tends  to  the  destruction  of  the  tenement,  or  otherwise  to 
the  injury  of  the  inheritance.  Such  injury  need  not 
consist  in  loss  of  market  value ;  an  alteration  not  other- 
wise mischievous  may  be  waste  in  that  it  throws  doubt  on 
the  identification  of  the  property,  and  thereby  impairs  the 
evidence  of  title.  It  is  said  that  every  conversion  of  land 
from  one  species  to  another — as  ploughing  up  woodland, 
or  turning  arable  into  pasture  land — ^is  waste,  and  it  has 
even  been  said  that  building  a  new  house  is  waste  (p). 
But  modem  authority  does  not  bear  this  out ;  "  in  order 
to  prove  waste  you  must  prove  an  injury  to  the  inherit- 
aDce  "  either  "  in  the  sense  of  value "  or  "  in  the  sense 
of  destroying  identity  "  ((/).  The  real  test  seems  to  bo 
whether  the  acts  complained  of  alter  the  nature  of  the 
thing  demised  (r).  And  in  the  United  States,  especially 
the  Western  States,  many  acts  are  held  to  be  only  in  a 
natural  and  reasonable  way  of  using  and  improving  the 


misleadingr,  for  trover,  as  a  settled  Hob.  234. 

common  form,  seems  to  date  only  vv'  Jom'S  x.  ChappeU  (1875)  L.  R. 

frt>m    the    16th  centuxy  ;    Reeves  20  Eq.  539,  540-2  (Jessel  M.  R.) ; 

Hibt,  Enir.  Law,  iv.  536.  Meux  v.   C^lfy  [1892]  2  Ch.  253, 

(p"  "If  the  tenant  buUd  a  new  61  L,  J.  Ch.  449. 

house,  it  is  waste ;  and  if  he  suffer  ^r)   West    Ham    Central   Charity 

it  to  be  wasted,  it  is  a  new  waste.*'  £oard  v.  F.  London  Water  work*  Co, 

Co.  Litt.  53  •.      Cvutra  a^  to  the  [1900]   1  Ch.  624,  69  L.  J.   Ch. 

building*,  iKurjf  v.  A^kicith  ^16 1 7)  257. 
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land  —  olearing  wild  woods  for  example  —  wWcli  in 
England,  or  even  in  the  Eastern  States,  would  be  mani- 
fest waste.  As  to  permissive  waste,  t.^.,  suffering  the 
tenement  to  lose  its  value  or  go  to  ruin  for  want  of 
necessary  repair,  a  tenant  for  life  or  years  is  liable 
therefor  if  an  express  duty  to  repair  is  imposed  upon 
him  by  the  instrument  creating  his  estate ;  otherwise  he 
is  not  («).  It  seems  that  it  can  in  no  case  be  waste  to 
use  a  tenement  in  an  apparently  reasonable  and  proper 
manner,  "having  regard  to  its  character  and  to  the 
purposes  for  which  it  was  intended  to  be  used"  (^),  what- 
ever the  actual  consequences  of  such  user  may  be.  Where 
a  particular  course  of  user  has  been  carried  on  for  a 
considerable  course  of  time,  with  the  apparent  knowledge 
and  assent  of  the  owner  of  the  inheritance,  the  Court  will 
make  all  reasonable  presumptions  in  favour  of  referring 
acts  so  done  to  a  lawful  origin  («).  Destructive  waste  by  a 
tenant  at  will  may  amount  to  trespass,  in  the  strict  sense, 
against  the  lessor.  The  reason  will  be  more  conveniently 
explained  hereafter  (a?). 

In   modem  practice,   questions   of    waste   arise  either  Modem 
between  a  tenant  for  life  (y),  and  those  in  remainder,  or  v^^; 

(*)  He  Cartwriffht,  Avis  v.  Kew-  821,  47  L.  J.  Ch.  267;  cp.  Job  v. 

tnan  (1889)  41  Gh.  D.  632,  58  L.  J.  Fotton  (1876)  L.  R.  20  Eq.  84,  44 

Gh.  590.    The  oorTeotness  of  this  L.  J.  Gh.  262. 

deoision  is  disputed  by  Mr.  G.  B.  (u)  Elias  y.  Snowdon  Slate  Qttarries 

Labatt,  37  Ganada  Law  Journal,  Co,  (1879)  4  App.  Ga.  454,  465,  48 

533.    An  equitable  tenant  for  life  L.  J.  Gh.  811. 

is  not  liable  for  permissive  waste :  {z)  See  below  in  sect.  yii.  of  this 

Ft>wffs  T.  Blagrave  (1854)  4  D.  M.  ohapter. 

G.   448 ;    Re  HoUhkya,    Freke   v.  (y)  In  the  United  States,  where 

Cabnady  (1886)  32  Gh.  D.  408,  65  tenancy  in  dower  is  still  common, 

L.  J.  Gh.  546.  there  are  many  modem  decisions 

[t)  Manchester  Bonded  Warehouse  on  questions  of  waste  arising'  out 

Co.  ▼.  Carr  (1880)  5  G.  P.  D.  507,  of  such  tenancies.    See  Scribner  on 

512,  49  L.  J.  G.  P.  809 ;  following  Dower  (2nd  ed.  1883)  i.  212—214 ; 

Saner  y.  BiUon  (1878)  7  Gh.  D.  815,  ii.  795  sqq, 

P. — T.  A  A 
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tenants  between  landlord  and  tenant.  In  the  former  ease,  the 
unauthorized  cutting  of  timber  is  the  most  usual  ground 
of  complaint ;  in  the  latter,  the  forms  of  misuse  or  neglect 
are  as  various  as  the  uses,  agricultural,  commercial,  or 
manufacturing,  for  which  the  tenement  may  be  let  and 
occupied.  With  regard  to  timber,  it  is  to  be  observed  that 
there  are  "  timber  estates  "  on  which  wood  is  grown  for 
the  purpose  of  periodical  cutting  and  sale,  so  that  '^  cutting 
the  timber  is  the  mode  of  cultivation  "  (s).  On  such  land 
cutting  the  timber  is  equivalent  to  taking  a  crop  of  arable 
land,  and  if  done  in  the  usual  course  is  not  waste.  A 
tenant  for  life  whose  estate  is  expressed  to  be  without 
impeachment  of  waste  may  freely  take  timber  and  minerals 
for  use,  but,  unless  with  further  specific  authority,  he  must 
not  remove  timber  planted  for  ornament  (save  so  far  as 
the  cutting  of  part  is  required  for  the  preservation  of  the 
rest)  (a),  open  a  mine  in  a  garden  or  pleasure  ground,  or 
do  like  acts  destructive  to  the  individual  character  and 
amenity  of  the  dwelling-place  (6).  The  commission  of 
such  waste  may  be  restrained  by  injunction,  without 
regard  to  pecuniary  damage  to  the  inheritance :  but,  when 
it  is  once  committed,  the  normal  measure  of  damages  can 
only  be  the  actual  loss  of  value  (c).     Further  details  on 

(s)  As  to  the  general  law  con-  The  Conrt  has  not  to  deoide  what 

ceming    timber    and   its  possible  is    aotuallj    ornamental:      Wield' 

variation  by  looal  custom,  see  the  Blundell  v.  Woheley  [1903]  2  Ch. 

judgment  of  Jessel  M.  B.,  Hany-  664,  73  L.  J.  Ch.  45. 
wood  Y.  Honywood  (1874)  L.  R.  18  (b)  Waste  of  tills  kind  was  known 

Eq.  306,  309, 43  L.  J.  Ch.  652,  and  as  **  equitable  waste,"  theoommis- 

Doihvcood  Y.  Magniac  [1891]  3  Ch.  sion  of  it  by  a  tenant  unimpeaoh- 

306,  60  L.  J.  Ch.  809,  C.  A.  able  for  waste  not  being  treated  as 

(a)  See  Baker  y.  Sebright  (1879)  wrongful  at  common  law ;  see  now 

13  Ch.  D.  179,  49  L.  J.  Ch.  66;  36  &  37  Vict.  c.  66  (the  Supreme 

but  it  seems  that  a  remainderman  Court  of   Judicature  Act,   1873,) 

coming  in  time  would  be  entitled  s.  25,  sub-s.  3. 
to  the  supervision  of  the  Court  in  {e)  Bubby,  Yelverton  (1870)  L.  R. 

such  case:   13  Ch.  D.  at  p.  188.  10  Eq.  465.    Here  the  tenant  for. 
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the  subject  would  not  be  appropriate  here.     They  belong 
rather  to  the  law  of  Real  Property. 

As  between  landlord  and  tenant  the  real  matter  in  Landlord 
dispute,  in  a  case  of  alleged  waste,  is  commonly  the  extent  tenant, 
of  the  tenant's  obligation,  under  lus  express  or  implied 
oovenants,  to  keep  the  property  demised  in  safe  condition 
or  repair.  Yet  the  wrong  of  waste  is  none  the  less 
committed  (and  under  the  old  procedure  was  no  less 
remediable  by  the  appropriate  action  on  the  case)  because 
it  is  also  a  breach  of  the  tenant's  contract  (rf).  Since  the 
Judicature  Acts  it  is  impossible  to  say  whether  an  action 
alleging  misuse  of  the  tenement  by  a  lessee  is  brought  on 
the  contract  or  as  for  a  tort  (e)  :  doubtless  it  would  be 
treated  as  an  action  of  contract  if  it  became  necessary  for 
any  purpose  to  assign  it  to  one  or  the  other  class. 


V. — Convei'sion, 

Conversion,   according    to    recent    authority,   may    be  Conver- 
described  as  the  wrong  done  by  "  an  unauthorized  act  tion  of 
which  deprives  another  of  his  property  permanently  or  tJ^^Le* 
for  a  indefinite  time"  (/).      Such  an  act  may  or  may 
not  include  a  trespass ;  whether  it  does  or  not  is  imma- 
terial as  regards  the  right  of  the  plaintiff  in  a  civil 
action,  for  even  under  the  old  forms  he  might  "  waive 
the  trespass";   though  as  regards  the  possibility  of  the 

life  had  acted  in  good  faith  under  (/)  Bramwell  B.,  adopting  the 

the  belief  that  he  was  improving  expressionof  Bosanquet^ar^.,  JTior/ 

the  property.    Wanton  acts  of  de-  y.  Bote  (1874)  L.  R.  9  Ex.  86,  89, 

etmction  would  be  yery  differently  43  L.  J.  Ex.  81.    All,  or  nearly  aU, 

treated,  the  learning  on  the  subjeot  down  to 

(d)  2  Wma.  Sannd.  646.  ^^^^  "  coUected  (in  a  Bomewhat 

formless  manner  it  mast  be  allowed) 
{e)  E.g.  Tucker  y.  Linger  (1882)       in  the  notes  to  WiUMraham  y.  Smw^ 
21  Ch.  D.  18,  61  L.  J.  Ch.  713.  2  Wms.  Saond.  87. 

A  a2 
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"wrong-doer  being  oriminaIl7  liable  it  may  still  be  a  yital 
question,  trespass  bj  taking  and  canjing  away  the  goods 
being  a  necessary  element  in  the  offence  of  larceny  at 
common  law.  But  the  definition  of  theft  (in  the  first 
instance  narrow  but  strictly  consistent,  afterwards  com- 
plicated by  some  judicial  refinements,  and  by  numerous 
unsystematic  statutory  additions)  does  not  concern  us  here. 
The  "  property  "  of  which  the  plaintiff  is  deprived — ^the 
subject-matter  of  the  right  which  is  yiolated — ^must  be 
something  which  he  has  the  immediate  right  to  possess ; 
only  on  this  condition  could  one  maintain  the  action  of 
trover  under  the  old  forms.  Thus,  where  goods  had  been 
sold  and  remained  in  the  vendor's  possession  subject  to  the 
vendor's  lien  for  unpaid  purchase-money,  the  purchaser 
could  not  bring  aH  action  of  trover  against  a  stranger  who 
removed  the  goods,  at  all  events  without  payment  or 
tender  of  the  unpaid  balance  (g). 

But  an  owner  not  entitled  to  immediate  possession 
might  have  a  special  action  on  the  case,  not  being  trover^ 
for  any  permanent  injury  to  his  interest,  though  tho 
wrongful  act  might  also  be  a  trespass,  conversion,  or  breach 
of  contract,  as  against  the  immediate  possessor  {h).  As 
under  the  Judicature  Acts  the  difference  of  form  between 
trover  and  a  special  action  which  is  not  trover  does  not 
exist,  there  seems  to  be  no  good  reason  why  the  idea  and 
the  name  of  conversion  should  not  be  extended  to  cover 
these  last-mentioned  cases. 


(^)  Lord  V.  FHee  (1874)  L.  R.  9  413,  60  L.  J.  Q.  B.  676,  which 

Ex.  64,  43  L.  J.  Ex.  49.  assames  ^that  a  bailor  for  a  term 

(A)  Mears  v.  X.  ^  S,  fF.  B.  Co.  has  no  remedy  against  a  stranger 

(1862)  11  C.  6.  N.  S.  850,  31  L.  J.  who  injures  the  chattel.  Theautho- 

G.  P.  220.     This  appears  to  have  ritj  of  that  case  is  now  doubtful, 

been  overlooked  in  the  reasoning  if  see   Sanderson  y.   Collins  [1904]    1 

not  in  the  decision  of  the  Court  in  K.  B.  628,  73  L.  J.  K.  B.  358, 

Qmpi  Co.  v.  Maddick  [1891]  2  Q.  B.  G.  A. 
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On  the  other  hand,  the  name  has  been  thought  alto-  What 
gether  objectionable  by  considerable  authorities  (*) :  and  to  conver- 
certainly  the  natural  meaning  of  converting  property  to  ^^^' 
one's  own  use  has  long  been  left  behind.    It  came  to 
be  seen  that  the  actual  diversion  of  the  benefit  arising 
from  use  and  possession   was  only  one    aspect  of    the 
wrong,  and  not  a  constant  one.     It  did  not  matter  to  the 
plaintiff  whether  it  was  the  defendant,  or  a  third  person 
taking  delivery  from  the  defendant,  who  used  his  goods,  or 
whether  they  were  used  at  all ;  the  essence  of  the  injury 
was  that  the  use  and  possession  were  dealt  with  in  a 
manner  adverse  to  the  plaintiff  and  inconsistent  with  his 
right  of  dominion. 

The  grievance  is  the  unauthorized  assumption  of  the 
powers  of  the  true  owner.  Actually  dealing  with  another's 
goods  as  owner  for  however  short  a  time,  and  however 
limited  a  purpose  (k),  is  therefore  conversion ;  so  is  an 
act  which  in  fact  enables  a  third  person  to  deal  with 
tbem  as  owner,  and  which  would  make  such  dealing 
lawful  only  if  done  by  the  person  really  entitled  to  possess 
the  goods  (/).  It  makes  no  difference  that  such  acts  were 
done  under  a  mistaken  but  honest  and  even  reasonable 
supposition  of  being  lawfully  entitled  (A*),  or  even  with 
the  intention  of  benefiting  the  true  owner  (l) ;  nor  is  a 
servant,  or  other  merely  ministerial  agent,  excused  for 
.assuming  the  dominion  of  goods  on  his  master's  or 
principal's  behalf,  though  he  "  acted  under  an  unavoid- 


(i)  See  2  Wms.  Saund.  108,  and  d'JEseompte  [1894]  2  Q.  B.  157,  63 

per  BramweU  L.  J,,  4  Ex.  D.  194.  L.  J.  Q.  B.  674.    The  Rame  prin- 

{k)  Hollina  v.  Fowler  (1875)  L.  R.  dple  is  illustrated  by  Union  Credit 

7  H.  L.  757,  44  L.  J.  Q.  B.  169.  Bank  v.  Mersey  Docks  and  Harbour 

CasUug  a  cheque  in  good  faith  on  a  Board  [1899]  2  Q.  B.  205,  68  L.  J. 

fraudulently  altered  indorsement  is  Q.  B.  842. 

a  conversion  as  against  the  true  (0  Siort  v.  BoU  (1874)  L.  R.  9 

indorsee  :    Klemwort    v.    Comptoir  Ex.  86,  43  L.  J.  Ex*.  81. 
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able  ignorance  and  for  his  master's  benefit"  {m).  It  lei 
common  learning  that  a  refusal  to  deliver  possession  to 
the  true  owner  on  demand  is  evidence  of  a  conversion^ 
but  evidence  only  (») ;  that  is,  one  natural  inference  if 
I  hold  a  thing  and  will  not  deliver  it  to  the  owner  is  that 
I  repudiate  his  ownership,  and  mean  to  exercise  dominion 
in  despite  of  his  title  either  on  my  own  behaU  or  on  some 
other  claimant's.  "  If  the  refusal  is  in  disregard  of  the 
plaintiff's  title,  and  for  the  purpose  of  claiming  the  goods 
either  for  the  defendant  or  for  a  third  person,  it  is  a 
conversion "  (o).  But  this  is  not  the  only  possible 
inference,  and  may  not  be  the  right  one.  The  refusal 
may  be  qualified  and  provisional :  the  possessor  may 
say,  "  I  am  willing  to  do  right,  but  that  I  may  be  sure 
I  am  doing  right,  give  me  reasonable  proof  that  you  are 
the  true  owner " :  and  such  a  possessor,  even  if  over- 
cautious in  the  amount  of  satisfaction  he  requires,  can 
hardly  be  said  to  repudiate  the  true  owner's  claim  (p). 
Or  a  servant  having  the  mere  custody  of  goods  under  the 
possession  of  his  master  as  bailee — say  the  servant  of  a 
warehouseman  having  the  key  of  the  warehouse — may 
reasonably  and  justifiably  say  to  the  bailor  demanding 
his  goods :  "  I  cannot  deliver,  them  without  my  master's 
order";  and  this  is  no  conversion.  "An  unqualified 
refusal  is  almost  always  conclusive  evidence  of  a  con- 
version ;  but  if  there  be  a  qualification  annexed  to  it,  the 


(m)  Stephens  v,  Mwall  (1815)  4  (;i)  Balnie  v.   Button,    Ex.    Ch. 

M.  &  S.  259,  16  R.  R.  458;  ad-  (1833)  9  Bing.  471,  475. 

mitted  to  be  good  law  in  Hollins  v.  ^             ^^  Blackburn  J.  in 

Fofvler,  L.  K  7  H  L.  at  pp.  769,  ^^^^^.^^  ^  ^^^^^  ^  ^  ^  ^  ^  ^^ 


p.  760. 


795,  and   followed   in  Barker  v. 
Furlonff  [1891]  2  Ch.  172,  60  L.  J. 
,  Ch.  368.     Cp.  Fine  Art  Society  v.  (p)  See    Burrougkes    v.    Bayne 

Union  Bank  of  London   (1886)   17      (1860)  6  H.  &  N.  296^  29  L.  J.  Ex. 
Q.  B.  Div.  705,  56  L.  J.  Q.  B.  70.        185,  188,  fupra,  p.  351,  note  n. 
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question  then  is  whether  it  be  a  reasonable  one"(^). 
Again,  there  may  be  a  wrongful  dealing  with  goods,  not 
under  an  adverse  claim,  but  to  avoid  having  anything  to 
do  with  them  or  with  their  owner.  Where  a  dispute 
arises  between  the  master  of  a  ferryboat  and  a  passenger, 
and  the  master  refuses  to  oarry  the  passenger,  and  puts 
his  goods  on  shore,  this  may  be  a  trespass,  but  it  is  not  of 
itself  a  conversion  (r).  This  seems  of  little  importance  in 
modem  practice,  but  we  shall  see  that  it  might  still  affect 
the  measure  of  damages. 

In  many  cases  the  refusal  to  deliver  on  demand  not  only 
proves  but  constitutes  the  conversion.  When  this  is  so, 
the  Statute  of  Limitation  runs  from  the  date  of  the  refusal, 
without  regard  to  any  prior  act  of  conversion  by  a  third 
person  (s). 

By  a  conversion  the  true  owner  is,  in  contemplation  of 
law,  totally  deprived  of  his  goods ;  therefore,  except  in  a 
few  very  special  cases  (^),  the  measure  of  damages  in  an 
action  of  trover  was  the  full  value  of  the  goods,  and  by  a 
satisfied  judgment  (w)  for  the  plaintiff  the  property  in  the 
goods,  if  they  still  existed  in  specie j  was  transferred  to  the 
defendant. 

The  mere  assertion  of  a  pretended  right  to  deal  with  Acts  not 
goods  or  threatening  to  prevent  the  owner  from  dealing  ingtocon- 
with  them  is  not  conversion,  though  it  may  perhaps  be  ^®™^^- 

(q)  Alexander  v.  Southey  (1821)  R.  Co.  (1879)  4  Ex.  Div.  188,  48 

5  B.  &  Aid.  247,  per  Best  J.  at  L.    J.  Ex.    645,  where   however 

p.  250 ;  24  R.  R.  348,  350.  Bramwell  L.  J.  was  the  only  mem- 

(r)  Fouldes  y.   WUloughby  (1841)  ber  of  the  Court  who  was  clear  that 

8  M.  &  W.  540,  58  R.  R.  803 ;  cp.  there  was  any  oonversion  at  aU. 

WiUon  V.  McLaughlin   (1871)    107  (m)  Not    by    judgment  without 

Mass.  587.  satisfaction:  Ex  parte  Drake  (1877) 

(*)  MiUer  v.  DeU  [1891]  1  Q.  B.  5  Ch.  Div.  866,  46  L.  J.  Bk.  29  ; 

468,  60  L.  J.  Q.  B.  404,  C.  A.  following    Brinsmead    ▼.   Harri»w 

(0  See  per  BramweU  L.  J.,  3    *  (1871)  L.  R.  6  C.  P.  584,  40  L.  J. 

Q.  B.  D.  490  ;  Hiort  ▼.  L,  %  K.  W.  C.  P.  281. 
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a  oause  of  action,  if  special  damage  can  be  shown  (x) ; 
indeed  it  is  doubtful  whether  a  person  not  already  in 
possession  can  commit  the  wrong  of  conversion  by  any 
act  of  interference  limited  to  a  special  purpose,  and 
falling  short  of  a  total  assumption  of  dominion  against 
the  true  owner  (y).  An  attempted  sale  of  goods  which 
does  not  affect  the  property,  the  seller  having  no  title,  and 
the  sale  not  being  in  market  overt,  nor  yet  the  possession, 
there  being  no  delivery,  is  not  a  conversion.  If  under- 
taken in  good  faith,  it  would  seem  not  to  be  actionable  at 
all ;  otherwi^  it  might  come  within  the  analogy  of 
slander  of  title.  But  if  a  wrongful  sale  is  followed  up  by 
delivery,  both  t^e  seller  (2)  and  the  buyer  (a)  are  guilty  of 
a  conversion.  Again,  a  mere  collateral  breach  of  con- 
tract in  dealing  with  goods  entrusted  to  one  is  not  a 
conversion ;  as  where  the  master  of  a  ship  would  not  sign 
a  bill  of  lading  except  with  special  terms  which  he  had  no 
right  to  require,  but  took  the  cargo  to  the  proper  port,  and 
was  willing  to  deliver  it,  on  payment  of  freight,  to  the 
proper  consignee  (Jb). 

Dealings  J^  merely  ministerial  dealing  with  goods,  at  the  request 
authority  of  an  apparent  owner  having  the  actual  control  of  them, 
rent^^*"     appears  not  to  be  conversion  (c) ;  but  the  extent  of  this 


(z)  England  v.  Cowley  (1873) 
L.  R.  8  Ex.  126,  see  per  Kelly  G.  B. 
at  p.  132,  42  L.  J.  Ex.  80. 

(y)  See  per  Bramwell  B.  and 
KeUy  C.  B.,  L.  R.  8  Ex.  131,  132, 
and  Union  Credit  Bank  v.  N»  ^  S, 
WaUe  Bank  [1899]  2  Q.  B.  206, 
215,  68  L.  J.  Q.  B.  842. 

(z)  Zaficashire  Waggon  Co.  v. 
Fitzhugh  (1861)  6  H.  &  N.  602,  30 
L.  J.  Ex.  231  (action  by  bailor 
against  sheriff  for  selling  the  goods 
absolutely  as  goods  of  the  bailee 


under  a  Ji,  fa. ;  the  deoision  is  on 
the  pleadingps  only). 

(a)  Cooper  v.  WiUomatt  (1845)  I 
C.  B.  672,  14  L.  J.  C.  P.  219,  68 
R.  R.  798. 

{b)  Jonet  V.  ffoitgh  (1879)  5  Ex. 
Div.  116,  49  L.  J.  Ex.  211;  op. 
Sealdy,  Carey  [next  note). 

(e)  Heald  v.  Carey  (1852)  11 
C.  B.  977,  21  L.  J.  0.  P.  97 ;  87 
R.  R.  353;  but  this  is  really  a 
ease  of  the  class  last  mentioned,  for 
the  defendant  received  the  grooda 
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limitation  or  exception  is  not  precisely  defined.  The 
point  is  handled  in  the  opinion  delivered  to  the  House  of 
Lords  in  Hollim  v.  Fowler  {d)  by  Lord  Blackburn,  then 
a  Justice  of  the  Queen's  Bench ;  an  opinion  which  gives 
in  a  relatively  small  compass  a  lucid  and  instructive  view 
of  the  whole  theory  of  the  action  of  trover.  It  is  there 
said  that  "on  principle,  one  who  deals  with  goods  at 
the  request  of  the  person  who  has  the  actual  custody 
of  them,  in  the  bo)id  fide  belief  that  the  custodian  is 
the  true  owner,  or  has  the  authority  of  the  true  owner, 
should  be  excused  for  what  he  does  if  the  act  ia  of  such 
a  nature  as  would  be  excused  if  done  by  the  authority 
of  the  person  in  possession  (e),  if  he  was^a  finder  of  the 
goods,  or  intrusted  with  their  custody."  This  excludes 
from  protection,  and  was  intended  to  exclude,  such  acts 
as  those  of  the  defendants  in  the  case  then  at  bar :  they 
had  bought  cotton,  innocently  and  without  negligence, 
from  a  holder  who  had  obtained  it  by  fraud,  and  had 
no  title,  and  they  had  immediately  resold  it  to  a  firm 
for  whom  they  habitually  acted  as  cotton  brokers,  not 
making  any  profit  beyond  a  broker's  commission.  Still 
it  appeared  to  the  majority  of  the  judges  and  to  the 
House  of  Lords  that  the  transaction  was  not  a  purchase 
on  account  of  a  certain  customer  as  principal,  but  a 
purchase  with  a  mere  expectation  of  that  customer  (or 
some  other  customer)  taking  the  goods;  the  defendants 
therefore  exercised  a  real  and  effective  though  transitory 
dominion :  and  having  thus  assumed  to  dispose  of  the 
goods,  they  were  liable  to  the  true  owner  (/).     So  would 

on  beLulf  of  the  true  owner,  and  eical  posfiession ;    in  some  of  the 

was  held  to    have  done    nothing  cases  proposed  it  would  he  acoom- 

with   them    that    he    might    not  panied  by  legal  posseeBion,  in  others 

properly  do.  not. 

(d)  L.  K.  7  H.  L.  at  pp.  766—768.  (/ )  See  per  Lord  Cairns,  L.  R.  7 

{e)  Observe  that  this  means  phy-  H.  L.  at  p.  797.     This  prmciple 


flervants. 
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the  ultimate  purchasers  have  been  (though  they  bought 
and  used  the  cotton  in  good  faith),  had  the  plaintiffs 
thought  fit  to  sue  them  {g). 

Acts  of  But  what  of  the  servants  of  those  purchasers,  who 

handled  the  cotton  under  their  authority  and  apparent 
title,  and  by  making  it  into  twist  wholly  changed  its 
form?  Assuredly  this  was  conversion  enough  in  fact 
and  in  the  common  sense  of  the  word;  but  was  it  a 
conversion  in  law  F  Could  any  one  of  the  factory  hands 
have  been  made  the  nominal  defendant  and  liable  for  the 
whole  value  of  the  cotton  ?  Or  if  a  thief  brings  com  to  a 
miller,  and  the  miller,  honestly  taking  him  to  be  the  true 
owner,  grinds  the  com  into  meal  and  delivers  the  meal 
to  him  without  notice  of  his  want  of  title ;  is  the  miller^ 
or  are  his  servants,  liable  to  the  true  owner  for  the  value 
of  the  com?  Lord  Blackburn  thought  these  questions 
open  and  doubtful  (A).  There  appears  to  be  nothing  in 
the  authorities  to  prevent  it  from  being  excusable  to  deal 
with  goods  merely  as  the  servant  or  agent  of  an  apparent 
owner  in  actual  possession,  or  under  a  contract  with  such 
owner,  according  to  the  appcu^nt  owner's  direction ; 
neither  the  act  done,  nor  the  contract  (if  any),  purporting 
to  involve  a  transfer  of  the  supposed  property  in  the 
goods,  and  the  ostensible  owner's  direction  being  one 
which  he  could  lawfully  give  if  he  were  really  entitled  to 
his  apparent  interest,  and  being  obeyed  in  the  honest  {%) 

applies  to  sale  and  delivery  by  an  reasonable  *'  P  It  seems  not ;  a  per- 

auctioneer  without  notice  of  the  son  doing  a  ministerial  act  of  this 

apparent  owner's  want  of    title:  kind  honestly  but  not  reasonably 

Consolidated  Co,  y.  Curtis  [1892]  1  ought  to  be  liable  for  negligence 

Q.  B.  495,  61  L.  J.  Q.  B.  325.  to  the  extent  of  the  actual  damage 

(y)  Blackburn  J.,  L.  K.  7  H.  L.  imputable  to  his  negligence,  not  in 

764,  768.  trover  for  the  full  value  of   the 

(h)  See  last  note.  goods ;  and  even  apart  from  the 

(t)  Should  we  say  *' honest  and  technical  effect  of  conversion,  negli- 
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beUef  that  he  is  so  entitled.  It  might  or  might  not 
be  convenient  to  hold  a  person  excused  who  in  good 
faith  assumes  to  dispose  of  goods  as  the  servant  and 
under  the  authority  and  for  the  benefit  of  a  person 
apparently  entitled  to  possession  but  not  already  in  posses- 
sion. But  this  could  not  be  done  without  overruling 
accepted  authorities  (k). 

A  bailee  is  prima  facie  estopped  as  between  himself  Re- 
and  the  bailor  from  disputing  the  bailor's  title  (/).  A  by  bSkes. 
person  holding  goods  as  a  warehouseman  or  the  like 
may  bring  himself  imder  this  rule  by  attornment,  and 
may  be  estopped,  notwithstanding  manifest  want  of  title, 
as  against  the  person  to  whom  he  has  attorned  (m). 
Hence,  as  he  cannot  be  liable  f  o  two  adverse  claimants  at 
once,  he  is  also  justified  in  redelivering  to  the  bailor  in 
pursuance  of  his  employment,  so  long  as  he  has  not  notice 
(or  rather  is  not  imder  the  effective  pressure)  (w)  of  any 
paramount  claim :  it  is  only  when  he  is  in  danger  of  such 
a  claim  that  he  is  not  bound  to  redeliver  to  the  bailor  (o). 
"When  there  are  reaUy  conflicting  claims,  the  contract  of 
bailment  does  not  prevent  a  bailee  from  taking   inter- 


genoe  would  be  the  substantial  and  G.  A. 

rational  ground  of  liability.  Be-  (n)  Biddle  v.  Bond  (1865)  6  B.  & 
haviour  grossly  inconsistent  with  S.  225,  34  L.  J.  Q.  B.  137,  where  it 
the  common  prudence  of  an  honest  is  said  that  there  must  be  some- 
man  might  here,  as  elsewhere,  be  thing  equivalent  to  eviction  by  title 
evidence  of  bad  faith.  paramount. 

{k)  See  Stephens  v.  Elwall  (1815)  (o)  See  Sheridan  v.  New  Quay  Co, 

4  M.   &  S.   259,    16  R.  R.  458  ;  (1858)  4  0.  B.  N.  S.  618,  28  L.  J. 

Barker  v.  Furlong  [1891]  2  Ch.  172,  C.  P.  68  (where  note  the  difference 

60  L.  J.  Gh.  368,  p.  358,  above.  in  the  case  of  a  common  carrier) ; 

(Q  7   Hen.   VII.  22,  pi.  3,  per  European  and  Australian  Royal  Mail 

Martin.       Gommon.   learning'*  in  Co.  v.  Royal  Mail  Steam  l*acket  Co. 

modem  books.  (1861)  30  L.  J.  G.  P.  247 ;  Jessel 

(in)  SendersonT,  Williams  [1896]  M.  R.  in  JEx  parte  Davies  (1881)  19 

1  Q.  B.  621,  64  L.  J.  Q.  B.  308,  Gh.  Div.  86,  90. 
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pleader  prooeedings  (p).  This  ease  evidently  falls  within 
the  principle  suggested  by  Lord  Blackburn;  but  the 
rules  depend  on  the  special  character  of  a  bailee's  contract. 

Abuse  of  Where  a  bailee  has  an  interest  of  his  own  in  the  goods 
interest.  (^  ^^  ^^^  commou  cases  of  hiring  and  pledge)  and  under 
colour  of  that  interest  deals  with  the  goods  in  excess  of  his 
right,  questions  of  another  kind  arise.  Any  excess  what- 
ever by  the  possessor  of  his  rights  under  his  oontraot 
with  the  owner  will  of  course  be  a  breach  of  contract, 
and  it  may  be  a  wrong.  But  it  will  not  be  the  wrong 
of  conversion  unless  the  possessor's  dealing  is  "wholly 
inconsistent  with  the  contract  under  which  he  had  the 
limited  interest,"  as  if  the  hirer  for  example  destroys  or 
sells  the  goods  (q).  That  is  a  conversion,  for  it  is  deemed 
to  be  a  repudiation  of  the  contract,  so  that  the  owner  who 
has  parted  with  possession  for  a  limited  purpose  is  by  the 
wrongful  act  itself  restored  to  the  immediate  right  of 
possession,  and  becomes  the  effectual  "  true  owner " 
capable  of  suing  for  the  goods  or  their  value.  But  a 
merely  irregular  exercise  of  power,  as  a  sub-pledge  (r)  or 
a  premature  sale  («),  is  not  a  conversion ;  it  is  at  most  a 
wi'ong  done  to  the  reversionary  interest  of  an  owner  out 
of  possession,  and  that  owner  must  show  that  he  is  really 
damnified  (^). 

{p)  Rogers    t.    Lambert    [1891]  Ex.  Ch.  L.  R.  3  Ex.  299;  see  at 

1  Q.  B.  318,  60  L.  J.  Q.  B.  187,  p.  302,  37  L.  J.  Ex.  174, 

following  BiddU  t.  Bond,  note  (»).  (0  In  Joknwn  v.  SUar  (1868)  15 

{q)  Blackburn  J.,  L.  R.  1  Q.  B.  0.  B.  N.  S.  330,  33  L.  J.  0.  P. 

614;  Cooper  Y,  Willomatty  1   0.  B.  130,  nominal  damages  were  given ; 

672,  14  L.  J.  C.  P.  219,  68  R.  R.  but  it  is  doubtful  whether,  on  the 

7U8.     It  can  be  a  trespass  only  if  reasoning  adopted  by  the  majority 

the  bailment  is  at  will.  of  the  Court,  there  should  not  have 

(r)    Donald    T.    Suckling    (1886)  been  judgment  for  the  defendant : 

L.  R.  1  Q.  B.  585,  35  L.  J.  Q.  B.  see  2  Wms.  Saund.  114 ;  Black- 

232.  bum  J.,  L.  R.  1  Q.  B.  617 ;  Bram- 

(«)  Halliday   y.    Eolgate   (1868)  weU  L.  J.,  3  Q.  B.  D.  490. 
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The  technical  distinction  between  an  action  of  detinue 
or  trover  and  a  special  action  on  the  case  here  corresponds 
to  the  substantial  and  permanent  difference  between  a 
wrongful  act  for  which  the  defendant's  rightful  possession 
is  merely  the  opportunity,  and  a  more  or  less  plausible 
abuse  of  the  right  itself. 

The  case  of  a  common  law  lien,  which  gives  no  power 
of  disposal  at  all,  is  different;  there  the  holder's  only 
right  is  to  keep  possession  until  his  claim  is  satisfied. 
If  he  parts  with  possession,  his  right  is  gone,  and  his 
attempted  disposal  merely  wrongful,  and  therefore  he  is 
liable  for  the  full  value  {u).  But  a  seller  remaining  in 
possession  who  resells  before  the  buyer  is  in  default  is 
liable  to  the  buyer  only  for  the  damage  really  sustained, 
that  is,  the  amount  (if  any)  by  which  the  market  price  of 
the  goods,  at  the  time  when  the  seller  ought  to  have 
delivered  them,  exceeds  the  contract  price  (x).  The  seller 
cannot  sue  the  buyer  for  the  price  of  the  goods,  and  if 
the  buyer  could  recover  the  full  value  from  the  seller  he 
would  get  it  without  any  consideration:  the  real  substance 
of  the  cause  of  action  is  the  bre£ich  of  contract,  which  is 
to  be  compensated  according  to  the  actual  damage  {y). 
A  mortgagor  having  the  possession  and  use  of  goods 
under  covenaiits  entitling  him  thereto  for  a  certain  time, 


(u)  MuUiner  y.  Flormee  (1878)  3  the  ultimate  purchaser,  there  being 

Q.  B.  Div.  484,  47  L.  J.  Q.  B.  700,  no  privity  between  them ;   Johnson 

where  an  innkeeper  sold  a  guest's  v.  Zanea,  ^  Yorkshire  R.  Co.  (1878) 

goods.    A  statutory  power  of  sale  3  C.  P.  D.  499. 

was    given    to    innkeepers    very  (^)  "A  man  cannot  merely  by 

shortly  after  this  decision  (41  &  42  changing  his  form  of  action  vary  the 

Vict.  c.  38),  but  the  principle  may  amount  of  damage  so  as  to  recover 

bUII  be  applicable  in  other  cases.  more  than  the  amount  to  which  he 

(x)  Chxnery  v.  Viall  (1860)  6  H.  is  in  law  really  entitled  according 

k  N.  288,  29  L.  J.  Ex.  180.    Thin  to  the  true  facts  of  the  case  and  the 

rule  cannot  be  applied  in  favour  of  real  nature  of  the  transaction  : '' 

a  sub-yendor  sued  f or  oonyersion  by  per  Cur.  29  L.  J.  Ex.  184. 
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determinable  by  default  after  notice,  is  virtuallj  a  bailee 
for  a  term,  and,  like  bailees  in  general,  may  be  guilty  of 
conversion  by  an  absolute  disposal  of  the  goods ;  and  so 
may  assigns  claiming  through  him  with  no  better  title 
than  his  own ;  the  point  being,  as  in  the  other  cases,  that 
the  act  is  entirely  inconsistent  with  the  terms  of  the 
bailment  (s).  One  may  be  allowed  to  doubt,  with  Lord 
Blackburn,  whether  these  fine  distinctions  have  done  much 
good,  and  to  wish  *'  it  had  been  originally  determined  that 
even  in  such  cases  the  owner  should  bring  a  special  action 
on  the  case  and  recover  the  damage  which  he  actually 
sustained"  (a).  Certainly  the  law  would  have  been 
simpler,  perhaps  it  would  have  been  juster.  It  may  not 
be  beyond  the  power  of  the  House  of  Lords  or  the  Court 
of  Appeal  to  simplify  it  even  now ;  but  our  business  is  to 
take  account  of  the  authorities  as  they  stand.  And  as 
they  stand,  we  have  to  distinguish  between — 

(i)  Ordinary  cases  of  conversion  where  the  full  value 
can  be  recovered : 

(ii)  Cases  where  there  is  a  conversion  but  only  the 
plaintiff's  actual  damage  can  be  recovered  : 

(iii)  Cases  where  there  is  a  conversion  but  only 
nominal  damages  can  be  recovered  ;  but  such 
cases  are  anomalous,  and  depend  on  the  sub- 
stantial cause  of  action  being  the  breach  of 
a  contract  between  the  parties ;  it  seems 
doubtful  whether  they  ought  ever  to  have  been 
admitted  {b) : 


(z)  Fenn  y.  BittlesUm  (1851)  7  Ex.  (a)  L.  R.  1  Q.  B.  at  p.  614. 

162,  21  L.  J.  Ex.  41,  86  R.  R.  (b)  On  the  question  whether  full 

693 ;  where  see  the  distinctionB  as  or  only  nominal  damages  can  be 

to  trespass  and  larceny  carefully  recovered  for  conversion  of  a  doou- 

noted  in  the  judgment  delivered  by  ment  which  is  not  negotiable,  but 

Parke  B.  only  evidence  of  a  debt,  see  Bavim^ 
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(iv)  Cases  where  there  is  not  a  conversion,  but  an 
action  (formerly  a  special  or  innominate  action 
on  the  case)  lies  to  recover  the  actual  damage. 

A  man  may  be  liable  by  estoppel  as  for  the  conversion  Conver- 
of  goods  which  he  has  represented  to  be  in  his  possession  ^toppel. 
or  control,  although  in  fact  they  were  not  so  at  any  time 
when  the  plaintiflE  was  entitled  to  possession  (c).  And  he 
may  be  liable  for  conversion  by  refusal  to  deliver,  when 
he  has  had  possession  and  has  wongfully  delivered  the 
goods  to  a  person  having  no  title.  He  cannot  deliver  to 
the  person  entitled  when  the  demand  is  made,  but,  having 
disabled  himself  by  his  own  wrong,  he  is  in  the  same 
position  as  if  he  still  had  the  goods  and  refused  to 
deliver  (c?).  Conversely,  a  plaintiff  may  be  estopped  by 
conduct  which  amounts  at  any  rate  to  an  apparent 
authority  to  deal  with  the  goods  in  the  manner  com- 
plained of  (e). 

VI. — Injuries  between  Tenants  in  Common. 

As  between  tenants  in  common  of  either  land  or  chattels  Tres- 
there  cannot  be  trespass  unless  the  act  amounts  to  an  betw^n 
actual  ouster,  i.e.  dispossession.     Short  of  that  "  trespass  ^^^q^"^ 
will  not  lie  by  the  one  against  the  other  so  far  as  the  land 
is  concerned"  (/).     In  the  same  way  acts  of  legitimate 

jr.   ^  Sinu  v.  i.   ^   S.    W.  Bank  {e)  Union  Credit  Bank  v.  Mersey 

[1900]  1  Q.  B.  270,  69  L.  J.  Q.  B.  Dockt  and  Harbwir  Board  [1899]  2 

164,   C.  A.,   where  the   plaintiffs  Q.  B.  206,  68  L.  J.  Q.  B.  842.   As 

were  held  entitled  to  Teoover  in  to  what  will  and  will  not  amount 

full  on  other  grounds.  to  such  authority,  see  Farquharton 

{e)  &^<mv,Xfl/bn*(1887)19Q.B.  Bros.  ^  Co.  v.  King  #  Co.  [1902] 

DiT.  68,  56  L.  J.  Q.  B.  415.  A.  C.  325,  71  L.  J.  K.  B.  667. 

(rf)  Bristol  and    W.   of  England 
Bank  v.  Midland  B.  Co.  [1891]  2  (/)  Lord    Hatherley,  Jacobs  t. 

Q.  B.  653,  61  L.  J.  Q.  B.  115,  65  Seward  (1872)  L.  B.  5  H.  L.  464, 

L.  T.  234,  C.  A.  472,  41  L.  J.  C.  P.  221. 
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use  of  the  oommon  property  cannot  become  a  conversion 
through  subsequent  misappropriation,  though  the  form 
in  which  the  property  exists  may  be  wholly  converted,  in 
a  wider  sense,  into  other  forms.  There  is  no  wrong  to 
the  co-tenant's  right  of  property  until  there  is  an  act 
inconsistent  with  the  enjoyment  of  the  property  by  both. 
For  every  tenant  or  owner  in  common  is  equally  entitled 
to  the  occupation  and  use  of  the  tenement  or  property  (g) ; 
he  can  therefore  become  a  trespasser  only  by  the  manifest 
assumption  of  an  exclusive  and  hostile  possession.  It  was 
for  some  time  doubted  whether  even  an  actual  expulsion 
of  one  tenant  in  common  by  another  were  a  trespass; 
but  the  law  was  settled,  in  the  latest  period  of  the  old 
forms  of  pleading,  that  it  is  (A).  At  first  sight  this  seems 
an  exception  to  the  rule  that  a  person  who  is  lawfully  in 
possession  cannot  commit  trespass:  but  it  is  not  so,  for 
a  tenant  in  common  has  legal  possession  only  of  his  own 
share.  Acts  which  involve  the  destruction  of  the  property 
held  in  common,  such  as  digging  up  and  carrying  away 
the  soil,  are  deemed  to  include  ouster  (i) ;  unless,  of 
course,  the  very  nature  of  the  property  (a  coal-mine  for 
example)  be  such  that  the  working  out  of  it  is  the  natural 
and  necessary  course  of  use  and  enjoyment,  in  which  case 
the  working  is  treated  as  rightfully  undertaken  for  the 
benefit  of  all  entitled,  and  there  is  no  question  of  trespass 
to  property,  but  only,  if  dispute  arises,  of  accounting  for 
the  proceeds  (k). 

The  normal  rights  of  co-owners  as  to  possession  and  use 
may  be  modified  by  contract.  One  of  them  may  thus 
have  the  exclusive  right  to  possess  the  chattel,  and  the 

iff)  Litt.  8.  323.  (»)   JTUkinson  v.  Haygarth  (1846) 

(A)  Murray  y.  Hall  (1849)  7  C.  B.       12  Q.  B.  837,  16  L.  J.  Q.  B.  103, 

441,  18  L.  J.  C.  P.  161,  78  R  R.       Co.  Litt.  200. 

708,  and  Bigelow  L.  C.  343.  (k)  Job  v.  Botion  (1876)  L.  R.  20 

£q.  84,  44  L.  J.  Oh.  262. 
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other  may  have  temporary  possession  or  custody,  as  his 
bailee  or  servant,  without  the  power  of  conferring  any 
possessory  right  on  a  third  person  even  as  to  his  own 
share.  In  Nyberg  v.  Handelaar  (/)  A.  had  sold  a  half 
share  of  a  valuable  chattel  to  B.,  on  the  terms  that  A. 
should  retain  possession  until  the  chattel  (a  gold  enamel 
box)  could  be  sold  for  their  common  benefit.  Afterwards 
A.  let  B.  have  the  box  to  take  it  to  an  auction  room. 
Then  B.,  thus  having  manual  possession  of  the  box, 
<lelivered  it  to  Z.  by  way  of  pledge  for  a  debt  of  his  own. 
The  Court  of  Appeal  held  that  Z.  had  no  defence  in  an 
action  by  A.  The  judgments  proceed  on  the  assumption 
that  B.,  while  remaining  owner  in  common  as  to  half  the 
property,  had  acquired  possession  only  as  bailee  for  a 
special  purpose,  and  his  wrongful  dealing  with  it  deter- 
mined the  bailment,  and  re- vested  A.'s  right  to  immediate 
possession  {m), 

YII. — Extended  Protection  of  Possession . 

An  important  extension  of  legal  protection  and  remedies  RightH  of 
has  yet  to  be  noticed.     Trespass  and  other  violations  of  pos^or 
possessory  rights  can  be  committed  not  only  against  the  «^p"^8t 
person  who  is  lawfully  in  possession,  but  against  any 
person  who  has  legal  possession,  whether  rightful  in  its 
origin  or  not,  so  long  as  the  intruder  cannot  justify  his 
act  under  a  better  title.     A  mere  stranger  cannot  be  heard 
to  say  that  one  whose  possession  he  has  violated  was  not 
entitled  to  possess.    Unless  and  until  a  superior  title  or 

(0  [1892]  2  Q.  B.  202,  61  L.  J.  on  the  facts,  B.  was  even  a  bailee, 
Q.  B.  709,  C.  A.  or  was  not  rather  in  the  position  of 

a  ser  rant  having  bare  custody.  The 

(w)  Cp.  Fenn  v.  BittUston  (1851)  action  would  have  been  detinue  or 
7  Ex.  152,  p.  366,  above,  and  similar  trover  under  the  old  practice,  and 
oases  cited  in  text.     Qu.  whether,      was  so  treated  by  the  Court. 

P. — ^T.  B  B 
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justification  is  shown,  existing  legal  possession  is  not 
only  presumptive  but  conclusive  evidence  of  the  right  to 
possess.  Sometimes  mere  detention  may  he  su£Scient : 
but  on  principle  it  seems  more  correct  to  say  that 
physical  control  or  occupation  is  pnma  facie  evidence 
that  the  holder  is  in  exercise  (on  his  own  behalf  or  on 
that  of  another)  of  an  actual  legal  possession,  an4  theu^ 
if  the  contrary  does  not  appear,  the  incidents  of  legal 
possession  follow.  The  practical  result  is  that  an  out- 
standing claim  of  a  third  party  (jus  fertii,  as  it  is  called) 
cannot  be  set  up  to  excuse  either  trespass  or  conversion ; 
"  against  a  wrong-doer,  possession  is  a  title : "  "  any 
possession  is  a  legal  possession  against  a  wrong-doer : "  or, 
as  the  Eioman  maxim  runs,  ^^adversus  extraneos  vitiosa 
possessio  prodesse  solet"  (n).  As  regards  real  property,  a 
possession  commencing  by  trespass  can  be  defended  against 
a  stranger  not  only  by  the  first  wrongful  occupier,  but  by 
those  claim^Dg  through  him ;  in  fact  it  is  a  good  root 
of  title  as  against  every  one  except  the  person  really 
entitled  (o);    and    ultimately,  by    the  operation    of    the 

(n)  Graham  v.  Peat  (1801)  1  East  subject-matter  admits  of  is  g:ood 

244,  246,  6  R.  R.  268 ;    Jeffries  v.  evidence  of  possession.    See  Harper 

G,  W.  R.  Co.  (1856)  6  E.  &  B.  802,  v.  Charletworth  (1825)  4  B.  &  C.  674, 

25  L.  J.  Q.  B.  107  ;  Bourne  v.  Fos-  28  R.  R.  405,  and  other  authorities 

brooke  (1865)  18  C.  B.  N.  S.  516,  collected  in  Pollock  and  Wright  on 

34  L.  J.  C.  P.  164  ;  extending  the  Possession,  31--35. 
principle  of  Armory  v.  Lelamirie  (o)  A»her\.  WhUloek[\^%5)Jj,^. 

(1722)   1  Str.  504  [506],  and  in   1  1  Q.  B.  1,  35  L.  J.  Q.  B.  17,  ap- 

Sm.  L.  C. ;  D.  41,  3,  de  poss.  53,  proved  in  Perry  v.  Clissofd  [1907] 

cf.  Paulus  Sent.  Rec.  v.  11   §  2:  A.  C.  73,  J.  C. ;  cp.  Cuttay.Spriny 

**safficit   ad   pn)bationem  si  rem  (1818)  16  Mass.  136,  and  Bigelow 

oorporaliter  teneam."     The  rule  is  L.  C.  341  ;  Rosetiberg  v.  Cook  (1881) 

now  treafed  as  settled  in  the  C.  A.,  8  Q.  B.  Div.  62,  61  L.  J.  Q.  B.  170 ; 

see  The  Winkfield  [1902]  P.  42,  54,  Dalton  v.  Fitzgerald  [1897]  2  Ch. 

55,  71  L.  J.  P.  21,  and  the  Judicial  86,  90,  66  L.  J.  Ch.  604,  per  Lind- 

Committee :    Glrmvood  Lumber   Co,  ley,  L.  J.  ;  and  see  further  Pollock 

v.    Phillips   [1904]  A.  0.  405,   73  and  Wright,  t>??.  ciV.  96— 99,  and  a» 

L.  J.  P.  C.  62.     And  such  use  and  to  land  notes  in  Radcliffo  and  Miles^ 

enjoyment  as  the   nature  of  the  Cases  on  Torts,  at  pp.  282,  288. 
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Statutes  of  Limitatloii,  it  may  1)6001116  so  as  against  him 
also. 

The  authorities  do  not  clearly  decide,  but  seem  to  imply, 
that  it  would  make  no  difference  if  the  de  facto  possession 
violated  by  the  defendant  were  not  only  without  title, 
but  obviously  wrongful.  But  the  rule  is  in  aid  of  de  facto 
possession  only.  It  will  not  help  a  claimant  who  has 
been  in  possession  but  has  been  dispossessed  in  a  lawful 
manner  and  has  not  any  right  to  possess  {p)y  nor  one  who 
has  never  had  possession  {q). 

This  rule  in  favour  of  possessors  is  fundamental  in  both 
civil  and  criminal  jurisdiction.  It  is  indifferent  for  most 
practical  purposes  whether  we  deem  the  reason  of  the  law 
to  be  that  the  existing  possession  is  pritna  facie  evidence  of 
ownership  or  of  the  right  to  possess — "  the  presumption 
of  law  is  that  the  person  who  has  possession  has  the 
property  "  (r) :— or  that,  for  the  sake  of  public  peace  and 
security,  and  as  "an  extension  of  that  prot^tion  which 
the  law  throws  around  the  person"  («),  the  existing  pos- 
session is  protected,  without  regard  to  its  origin,  against  all 
men  who  cannot  make  out  a  better  right : — or  say  (t)  that 

(p)  Buckley   v.    Gross    (1863)   3  (•)  Lord  Denman  C.  J.  in  Eoffers 

B.  &  S.  666,  32  L.  J.  Q.  B.  129.  v.  Spenee  (1844)  13  M.   &  W.  at 

{q)   Leake    v.    Loveday  (1842)   4  p.  581,  67  R.  R.  74.     This  is  pre- 

Man.  &  Or.  972,  61  R.  R.  707.  ciaelySavigny's  theory,  which  how- 

(r)   Lord    Oampb«ll    G.    J.    in  ever  is  not  now  generally  accepted 

Jeffries  V.  O,   W,  R,  Co.  (1856)  6  by  students  of  Roman  law.     In 

E.  &  B.  at  p.  806,  26  L.  J.  Q.  B.  some  respects  it  fits  the  common 

107  ;  bat  this  does  not  seem  con-  law  better.     Mr.  Justice  Hohnes  in 

sistent  with  the  protection  of  even  "The Ck)mmon  Law  "  takes  a  view 

a    manifestly  wrong^    possessor  efusdetn  generisy  but  distinct  (the  law 

against  a  new  extraneous  wrong-  takes  the  instdoct  of  mankind  for 

doer.     In  Roman  law  a  thief  has  resisting  intrusion  as  it  is,  and  tries 

the  interdicts  though  not  the  actio  to  satisfy  it  in  an  orderly  manner). 
fttrtiy    which    requires    a    lai^'ful  (/)  With    Ihering   (Grund    des 

interest  in  the  plaintiff;    in  the  Besitzesschutzes,    2ad    ed.    1869). 

common  law  it  seems  that  he  can  Gp.  the  same  author's  '*Der  Besitz- 

TnftinfAin  trespasB.  wille,"  1889. 

bb2 
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the  law  protects  possession  for  the  sake  of  true  owners, 
and  to  relieve  them  from  the  vexatious  burden  of  continual 
proof  of  title,  but  cannot  do  this  effectually  without 
protecting  wrongful  possessors  also.  Such  considerations 
may  be  guides  and  aids  in  the  future  development  of  the 
law,  but  none  of  them  will  adequately  explain  how  or  why 
it  came  to  be  what  it  is. 

Righte  of  Again,  as  de  facto  possession  is  thus  protected,  so  de 
entitiedto  J^^^^  possession— if  by  that  term  we  may  designate  an 
'®®'^°.       immediate  right  to  possess  when   separated  from  actual 

p06SeB810D.  7 

legal  possession — was  even  under  the  old  system  of 
pleading  invested  with  the  benefit  of  strictly  possessory 
remedies;  that  is,  an  owner  who  had  parted  with  pos- 
session, but  was  entitled  to  resume  it  at  will,  could  sue  in 
trespass  for  a  disturbance  by  a  stranger.  Such  is  the  case 
of  a  landlord  where  the  tenancy  is  at  will  (^),  or  of  a  bailor 
where  the  bailment  is  revocable  at  will,  or  on  a  condition 
that  can  be  satisfied  at  will;  which  last  case  includes 
that  of  a  trustee  of  chattels  remaining  in  the  control  and 
enjoyment  of  the  cestui  que  trust,  for  the  relation  is  that  of 
bailment  at  will  as  regards  the  legal  interest  (m).  Tn  this 
way  the  same  act  may  be  a  trespass  both  against  the 
actual  possessor  and  against  the  person  entitled  to  resume 
possession.  "  He  who  has  the  property  may  have  a 
writ  of  trespass,  and  he  who  has  the  custody  another 
writ  of  trespass"  {jt),  "  If  I  let  my  land  at  will,  and 
a  stranger  enters  and  digs  in  the  land,  the  tenant  may 
bring  trespass  for  his  loss,  and  I  may  bring  trespass 
for  the  loss  and  destruction  of  my  land"  {t).      And  a 

[t)  Bro.  Ab.  Treepas,  pi.  131 ;  servant  is  beaten  and  the  master 

19  lien.  VI.  45,  pi.  91,  where  it  is  has  an  action  for  loss  of  service, 

pointed  out  that  the  trespasser's  act  (m)  See  Barker  v.  Furlong  [1891] 

is  one,  but  the  causes  of  action  are  2  Ch.  172,  60  L.  J.  Ch.  368. 

"  diversis  respectibus,'*  as  where  a  (ar)  48  Edw.  III.  20,  pi.  8. 
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lessor  or  bailor  at  will  might  have  an  action  of  trespass 
in  et  armis  against  the  lessee  or  bailee  himself  where 
the  latter  had  abused  the  snbject-matter  in  a  manner 
so  inconsistent  with  his  contract  as  to  amount  to  a 
determination  of  the  letting  or  bailment.  "  If  tenant 
at  will  commit  voluntary  waste,  as  in  pulling  down  of 
houses,  or  in  felling  of  trees,  it  is  said  that  the  lessor 
shall  have  an  action  of  trespass  for  this  against  the  lessee. 
As  if  I  lend  to  one  my  sheep  to  tathe  his  land  or  my 
oxen  to  plow  the  land,  and  he  killeth  my  cattle,  I 
may  well  have  an  action  of  trespass  against  him  notwith- 
standing the  lending  "  (y). 

An  exclusive  right  of  appropriating  things  in  which 
property  is  acquired  only  by  capture  is  on  the  same 
footing  in  respect  of  remedies  as  actual  possession  (z). 

Derivative  possession  is  equally  protected,  through  Rigjlits  of 
whatever  number  of  removes  it  may  have  to  be  traced  poaaessors. 
from  the  owner  in  possession,  who  (by  modem  lawyers 
at  any  rate)  is  assumed  as  the  normal  root  of  title.  It 
may  happen  that  a  bailee  delivers  lawful  possession  to  a 
third  person,  to  hold  as  under-bailee  from  himself,  or  else 
as  immediate  bailee  from  the  true  owner;  nay  more, 
he  may  re-deliver  possession  to  the  owner  for  a  limited 
purpose,  so  that  the  bailor  has  possession  and  is  entitled 
to  possess,  not  in  his  original  right,  but  in  a  subordinate 
right  derived  from  his  own  bailee  (a).  Such  a  right,  while 
it  exists,  is  as  fuUy  protected  as  the  primary  right  of  the 


(y)  litt.  8.  71.    If  any  doubt  be  mination  of  his  wiU.*' 

implied  in  LitUeton'fi**  it  is  said,"  (z)  HoJford  v.   Bailey  (1849)   13 

Goke*B    oommentarj   removes    it.  Q.  B.  426,  18  L.  J.  Q.  B.   109, 

Such  an  act  *'  ooncemeth  so  mnoh  78  R.  R.  432,  Ex.  Oh. 

the  freehold  and  inheritance,  as  it  (a)  Roberts  v.    Wyatt    (1810)    2 

doth  amount  in  law  to  a  deter-  Taunt.  268, 11  B.  R.  666. 
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owner  would  have  been,  or  the  secondarj  right  of   the 
bailee  would  be. 

PoMesaion  Troublesome  questions  were  raised  under  the  old  law 
through  bj  the  position  of  a  person  who  had  got  possession  of 
treapaaser.  goods  through  delivery  made  by  a  mere  trespasser  or  by  an 
originally  lawful  possessor  acting  in  excess  of  his  right. 
One  who  receives  from  a  trespasser,  even  with  full  know- 
ledge, does  not  himself  become  a  trespasser  against  the 
true  owner,  as  he  has  not  violated  an  existing  lawful 
possession  (6).  The  best  proof  that  such  is  the  law  is  the 
existence  of  the  offence  of  receiving  stolen  goods  as  distinct 
from  theft;  if  receiving  from  a  trespasser  made  one  a 
trespasser,  the  receipt  of  stolen  goods  with  the  intention  of 
depri\dng  the  true  owner  of  them  would  have  been  larceny 
at  common  law.  Similarly  where  a  bailee  wrongfully 
delivers  the  goods  over  to  a  stranger ;  though  the  bailee's 
mere  assent  will  not  prevent  a  wrongful  taking  by  the 
stranger  from  being  a  trespass  (c). 

The  old  law  of  real  property  was  even  more  favourable 
to  persons  claiming  through  a  disseisor ;  but  it  would  be 
useless  to  give  details  here.  At  the  present  day  the  old 
forms  of  action  are  almost  everywhere  abolished ;  and  it 
is  quite  certain  that  the  possessor  under  a  wrongful  title, 
even  if  he  is  himself  acting  in  good  faith,  is  by  the 
common  law  liable  in.  some  form  to  the  true  owner  (a^), 
and  in  the  case  of  goods  must  submit  to  recapture  if  the 
owner  can  and  will  retake  them  (e).    In  the  theoretically 


(b)    JFthoft   V.    Barker  (1833)   4  thia  was  probably  an  innoyaiion  at 

B.  &  Ad.  614.  the  Ume,  for  Brian  dissented.   The 

{c)  27  Hen.  VII.  39,  pi.  49  ;  cp.  action  appears  to  haye  been  on  the 

16  Hen.  VII.  2,  pi.  7  ;  Mennie  y.  case  for  spoiling  the  goods. 

Blake  (1866)   6  E.  &  B.  842,  25  {e)  See  Blades  y.   Higge   (1865) 

L.  J.  Q.  B.  399.  11  H.  L.  0.  621,  34  L.  J.  C.  P. 

(d)  12  Edw.  ly.  13,  pi.  9  ;  but  286,  where  this  was  assomed  with- 
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possible  oase  of  a  series  of  changes  of  possession  by  inde- 
pendent trespasses,  it  would  seem  that  every  successive 
wrong-doer  is  a  trespasser  only  as  against  his  immediate 
predecessor,  whose  de  facto  possession  he  disturbed:  though 
as  regards  land  exceptions  to  this  principle,  the  extent  of 
which  is  not  free  from  doubt,  were  introduced  by  the 
doctrine  of  "entry  by  relation"  and  the  practice  as  to 
recovery  of  mesne  profits.  But  this  too  is  now,  as  regards 
€ivil  liability,  a  matter  of  mere  curiosity  (/). 

YIII. —  Wrongs  to  Easements^  etc. 

Easements  and  other  incorporeal  rights  in  property,  violation 
*'  rather  a  fringe  to  property  than   property  itself "  as  ^^^^" 
they  have  been  ingeniously  called  (<7),  are  not  capable  in  rights, 
an  exact  sense  of  being  possessed.     The  enjoyment  which 
may  in  time  ripen  into  an  easement  is  not  possession, 
and  gives  no  possessory  right  before  the  due  time  is 
fulfilled :  *'  a  man  who  has  used  a  way  ten  years  without 
title  cannot   sue   even  a  stranger  for  stopping   it"  (A). 
The  only  possession  that  can  come  in  question  is  the 

out  discussion,  only  the  question  hetween  trespass  and  larceny,  has 

of  property  heing   argued.     But  in  seyeral  directions  prevented  the 

probably  that  case  goes  too  far  in  law  of  trespass  from  being  logical. 

allowing  recapture  by  force,  except  For  the  law  of  trespass  to  land  as 

perhaps  on  fresh  pursuit :   see  p.  affected  by  relation,  see  Bat'neU  t. 

388  below.  Guildford    (1865)    11    Ex.    19,    24 

(/)  The  common  law  might  con-  L.  J.  Ex.  280;  Anderson  y.  Bad' 

«ei»ably  have  held  that  there  was  elife  (1860)  Ex.  Ch.,  E.  B.  &  E. 

a  kind  of  privity  of  wrongful  estate  819,    29    L.   J.   Q.   B.    128,   and 

between  an  original  trespasser  and  Bigelow  L.  C.  361—370. 

persons  daiming  through  him,  and  ,^„     ^., ,          ^,        ,     ., 

,             1-  J  XV     J  ..J-        £  iff)  -Mr.  Gibbons,  Preface  to  the 

thus  applied  the  doctnne  of  con-  ^/^^  ^.  .        .  ^  ,         _, 

^.     .       .              .          v      «-  fifth  edition  of  Gale  on  Easements, 

tinuing  trespass  to  such  persons;  » 

and  this  would  perhaps  have  been  '  * 

the  more  logical  course.    But  the  (A)  Holmes,  The  Common  Law, 

natural  dislike  of   the  judges  to  240,  382 ;    Oreenhalgh  v.  Brindley 

multiplying  capital  felonies,  operat-  [1901]  2  Ch.  324,  328,  70  L.  J.  Ch. 

ing   on   the    intimate    connexion  740. 
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possession  of  the  dominant  tenement  itself,  the  texture 
of  legal  rights  and  powers  to  which  the  ^^ fringe"  is 
incident.  Nevertheless  distorbanoe  of  easements  and  the 
like,  as  completely  existing  rights  of  use  and  enjoyment, 
is  a  wrong  in  the  nature  of  trespass,  and  remediable 
by  action  without  any  allegation  or  proof  of  specific 
damage  (t) ;  the  action  was  on  the  case  under  the  old 
forms  of  pleading,  since  trespass  was  technically  impos* 
sible,  though  the  act  of  disturbance  might  happen  to 
include  a  distinct  trespass  of  some  kind,  for  which  trespass 
would  lie  at  the  plaintiff's  option. 

To  consider  what  amounts  to  the  disturbance  of  rights 
in  re  aliena  is  in  effect  to  consider  the  nature  and  extent 
of  the  rights  themselves  (A),  and  this  does  not  enter  into 
our  plan,  save  so  far  as  such  matters  come  under  the  head 
of  Nuisance,  to  which  a  separate  chapter  is  given. 

Franchises  and  incorporeal  rights  of  the  like  nature,  as 
patent  and  copyrights,  present  something  more  akin  to 
possession,  for  their  essence  is  exclusiveness ;  and  indeed 
trespass  was  the  proper  remedy  for  the  disturbance  of  a 
strictly  exclusive  right.  "  Trespass  lies  for  breaking  and 
entering  a  several  fishery,  though  no  fish  are  taken."   And 


(t)  1  Wms.  Saund.  626 ;  Harrop  from  alleged  wrongful  acta.    Yet 

V.  Uirat  (1868)  L.  R.  4  Ex.  43,  46,  it  is  clear  that  a  work  on  Torta  is 

38  L.  J.  Ex.  1.  not  the  place  to  consider  the  manj 

{k)  Thus  Hopkins  v.  G.  X.  R.  Co,  and  diverge  opinions  expressed  in. 

(1877)  2  Q.  B.  Div.  224,  46  L.  J.  Dalton  v.  Angm,  or  to  define  th© 

Q.  B.  265,  sets  bounds  to  the  exclu*  franchise  of    a  ferry  or   maiket. 

aive  right  conferred  by  the  franchise  Again,  the  later  case  of  Attorney-' 

of  a  ferry,   and   Da!ton  v.  Anyut  General  v.  Homer  (18S6)   11  A  pp. 

(1881)  6  App.  Ca.  740,  50  L.  J.  Ca.  66,  55  L.  J.  Q.  B.  193,  inter- 

Q.  B.  689,  discusses  with  the  utmost  prets  the  grant  of  a  market  in  tirs 

fulness  the  nature  and  extent  of  the  j'uxta  quodam  loeo^  on  an  informatioa 

right  to  lateral  support  for  build-  alleging   encroachment  on  public 

ings.    Both  decisions  were  gi^en,  ways  by  the  lessee  of  the  market^ 

in  form,  on  a  claim  for  damages  and  claiming  an  injunction. 
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80  it  has  always  been  held  of  a  free  warren  (/).  But  the 
same  remark  applies ;  in  almost  every  disputed  case  the 
question  is  of  defining  the  right  itself,  or  the  conditions  of 
the  right  (m) ;  and  de  facto  enjoyment  does  not  even  pro- 
visionally create  any  substantive  right,  but  is  material 
only  as  an  incident  in  the  proof  of  title. 

IX. — Grounds  of  Justification  and  Excme, 

Acts  of  interference  with  land  or  goods  may  be  justified  Licence. 
by  the  consent  of  the  occupier  or  owner;  or  they  may 
be  justified  or  excused  (sometimes  excused  rather  than 
justified,  as  we  shall  see)  by  the  authority  of  the  law. 
That  consent  which,  without  passing  any  interest  in  the 
property  to  which  it  relates,  merely  prevents  the  acts  for 
which  consent  is  given  from  being  wrongful,  is  called  a 
licence.  There  may  be  licences  not  afPecting  the  use  of 
property  at  all,  and  on  the  other  hand  a  licence  may 
be  so  connected  with  the  transfer  of  property  as  to  be  in 
fact  inseparable  from  it. 

"  A  dispensation  or  licence  properly  passeth  no  interest, 
nor  alters  or  transfers  property  in  anything,  but  only 
makes  an  action  lawful,  which  without  it  had  been 
unlawful.  As  a  licence  to  go  beyond  the  seas,  to  hunt 
in  a  man's  park,  to  come  into  his  house,  are  only  actions 
which  without  licence  had  been  unlawful.  But  a  licence 
to  hunt  in  a  man's  park  and  carry  away  the  deer  killed 
to  his  own  use,  to  cut  down  a  tree  in  a  man's  ground, 
and  to  carry  it  away  the  next  day  after  to  his  own  use, 
are  licences  as  to  the  acts  of  hunting  and  cutting  down 

(/)  Holford  y.  Bailey,  Ex.  Ch.  the  authorities  collected  in  argu- 

(1848-9)  13   Q.  B.  426,  18  L.  J.  ment  in  Holford  v.  Bailey  in  the 

Q.  B.    109,   78  R.  R.  432.    Cp.  Court  below,  8  Q.  B.  at  p.  1010. 
Fitzjerald  ▼.  Firhank  [1897]  2  Ch. 

96,  66  L.  J.  Ch.  529,  C.  A.     See  (m)  See  note  (k),  lost  page. 
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the  tree,  but  as  to  the  carrying  away  of  the  deer  killed 
and  tree  cut  down  they  are  grants.  So  to  licence  a  man 
to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney  to 
warm  him  by ;  as  to  the  actions  of  heating,  firing  my  wood 
and  warming  him,  they  are  licences  :  but  it  is  consequent 
necessarily  to  those  actions  that  my  property  be  destroyed 
in  the  meat  eaten,  and  in  the  wood  burnt.  So  as  in  some 
cases  by  consequent  and  not  directly,  and  as  its  effect,  a 
dispensation  or  licence  may  destroy  and  alter  property  "  {m) . 

Revoca-  Generally  speaking,  a  licence  is    a    mere    voluntary 

licence:      Suspension   of    the  licensor's  right  to  treat  certain  acts 

tion  when  ^  wrongful,  oomes  to  an  end  by  any  transfer  of  the 

^tS^^      property  with  respect  to  which  the  licence  is  given  («), 

interest,     and  is  revoked  by  signifying  to  the  licensee  that  it  is  no 

longer  the  licensor's  will  to  allow  the  acts  permitted  by 

the  licence.     The  revocation  of  a  licence  is  in  itself  no 

less  effectual  though  it  may  be  a  breach  of  conti^act.     If 

the  owner  of  land  or  a  building   admits  people  thereto 

on  payment,  as  spectators  of  an  entertednment  or  the  like, 

it  may  be  a  breach  of  contract  to  require  a  person  who 

has  duly  paid  his  money  and  entered  to  go  out,  but  a 

person  so  required  has  no  title  to  stay,  and  if  he  persists 

in  staying  he  is  a  trespasser.     His  only  right  is  to  sue 

on  the  conti'act  (o),  as  he  clearly  may  do  where  a  contract 

(w»)  Vaughan  0.  J.,   Thomas  ▼.  R.  R.  831 ;  fft/de  ▼.  Graham  (1862) 

Sorrell  (1672)  Vaughan  361.     See  1  H.  &  O.  693,  32  L.  J.  Ex.  27.    A 

oomment  on  this  passage  per  Romer  contract  to  carry  passengers  does 

L.   J.  in    Frank    Warr  ^  Co.   v.  not  constitute  or  include  a  licence 

Z.  C.  C.  [1904]  1  K.  B.  at  p.  721,  so  ats  to  let  in  this  doctrine,  though 

73  L.  J.  K.  B.  368.  part  or  the  whole  of  the  journey 

may  be  on  land  belonging  to  the 

[n)   TTallis  v.   ffarrison  (1838)   4  ^^^         company  or  other  carrier: 

M.  &  W.  638,  8  L.  J.  Ex.  44,  61  ^,^^^/^  ^^^^  j^  j^    ^^  ^13ggj 

^-  ^-  '^^-  21  Q.  B.  Div.  207,  67  L.  J.  Q.  B. 

(o)   TFood  Y.  Leadbitter  (1846)  13       664.    The  reason  is  perhaps  open 
M.  &  W.  838,  14  L.  J.  Ex.  161, 67      to  criticism :  see  L.  Q.  R.  ▼.  99. 
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exists  (p) :  when,  indeed,  he  may  get  an  injunction,  and 
80  be  indirectly  restored  to  the  enjoyment  of  the  licence  (q). 
But  if  a  licence  is  part  of  a  transaction  whereby  a  lawful 
interest  in  some  property,  besides  that  which  is  the  imme- 
diate subject  of  the  licence,  is  conferred  on  the  licensee, 
and  the  licence  is  necessary  to  his  enjoyment  of  that 
interest,  the  licence  is  said  to  be  '^  coupled  with  an 
interest'*  and  cannot  be  revoked  until  its  purpose  is 
fulfilled :  nay  more,  where  the  grant  obviously  cannot 
be  enjoyed  without  an  incidental  licence,  the  law  will 
annex  the  necessary  licence  to  the  grant.  "A  mere 
licence  is  revocable ;  but  that  which  is  called  a  licence  is 
often  something  more  than  a  licence ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has 
given  it  cannot  in  general  revoke  it  so  as  to  defeat  his 
grant  to  which  it  was  incident "  (r).  Thus  the  sale  of  a 
standing  crop  or  of  growing  trees  imports  a  licence  to  the 
buyer  to  enter  on  the  land  so  far  and  so  often  as  reason- 
ably necessary  for  cutting  and  carrying  oflE  the  crop  or 
the  trees,  and  the  licence  cannot  be  revoked  until  the 
agreed  time,  if  any,  or  otherwise  a  reasonable  time  for 
that  purpose  has  elapsed  («).  The  diversity  to  be  noted 
between  licence  and  grant  is  of  respectable  antiquity. 
In  1460  the  defendant  in  an  action  of  trespass  set  up 
a  right  of  common ;  the  plaintiEE  said  an  excessive  number 
of  beasts  were  put  in ;  the  defendant  said  this  was  by 
licence  of  the  plaintiff;   to  which  the  plaintiff  said  the 


{p)  KerrUon  y.  Smith  [1897]   2  (r)    f^^ood  v.  Leadb'Uter  (1845)   13 

Q.  B.  445,   66  L.  J.  Q.  B.  762,  M.   &  W.  888,  844,  14  L.  J.  Ex. 

decided  wholly  on    common    law  161,  67  R.  R.  831,836;  Hewitt  y. 

authorities.  Isham  (1851),   7  Ex.  77,  21  L.  J. 

{q)  See  FrogUyy,  Earl  of  Lovelace  Ex.  35,  86  R.  R.  576. 
(1859)  Joh.  333,  where  however  the 

agreement  was  treated  as  an  ag^ee-  («)  See  further  2  Wms.  Saund. 

ment  to  execute  a  legal  grant.  363—365. 


380  WRONGS  TO  POSSESSION  AND  PROPERTY. 

licence  was  revoked  before  the  trespass  complained  of; 
Billing,  then  king's  Serjeant,  afterwards  Chief  Justice 
of  the  King's  Bench  under  Edward  IV.,  argued  that 
a  licence  may  be  revoked  at  will  even  if  expressed  to  be 
for  a  term,  and  this  seems  to  have  so  much  impressed 
the  Court  that  the  defendant,  rather  than  take  the  risk 
of  demurring,  alleged  a  grant :  the  reporter's  note  shows 
that  he  thought  the  point  new  and  interesting  (^).  But 
a  licensee  who  had  entered  or  placed  goods  on  land  under 
a  revocable  licence  is  entitled  to  have  notice  of  revocation 
and  a  reasonable  time  to  quit  or  remove  his  goods  {u). 

Executed  Again,  if  the  cwts  licensed  be  such  as  have  permanent 
results,  as  in  altering  the  condition  of  land  belonging  to 
the  licensee  in  a  manner  which,  but  for  the  licence,  would 
be  a  nuisance  to  adjacent  land  of  the  licensor ;  there  the 
licensor  cannot,  by  merely  revoking  the  licence,  cast  upon 
the  licensee  the  burden  of  restoring  the  former  state  of 
things.  A  licence  is  in  its  nature  revocable  {x)^  but  the 
revocation  will  not  make  it  a  trespass  to  leave  things  as 
the  execution  of  the  licence  has  made  them.  In  this 
sense  it  is  said  that  "  a  licence  executed  is  not  counter- 
mandable"  (y).  When  a  licence  to  do  a  particular  thing 
once  for  all  has  been  executed,  there  is  nothing  left  to 
revoke.  Whether  and  how  far  the  licensor  can  get  rid 
of  the  consequences  if  he  mislikes  them  afterwards  is 
another  and  distinct  inquiry,  which  can  be  dealt  with  only 
by  considering  what  those  consequences  are.      He  may 


(0  39  Hen.  VI.  7,  pi.  12.  (y)   Winter  v.  Broekurell  (1807)  8 

(u)  Cornish  ▼.  Stubbt  (1870)  L.  R.  East,  30»,  9  R.  R.  454.    This  class 

5  C.  P.  334,  39  L.  J.  C.  P.  202;  of  cases  is  expressly  recognized  and 

Melhr  v.  Watkina  (1874)  L.  R.  9  distingvdBhedm  JFood  v.  Zeadbitler, 

Q.  B.  400.  13  M.  &  V7.  at  p.  855,  67  R.  R. 

{x)   Wood  ▼.  Lcadhitter,  note  (r)  845. 
last  page. 
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doubtless  get  rid  of  them  at  his  own  charges  if  he 
lawfully  can :  but  he  cannot  call  on  the  licensee  to  take 
any  active  steps  unless  under  some  right  expressly  created 
or  reserved. 

For  this  purpose,  therefore,  there  is  a  material  difference 
between  "  a  licence  to  do  acts  which  consist  in  repetition, 
as  to  walk  in  a  park,  to  use  a  carriage-way,  to  fish  in  the 
waters  of  another,  or  the  like,"  which  may  be  counter- 
manded without  putting  the  licensee  in  any  worse  position 
than  before  the  licence  was  granted,  and  "  a  licence  to 
construct  a  work  which  is  attended  with  expense  to  the 
party  using  the  licence,  so  that,  after  the  same  is  counter- 
manded, the  party  to  whom  it  was  granted  may  sustain 
a  heavy  loss  "  (z).  And  this  rule  is  as  binding  on  a 
licensor's  successors  in  title  as  on  himself  (a).  But  it  is 
not  applicable  (in  this  country  at  any  rate)  to  the  extent 
of  creating  in  or  over  land  of  the  licensor  an  easement  or 
other  interest  capable  of  being  created  only  by  deed  (J). 

In  those  cases,  however,  the  licensee  is  not  necessarily 
without  remedy,  for  the  facts  may  be  such  as  to  confer 
on  him  an  interest  which  can  be  made  good  by  way  of 
equitable  estoppel  (c).  This  form  of  remedy  has  been 
extensively  applied  in  the  United  States  to  meet  the 
hardship  caused  by  untimely  revocation  of  pai'ol  Kcences 
to  erect  dams,  divert  watercourses,  and  the  like  {d). 


{z)  Liffffins  y.  Inge  (ISZI)  7  Bing.  parol   demise  may  opciate    as   a 

682,  694,  33  B.  R.  615,  625,  per  Uoenoe). 

Cup.  (c)  See    Flimmer    v.    Mayor    of 

(a)  Ibid.  WeUington,  X,Z.  (1884)  9  App.  Ca. 

{b)  Wood  7.  Zeadbitttr,  note  (r)  699,  53  L.  J.  P.  0.  104,  where  the 

p.  379  aboTe ;   Uaffey  v.  Sanderson  two  principles  do  not  appear  to  be 

(1851)  17  Q.  B.  574,  21  L.J.  Q.  B.  sufficiently     distinguished.       Cp. 

49;  Eewitt  v.  laham  (1851)  7  Ex.  MeManus  v.  Cooke  (1887)  35  Ch.  D. 

77,  21  L.  J.  Ex.  35,  86  R.  K.  576  681 ,  696,  per  Kay  J. ;  56  L.  J.  Ch. 

(showing    that    conyersely    what  662. 

purports  to  be  a  reservation  in  a  (cQ  It  seems  to  have  sometimes 
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Expres- 
sioii  of 
licensor's 
wiU. 


The  case  of  a  oontract  to  grant  an  easement  or  other 
interest  in  land  must  be  oarefullj  distinguished  when  it 
ocours  (e). 

The  grant  or  revocation  of  a  licence  may  be  either  by 
express  words  or  by  any  act  suflSoiently  signifying  the 
licensor's  will:  if  a  man  has  leave  and  licence  to  pass 
through  a  certain  gate  the  licence  is  as  efPectually  revoked 
by  locking  the  gate  as  by  a  formal  notice  (/).  In  the 
common  intercourse  of  life  between  friends  and  neighbours 
tacit  licences  are  constantly  given  and  acted  on. 


Distino- 
tionfrom 
grant  as 
regards 
strangers. 


We  shall  have  something  to  say  in  another  connexion  (g) 
of  the  rights — or  rather  want  of  rights —  of  a  "  bare 
licensee."  Here  we  may  add  that  a  licence,  being  only 
a  personal  right— or  rather  a  waiver  of  the  licensor's 
rights — is  not  assignable,  and  confers  no  right  against  any 
third  person.  If  a  so-called  licence  does  operate  to  confer 
an  exclusive  right  capable  of  being  protected  against  a 
stranger,  it  must  be  that  there  is  more  than  a  licence, 
namely  the  grant  of  an  interest  or  easement.  And  the 
question  of  grant  or  licence  may  further  depend  on  the 
question  whether  the  specified  mode  of  use  or  enjoyment 
is  known  to  the  law  as  a  substantive  right  or  interest  (/*) : 
a  question  that  may  be  difficult.     But  it  is  submitted  that 


been  thought  in  America  that  the 
only  difficulty  arises  from  the 
Statute  of  Frauds,  which  is  of 
course  a  mistake :  Jf^ood  v.  Lead- 
bitter,  p.  379,  above.  The  limits  of 
the  doctrine  are  in  this  country 
fixed  by  Mattuden  ▼.  Dyaon  (1866) 
L.  R.  1  H.  L.  129. 

(e)  See  Smart  v.  Jones  (1864)  33 
L.  J.  C.  P.  154. 

(/)  See  ffffde  v.  Graham^  note  (o), 


p.  378. 

is)  Chap.  XII.  below,  ad  Jin. 

[h)  Compare  Xuttall  v.  Bra^ewell 
(1866)  L.  R.  2  Ex.  1,  36  L.  J.  Ex. 
1,  with  Ormcrod  v.  Todmorden  Mill 
Co.  (1883)  11  Q.  B.  DLv.  155,  62 
L.  J.  Q.  B.  445  ;  and  see  Gale  on 
Easements,  7th  ed.  42,  285.  Contra 
the  learned  editors  of  Smith*s 
Leading-  Cases,  in  the  notes  to 
Armory  v.  Bi'lamirie. 
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on  principle  the  distinction  is  clear.  I  call  at  a  friend's 
house ;  a  contractor  who  is  doing  some  work  on  adjacent 
land  has  encumbered  my  friend's  drive  with  rubbish ;  can 
it  be  said  that  this  is  a  wrong  to  me  without  special 
damage  P  With  such  damage,  indeed,  it  is  (e),  but  only 
because  a  stranger  cannot  justify  that  which  the  occupier 
himself  could  not  have  justified.  The  licence  is  material 
only  as  showing  that  I  was  not  a  wrong-doer  myself ;  the 
complaint  is  founded  on  actual  and  specific  injury,  not  on 
a  quasi  trespass.  Our  law  of  trespass  is  not  so  eminently 
reasonable  that  one  need  be  anxious  to  extend  to  licensees 
the  very  large  rights  which  it  gives  to  owners  and 
occupiers. 


As  to  justification  by  authority  of  the  law,  this  is  of  two  Justiaca- 

i_.    J  tion  by 

kinds:  la^,^,  '' 

1.  In  favour  of  a  true  owner  against  a  wrongful 
possessor;  under  this  head  come  re-entry  on  land  and 
retaking  of  goods. 

2.  In  favour  of  a  paramount  right  conferred  by  law 
against  the  rightful  possessor;  which  may  be  in  the 
execution  of  legal  process  in  the  assertion  or  defence  of 
private  right,  or  in  some  cases  by  reason  of  necessity. 

A  person  entitled  to  the  possession  of  lands  or  tenements  Re-entry 
does  no  wrong  to  the  person  wrongfully  in   possession  fo^ye^* 
by  entering  upon  him;    and  it  is  said  that  by  the  old  «^*^* 
common  law  he  might  have  entered  by  force.    But  forcible 
entry    is   an   offence  under   the   statute   of   5    Ric.   II. 
(a.d.  1381),  which  provided  that  "  lione  from  henceforth 
make  any  entry  into  any  lands  and  tenements,  but  in 
case  where  entry  is  given  by  the  law,  and  in  such  case 

(i)  Corby  v.  Sill  (1868)  4  C.  B.  N.  S.  666,  27  L.  J.  C.  P.  318.  See 
more  in  Chap.  XII.  below. 
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not  with  strong  hand  nor  multitude  of  people,  but  only 
in  peaceable  and  easy  [the  true  reading  of  the  Parliament 
Roll  appears  to  be  'lisible,  aisee,  &  peisible']  manner." 
This  statute  is  still  in  law  here,  and  has  beep  re-enaoted 
in  the  several  American  States,  or  recognized  as  a  part 
of  the  common  law  {k).  The  offence  is  equally  committed 
whether  the  person  who  enters  by  force  is  entitled  to 
possession  or  not:  but  opinions  have  differed  as  to  the 
effect  of  the  statute  in  a  court  of  civil  jurisdiction.  It 
has  been  held  that  a  rightful  owner  who  enters  by  force  is 
not  a  trespasser,  as  regards  the  entry  itself,  but  is  liable 
for  any  independent  act  done  by  him  in  the  course  of  his 
entry  which  is  on  the  face  of  it  wrongful,  and  could 
be  justified  only  by  a  lawful  possession  (/) ;  and,  it 
should  seem,  for  any  other  consequential  damage,  within 
the  general  limit  of  natural  and  probable  consequence, 
distinguishable  from  the  very  act  of  eviction.  This  is  a 
rather  subtle  result,  and  is  further  complicated  by  the 
rule  of  law  which  attaches  legal  possession  to  physical 
control,  acquired  even  for  a  very  short  time,  so  it  bo 
"definite  and  appreciable"  (w),  by  the  rightful  owner. 
A.,  being  entitled  to  immediate  possession  (say  as  a  mort- 
gagee having  the  legal  estate),  effects  an  actual  entry 
by  taking  off  a  lock,  without  having  given  any  notice 
to  quit  to  B.  the  precarious  occupier :  thus  **  in  a  very 
rough  and  uncourteous  way,"  that  is,  peaceably,  but  only 
just  peaceably,  he  gets  possession  :  once  gotten,  however, 

(I)  For  the  remedial  powers  given  (/)  Beddallx,  Maitland  (1881)  17 

to  justices  of  the  peace  by  later  Ch.  D.   174,   60  L.   J.   Ch.   401 ; 

statutes,  see  Lambard'sEirenarcha,  Edwiek  v.  Ilawkei  (1881)  18  Ch.  D. 

cap.  4  ;    15  Ric.  II.  c.  2,  is  stiU  199,  60  L.  J.  Ch.  677,  and  authori- 

nomiually  in  force.      As  to  what  ties  there  discussed, 
amounts    to  forcible  entry,   Jones 

V.  Foley  [1891]    1  Q.  B.   730,  60  (/«)  Lord  Oaima  in  Lows  v.  Tvl- 

L.  J.  Q.  B.  464.  ford  (1876)  1  App.  Ca.  at  p.  421. 
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liis  possession  is  both  legal  and  rightful.  If  therefore  B. 
turns  him  out  again  by  force,  there  is  reasonable  and 
probable  cduse  to  indict  B.  for  a  forcible  entry.  So  the 
House  of  Lords  has  decided  («).  Nevertheless,  according 
to  later  judgments,  delivered  indeed  in  a  court  of  first 
instance,  but  one  of  them  after  -  consideration,  and  both 
learned  and  careful,  'A.  commits 'a  trespass  if,\being  in 
possession  by  a  forcible  entry,  he^ums  out  B/(o)'.  -  Moice- 
over,  the  old  authorities  say  that  a  forcible  turning  otit  * 
of  the  person*  in  present  po^ession  is  itself  a  forcible  > 
entry,  though  :th*e  actual  ingress  were  without  violence. 
**  He  that  entereth  in  a  peaceable  show  (as  the  door 
being  either  open  or  but  closed  with  a  latch  only),  and 
yet  when  he  is  come  in  useth  violence,  and  throweth  out 
such  as  he  findeth  in  the  place,  he  (I  say)  shall  not  be 
excused :  because  his  entry  is  not  consummate  by  the 
only  putting  of  his  foot  over  the  threshold,  but  by  the 
action  and  demeanour  that  he  oSereth  when  he  is  come 
into  the  house "  {p).  And  under  the  old  statutes  and 
practice,  '^  if  A.  shall  disseise  B.  of  his  land,  and  B.  do 
enter  again,  and  put  out  A.  with  force,  A.  shall  be  restored 
to  his  possession  by  the  help  of  the  justices  of  the  peace, 
although  his  first  entry  were  utterly  wrongful :  and  (not- 
withstanding the  same  restitution  so  made)  yet  B.  may 
well  have  an  assize  against  A.,  or  may  enter  peaceably 
upon  him  again  "  {q). 

But  old  authorities  also  distinctly  say  that  no  action  is 


(«)  Lows    ▼.     Telford    (1876)    1  case    of    doubt,    legal    poBsesnon 

App.  Ca.  414,  45  L.  J.  Ex.  613.  follows  title. 

Mr.    Light  wood    seiefms   right    in  (o)  See  the  judgment  of  Fry  J. 

pointing  out  (Poesessibn  of  Land,  in  Bcddall  y.  Maitland  and  Edwiek 

liond.   1894,  p.   38)  that  even  if  v.  Hawkes,  note  {I)  last  page, 

complete  phjsioal  possession  had  ( j?)  Lanibard*s  Eirenaroha,  oap.  4, 

not  been  g^ned  the  decision  would  p.  142,  ed.  1610. 

be  justified  by  the  rule  that,  in  {q)  lb.  148. 

P. — T.  C  O 
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given  by  the  statute  to  a  tenant  who  is  put  out  with  f  oroe 
by  the  person  really  entitled,  "  because  that  that  entry  is 
not  any  disseisin  of  him  "  (r).  There  is  nothing  in  them 
to  countenance  the  notion  of  the  personal  expulsion  being 
a  distinct  wrong.  The  opinion  of  Parke  and  Alderson 
was  in  accordance  with  this  (s),  and  the  decision  from 
which  they  dissented  is  reooncileable  with  the  old  books 
only  by  the  ingenious  distinction — certainly  not  made  by 
the  majority  {t) — of  collateral  wrongs  from  the  forcible 
eviction  itself.  The  correct  view  seems  to  be  that  the 
possession  of  a  rightful  owner  gained  by  forcible  entry  is 
lawful  as  between  the  parties,  but  he  shall  be  punished 
for  the  breach  of  the  peace  by  losing  it,  besides  making  a 
fine  to  the  king.  If  the  latest  decisions  are  correct,  the 
dispossessed  intruder  might  nevertheless  have  had  a 
civil  remedy  in  some  form  (by  special  action  on  the  case, 
it  would  seem)  for  incidental  injuries  to  person  or  goods^ 
provided  that  they  were  incidental  to  the  imlawful  force 
and  not  to  the  entry  in  itself  (u).  This  refinement  does 
not  appear  to  have  occurred  to  any  of  the  old  pleaders. 

Trestt  re-  A  trespasser  may  in  any  case  be  turned  off  land  before 
?^8£^r.  b®  ^^  gained  possession,  and  he  does  not  gain  possession 
until  there  has  been  something  like  acquiescence  in  the 
physical  fact  of  his  occupation  on  the  part  of  the  rightful 
owner.  His  condition  is  quite  different  from  that  of  a 
rightful  owner  out  of  possession,  who  can  recover  legal 
possession  by  any  kind  of  effective  interruption  of  the 

(r)  F.  N.  B.  248  H.,  Bro.  Ab.  themselveB  nnoonverted. 

Forcible  Entry,  29.  '  {t)  Tindal  G.  J.  said  that  poeses- 

(«)  Newton  v.  Harland  (1840)   1  sion  gained  by  forcible  entry  wa» 

31.  &  Gr.  644»  1  Soott  N.  B.  474,  illegal:  1  K.  &  Gr.  658,  56  R.  R. 

56  R.  R.  488 ;  in  Harvey  v.  Brydgee  499. 

(1845)  14  M.  &  W.  at  pp.  442-3,  (m)  See  Lightwood  on  Poesession 

69  R.  R.  722,  723,  they  declared  of  Land,  p.  141. 
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intruder's  actual  and  exclusive  control.  A  person  who 
had  been  dismissed  from  the  office  of  schoolmaster  and 
had  given  up  possession  of  a  room  occupied  by  him  in 
virtue  of  his  office,  but  had  afterwards  re<-entered  and 
occupied  for  eleven  days,  was  held  not  entitled  to  sue  in 
trespass  for  an  expulsion  by  the  trustees  at  the  end  of 
that  time.  "  A  mere  trespasser  cannot,  by  the  very  act 
of  trespass,  immediately  and  without  acquiescence,  give 
himself  what  the  law  understands  by  possession  against 
the  person  whom  he  ejects,  and  drive  him  to  produce  his 
title,  if  he  can  without  -delay  reinstate  himself  in  his 
former  possession  "  {x) .  There  must  be  not  only  occupation, 
but  effective  occupation,  for  the  acquisition  of  possessory 
rights.  "In  determining  whether  a  sufficient  possession 
was  taken,  much  more  unequivocal  acts  must  be  proved 
when  the  person  who  is  said  to  have  taken  possession  is 
a  mere  wrong-doer  than  when  he  has  a  right  under  his 
contract  to  take  possession"  (y).  And  imless  and  until 
possession  has  been  acquired,  the  very  continuance  of  the 
state  of  things  which  constitutes  the  trespass  is  a  new 
trespass  at  every  moment  (z).  We  shall  see  that  this  has 
material  consequences  as  regards  the  determination  of  a 
cause  of  excuse. 

As  regards  goods  which  have  been  wrongfully  taken.  Recaption 
the  taker  is  a  trespasser  aU  the  time  that  his  wrongful  °^  S^^^^- 
possession  continues,  so  much  so  that  "the   removal  of 
goods,  wrongfully  taken  at  first,  from  one  place  to  another 

{x}  Broumg  v.  JDaumn  (1840)  12  (j^)  Hellish  L. J.,  j&jr/7arfeJ7^<;A^ 

A.  Jfc  E.  624,  629, 10  L.  J.  Q.  B.  7.  (1877)  6  Ch.  Di7.  809,  812. 

If  a  new  troepasser  entered  in  this  (s)  Holmes  ▼.    Wilson  (1839)   10 

state   of    things,  could  the  tres-  A.  &  E.  503,  50  R.  R.  492 ;  Bowysr 

passer  in  inchoate  occupation  sue  ▼.   Cook  (1847)   4    G.   B.   236,    16 

him,  or  the  last  possessor?  Possibly  L.  J.  G.  P.  177  ;   and  see  2  Wms. 

both.  Saund.  496. 

cc2 
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is  held  to  be  a  several  trespass  at  each  place"  (a),  and 
a.  supervening  animus  furandi  at  any  moment  of  the 
continuing  trespassory  possession  will  complete  the  offence 
of  larceny  and  make  the  trespasser  a  thief  (h).  Accord- 
ingly the  true  owner  may  retake  the  goods  if  he  can,  even 
from  an  innocent  third  person  into  whose  hands  they  have 
come  ;  and,  as  there  is  nothing  in  this  case  answering  to 
the  statutes  of  forcible  entry,  he  may  use  (it  is  said)  what- 
ever force  is  reasonably  necessary  for  the  recaption  (c). 
He  may  also  enter  on  the  first  taker's  land  for  the  purpose 
of  recapture  if  the  taker  has  put  the  goods  there  {d) ;  for 
they  came  there  by  the  occupier's  own  wrong  (e) ;  but  he 
cannot  enter  on  a  third  person's  land  unless,  it  is  said,  the 
original  taking  was  felonious  (/),  or  perhaps,  as  it  has 
been  suggested,  after  the  goods  have  been  claimed  and  the 
occupier  of  the  land  has  refused  to  deKver  them  {jj).  Pos- 
session is  much  more  easily  changed  in  the  case  of  goods 
than  in  the  case  of  land ;  a  transitory  and  almost  instan- 
taneous control  has  often,  in  criminal  courts,  been  held 
to  amount  to  asportation.  The  difference  may  have  been 
sharpened  by  the  rules  of  criminal  justice,  but  in  a  general 
way  it  lies  rather  in  the  nature  of  the  facts  than  in  any 

{a)  1  Wms.  Saund.  20.  not  justified  for  thiB  cause;  but 
(b)  Reg,  v.  RiUy  (1857)  Dears.  violence  used  in  defence  of  a 
149,  22  L.  J.  M.  G.  48.  wrongful  possession  is  a  new 
{c)  Blades  y.  Higge  (1861)  10  assault,  and  commensurate  resist- 
G.  B.  N.  S.  713,  but  the  reasons  ance  to  it  in  personal  self-defence 
given  at  page  720  seem  wrong,  and  is  justifiable, 
thedecisionitself  is  contrary  to  the  (rf)  Patrick  v.  Colerkk  (1838)  3 
common  law  as  understood  in  the  M.  &  W.  483,  49  R.  R.  696,  ex- 
thirteenth  century.  One  who  re-  plaining  Blackst.  Gomm.  iii.  4. 
took  his  own  goods  by  force  (save,  {e)  Per  Littleton  J.,  9  Edw.  IV. 
perhaps,  on  fresh  pursuit)  was  a  35,  pi.  10. 

trespasser  and  lost  the  goods.    It  (/)  Blackstone  /.  e, ;  Anthony  ▼. 

was  even  thought  needful  to  state  Eaney  (1832)   8    Biug.    187,   and 

that  he  was  not    a   felon.      See  Bigelow  L.  0.  374,  34  R.  R.  670. 
Britton,  ed.  NichoUs,  i.  67,   116.  (g)  Tindal  0.  J.  in  Anthony  v. 

At  all  events  maim  or  wounding  is  Haney :  but  this  seems  doubtful. 
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arbitrary  divergence  of  legal  principles  in  dealing  with 
immoveable  and  moveable  property. 

One  of  the  most  important  heads  of  justification  under  Process 
a  paramount  right  is  the  execution  of  legal  process,  breaking 
The  mere  taking  and  dealing  with  that  which  the  law  ^^"• 
commands  to  be  so  taken  and  dealt  with,  be  it  the 
possession  of  lands  or  goods,  or  both  possession  and 
property  of  goods,  is  of  course  no  wrong ;  and  in  par- 
ticular if  possession  of  a  house  cannot  be  delivered  in 
obedience  to  a  writ  without  breaking  the  house  open, 
broken  it  must  be  {h).  It  is  equally  settled  on  the  other 
hand  that  '^  the  sheriff  must  at  his  peril  seize  the  goods 
of  the  party  against  whom  the  writ  issues,"  and  not  any 
other  goods  which  are  wrongly  supposed  to  be  his  ;  even 
imavoidable  mistake  is  no  excuse  (e).  More  special  rules 
have  been  laid  down  as  to  the  extent  to  which  private 
property  which  is  not  itself  the  immediate  object  of 
the  process  may  be  invaded  in  executing  the  command 
of  the  law.  The  broad  distinction  is  that  outer  doors 
may  not  be  broken  in  execution  of  process  at  the  suit  of 
a  private  person ;  but  at  the  suit  of  the  Crown,  or  in 
execution  of  process  for  contempt  of  a  House  of  Parlia- 
ment (A),  or  of  a  Superior  Court,  they  may,  and  must; 
and  this,  in  the  latter  case,  though  the  contempt  consist  in 
disobedience  to  an  order  made  in  a  private  suit  (/).     The 

(h)  Semayne'B  Ca,  (1604-5)  6  Go.  East  1,  12  R.  R.  450,  a  classical 

Rep.  91  6,  and  in  1  Sm.  L.  G.  case. 

(i)  Glasspoole  y.   Young  (1829)  9  (/)   And  it  is  contempt  in  the 

B.  &  G.  696,  33  R.  R.  294  ;  Garland  sheriff  himself  not  to  execute  such 

V.  Carli$le  (1837)  4  CI.  &  F.  693.  process  by  breaking  in  if  necessary : 

As  to  the  protection  of  subordinate  Harvey  v.  Harvey  (1884)  26  Ch.  D. 

ofiBcers  acting  in  good  faith,  see  in  664,   51    L.   T.   508.      Otherwise 

the  Chapter  of  Greneral  Exceptions,  where  attachment  is,  or  was,  merely 

pp.  119 — 121,  above.  a  formal  incident  in  ordinary  civil 

(k)  Burdett  v.  Abbot  (1811)    14  process. 
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Distress. 


authorities  referred  to  will  guide  the  reader,  if  desired,  to 
further  details. 

Constables,  revenue  officers,  and  other  public  servants, 
and  in  some  cases  private  persons,  are  authorized  by  divers 
statutes  to  enter  on  lands  and  into  houses  for  divers 
purposes,  with  a  view  to  the  discovery  or  prevention  of 
crime,  or  of  frauds  upon  the  public  revenue.  We  shall 
not  attempt  to  collect  these  provisions. 

The  right  of  distress,  where  it  exists,  justifies  the  taking 
of  goods  from  the  true  owner;  it  seems  that  the  dis- 
trainor, unlike  a  sherifi  taking  goods  in  execution,  does 
not  acquire  possession,  the  goods  being  '^  in  the  custody  of 
the  law"  {m).  Most  of  the  practical  importance  of  the 
subject  is  in  connection  with  the  law  of  landlord  and 
tenant,  and  we  shall  not  enter  here  on  the  learning  of 
distress  for  rent  and  other  charges  on  land  (n). 


Damage         Distress  damage  feasant  is  the  taking  by  an  occupier  of 

feasant. 

land  of  chattels  (commonly  but  not  necessarily  animals)  (o) 
found  encumbering  or  doing  damage  on  the  land,  either 
to  the  land  itself  or  to  chattels  on  the  land  (p).  The 
right  given  by  the  law  is  therefore  a  right  of  self -protection 
against  the  continuance  of  a  trespass  already  commenced. 
It  must  be  a  manifest  trespass ;  distress  damage  feasant 
is  not  allowed  against  a  party  having  any  colour  of  right, 
e.g,y  one  commoner  cannot  distrain  upon  another  com- 


(m)  See  JFeKt  y.  Nibba  (1847)  4 
C.  B.  172,  17  L.  J.  C.  P.  150. 

{n)  As  to  distress  in  general, 
Blackst.  Gomm.  book  iii.  c.  1. 

(o)  *<  All  chattels  whatever  are 
distrainable  damage  feasant ; "  Gil- 
bert on  Distress  and  Replevin  (4  th 
ed.  1823}  49.  A  locomotive  has 
been  distrained  damage  feasant: 


Ambergate,  ^e,  J?.  Co.  ▼.  Midland 
B,  Co,  (1853)  2  E.  &  B.  793  ;  it 
was  not  actoally  straying,  bnt  had 
been  put  on  the  Midland  Company's 
line  without  the  statutable  approval 
of  that  company. 

(p)  Roseoe  v.  'Bodm;  Soden  v. 
Itoscoe  [1894]  1  Q.  B.  608,  63  L.  J. 
Q.  B.  767. 
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moner  for  snroharging  (q).  And  where  a  man  is  lawfully 
driving  cattle  along  a  highway,  and  some  of  them  stray 
from  it  into  ground  not  fenced  o£E  from  the  way,  he  is 
entitled  to  a  reasonable  time  for  driving  them  out  before 
the  occupier  may  distrain,  and  is  excused  for  following 
them  on  the  land  for  that  purpose.  What  is  reasonable 
time  is  a  question  of  fact,  to  be  determined  with  reference 
to  all  the  circumstances  of  the  transaction  (r).  And 
where  cattle  stray  by  reason  of  the  defect  of  fences  which 
the  occupier  is  bound  to  repair,  there  is  no  actionable 
trespass  and  no  right  to  distrain  until  the  owner  of  the 
eattle  has  notice  (s).  In  one  respect  distress  damage 
feasant  is  more  favoured  than  distress  for  rent.  "  For  a 
rent  or  service  the  lord  cannot  disti^eine  in  the  night,  but 
in  the  day  time  :  and  so  it  is  of  a  rent  charge.  But  for 
damage  feasant  one  may  distreine  in  the  night,  otherwise 
it  may  be  the  beasts  will  be  gone  before  he  can  take 
them  ''  (t).  But  in  other  respects  **  damage  feasant  is  the 
strictest  distress  that  is,  for  the  thing  distrained  must  be 
taken  in  the  very  act,"  and  held  only  as  a  pledge  for  its 
own  individual  trespass,  and  other  requirements  observed- 
Distress  damage  feasant  suspends  the  right  of  action  for 
the  trespass  (u). 

The  right  of  distress  damage  feasant  does  not  exclude  the 
right  to  chase  out  trespassing  beasts  at  one's  election  (ic), 


{q)  Caper,  Seott  (1874)  L.  R.  9  already  straying  when  they  oome  to 

Q.  B.  269,  43  L.  J.  Q.  B.  65.    It  the  defective  fenoe ;  see  Luaeombe 

is  settled  that  a  commoner  can  dis-  y.  G,  JF,  H.  Co.  [1899]  2  Q.  B.  313, 

train  the  cattle  of  a  stranger,  not-  68  L.  J.  Q.  B.  711. 

withstanding  that    an    action   of  (0  ^*  Litt.  142  a. 

trespass  wonld  not  lie  (22  Ass.  pi.  (m)   Vaspor  ▼.  Edwards  (1701)  12 

48)  for  the  disturhanoe.  3iod.  660,  where  the  incidents  of 

(r)  Goodwin  v.  Cheveley  (1859)  4  damage  feasant  generally  are  ex - 

H.  &  N.  631,  28  L.  J.  Ex.  298.  poanded,  and  see  p.  397»  helow. 

(»)  2  Wms.  Saund.  671.     Other-  {z)  TyrHngham't  Ca,^  4  Co.  Rep. 

wise,  it  seems,  if  the  cattle  are  38  6. 
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or  to  remove  inanimate  chattels  and  replace  them  on  the 
owner's  land(y). 

Entry,  Entry  to  take  a  distress  must  be  peaceable  and  without 

diAtrainor. 

breaking  in ;  it  is  not  lawful  to  open  a  window,  though 

not  fastened,  and  enter  thereby  (s).     Distrainors  for  rent 

have  been  largely  holpen  by  statute,  but  the  common  law 

has  not  forgotten  its  ancient    strictness  where    express 

statutory  provision  is  wanting. 

In  connexion  with  distress  the  Acts  for  the  prevention 

of  cruelty  to  animals  have  introduced  special  justifications: 

any  one  may  enter  a  pound  to  supply  necessary  food  and 

water  to  animals  impounded,  and  there  is   an  eventual 

power  of   sale,  on  certain  conditions,  to  satisfy  the  cost 

thereof  (a). 

Trespasses  Finally  there  are  cases  in  which  entry  on  land  without 
byneces-  consent  is  excused  by  the  necessity  of  self-preservation^ 
"^^"  or  the   defence  of  the  realm  (6),    or  an  act  of  charity 

preserving  the  occupier  from  irremediable  loss,  or  some- 
times by  the  public  safety  or  convenience,  as  in  putting- 
out  fires,  or  as  where  a  highway  is  impassable,  and  passing- 
over  the  land  on  either  side  is  justified ;  but  iD  thi& 
last-mentioned  case  it  is  perhaps  rather  a  matter  of  positive- 
common  right  than  of  excuse  (c).     Justifications  of  this. 

iy)  Rea  v.  Sheward  (1839)  2  M.  '*  Pound  and  Poundagpe." 

&  W.  424,  46  R.  R.  633.  (b)  See  pp.  123,  171,  above. 

(z)  Nath  V.  Lucas  (1807)  L.  R.  2  (e)  The    justification   or    right,. 

Q.  B.  590.     Otherwise  whore  the  whichever  it  be,  does  not  apply 

window  is    already    partly  open  :  where  there  is  only  a  limited  dedi- 

Crabtree  v.  Robinson  (1885)  16  Q.  B.  cation  of  a  way,  subject  to  the  right 

D.  312,  54  L.  J.  Q.  B.  544.  of  the  owner  of  the  soil  to  do  acts^ 

(a)  12  &  13  Vict.  c.  92,  s.  6 ;   17  &  such    as  ploughing,  which  make 

18  Vict.  o.  60,  s.  1 ;  superseding  an  it  impassable  or  inconyenient    at 

earUer  Act  of  William  IV.  to  the  certain  times:  Arnold  v.  Solbrook 

same  effect.      See  the  Digest  of  (1873)  L.  R.  8  Q.  B.  96,  42  L.  J. 

Eng.  Case  Law,   Akixalb,  s.  t.  Q.  B.  80. 
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kind  are  discussed  in  a  case  of  the  early  sixteenth  century, 
where  a  parson  sued  for  trespass  in  carrying  away  his 
com,  and  the  defendant  justified  on  the  ground  that  the 
com  had  heen  set  out  for  tithes  and  was  in  danger  of 
being  spoilt,  wherefore  he  took  it  and  carried  it  to  the 
plaintiff's  bam  to  save  it:  to  which  the  plaintiff  demurred. 
Kingsmill  J.  said  that  a  taking  without  consent  must  be 
justified  either  by  public  necessity,  or  "  by  reasons  of  a 
condition  in  law "  ;  neither  of  which  grounds  is  present 
here;  taking  for  the  true  owner's  benefit  is  justifiable 
only  if  the  danger  be  such  that  he  will  lose  his  goods 
without  remedy  if  they  are  not  taken.  As  examples  of 
public  necessity  he  gives  pulKng  down  some  houses  to 
save  others  (in  case  of  fire,  presumably)  ((/),  and  entering 
in  war  time  to  make  fortifications.  "The  defendant's 
intention,"  said  Eede  0.  J.,  "  is  material  in  felony  but 
not  in  trespass ;  and  here  it  is  not  enough  that  he  acted 
for  the  plaintiff's  good."  A  stranger's  beasts  might  have 
spoilt  the  com,  but  the  plaintiff  would  have  had  his 
remedy  against  their  owner.  "  So  where  my  beasts  are 
doing  damage  in  another  man's  land,  I  may  not  enter  to 
drive  them  out ;  and  yet  it  would  be  a  good  deed  to  drive 
them  out  so  that  they  do  no  more  damage ;  but  it  is 
otherwise  if  another  man  drive  my  horses  into  a  stranger's 
land  where  they  do  damage,  there  I  may  justify  entry  to 
drive  them  out,  because  their  wrong-doing  took  its 
beginning  in  a  stranger's  wrong.  But  here,  because  the 
party  might  have  his  remedy  if  the  com  were  anywise 
destroyed,  the  taking  was  not  lawful.  And  it  is  not  like 
the  case  where  things  are  in  danger  of  being  lost  by 
water,   fire,   or  such  like,    for  there  the   destruction  is 

{d)  Cp.  Littleton  J.  in  Y.  B.  9  down  the  house  to  avoid  the  danger 

Edw.  IV.  35  :  '*  If  a  man  bt/  negli^  to  me,  for  if  I  let  the  hoase  stand, 

getice  softer  his  house  to  hum,  I  it  may  hum  so  that  I  cannot  quenoh 

who  am  his  neighbour  may  break  the  fire  afterwards.*' 
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without  remedy  against  any  man.  And  so  this  plea  is 
not  good"  (e),  Fisher  J.  concurred.  There  is  little  or 
nothing  to  be  added  to  the  statement  of  the  law,  though 
it  may  be  doubted  whether  it  is  now  likely  ever  to  be 
strictly  applied.  Excuse  of  this  kind  is  always  more 
readily  allowed  if  the  possessor  of  the  land  has  created  or 
contributed  to  the  necessity  by  his  own  fault,  as  where  the 
grantor  of  a  private  right  of  way  has  obstructed  it  so  that 
the  way  cannot  be  used  except  by  deviation  on  his  adjacent 
land  (/). 

Foxhunt-  At  one  time  it  was  supposed  that  the  law  justified 
^^eged.  entering  on  land  in  fresh  pursuit  of  a  fox,  because  the 

destruction  of  noxious  animals  is  to  be  encouraged;  but 
•  this  is  not  the  law  now.     If  it  ever  was,  the  reason  for 

it  has  long  ceased  to   exist  {g).     Practically  foxhunters 

do  well  enough  (in  this  part  of  the  United  Kingdom) 

with  licence  express  or  tacit. 

There  is  a  curious  and  rather  subtle  distinction  between 
justification  by  consent  and  justification  or  excuse  under 
authority  of  law.  A  possessor  by  consent,  or  a  licensee, 
may  commit  a  wrong  by  abusing  his  power,  but  (subject 
to  the  peculiar  exception  in  the  case  of  letting  or  bailment 
at  will  mentioned  above)  (/^)  he  is  not  a  trespasser.  If  I 
lend  you  a  horse  to  ride  to  York,  and  you  ride  to  Carlisle, 
I  shall  not  have  (under  the  old  forms  of  pleading)  a 


TrespaBs 
ah  initio. 


{e)  21  Hen.  "VTI.  27,  pi.  6  (but 
the  ease  seems  really  to  belong  to 
Hilary  term  of  the  next  year,  see 
s.  C.J  Keilw.  88  a;  Frowike  was 
still  Chief  Justice  of  Common  Pleas 
in  Trinity  term  21  Hen.  VII.,  ib. 
86  ft,  pi.  19 ;  he  died  in  the  follow- 
ing- vacation,  and  Rede  was  ap- 
pointed in  his  stead,  ib.  85  ft,  where 
for  Mich.  22  Hen.  VII.  we  should 
obviously  read  21) ;  op.  37  Hen.  VI. 


37,  pi.  26;  6  Edw.  IV.  8,  pi.  18, 
which  seems  to  extend  the  justifica- 
tion to  entry  to  retake  goods  which 
have  come  on  another*  s  land  by 
inevitable  accident;  see  Story, 
Bailments,  §  83  a,  note. 

(/)  &%  V.  Nettlefold  (1873) 
L.  R.  9  Ch.  Ill,  43  L.  J.  Ch.  869. 

{g)  Paul  V  Swnmerhayet  (1878) 
4  Q.  B.  D.  9,  48  L.  J.  M.  C.  33. 

[h)  P.  372,  above. 
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general  action  of  trespass,  but  an  action  on  the  case.  So 
if  a  lessee  for  years  holds  over,  he  is  not  a  trespasser, 
because  his  entry  was  authorized  by  the  lessor  (t).  But 
"  when  entry,  authority,  or  licence  is  given  to  any  one  by 
the  law,  and  he  doth  abuse  it,  he  shall  be  a  trespasser 
ab  initio y*  that  is,  the  authority  or  justification  is  not  only 
determined,  but  treated  as  if  it  had  never  existed.  "  The 
law  gives  authority  to  enter  into  a  common  inn  or 
tavern  {k) ;  so  to  the  lord  to  distrain ;  to  the  owner  of 
the  ground  to  distrain  damage  feasant ;  to  him  in  reversion 
to  see  if  waste  be  done ;  to  the  commoner  to  enter  upon 
the  land  to  see  his  cattle ;  and  such  like.  .  .  .  But  if  he 
who  enters  into  the  inn  or  tavern  doth  a  trespass,  as  if  he 
carries  away  anything ;  or  if  the  lord  who  distrains  for 
rent  (/),  or  the  owner  for  damage  feasant,  works  or  kills 
the  distress ;  or  if  he  who  enters  to  see  waste  breaks  the 
house  or  stays  there  all  night ;  or  if  the  commoner  cuts 
down  a  tree  ;  in  these  and  the  like  cases  the  law  adjudges 
that  he  entered  for  that  purpose,  and  because  the  act 
which  demonstrates  it  is  a  trespass,  he  shall  be  a  trespasser 
ah  initio  ^^  (w).  Or  to  state  it  less  artificially,  the  effect  of 
an  authority  given  by  law  without  the  owner's  consent  is 
to  protect  the  person  exercising  that  authority  from  beiug 
dealt  with  as  a  trespasser  so  long — but  so  long  only — as 
the  authority  is  not  abused.     He  is  never  doing  a  fully 

(i)  21  Edw.  IV.  76  ft,  pi.  9.  3  B.  &  S.  520,  32  L.  J.  Q.  B.  146. 

(k)  This  is   in    respect    of   the  Bistrainors  for  damage  feasant  are 

public  character  of  the  innkeeper's  still  under  the  common  law. 
employment. 

(/)  The  liabilitj  of  a  distrainor  (m)  The  Six  Carpenter*'   due,  8 

for  rent  justly  due,  in  respect  of  Co.  Rep.  146  /i,  6.     It  would  seem 

any  subsequent  irregularity,  was  that  the  rule,  beiog  founded  on  a 

reduced    to    the   real    amount   of  presumption  of  intent  from  subse- 

damage  by  11  Geo.  II.  o.  19,  s.  19  :  quent  conduct,  was  at  first  only  a 

but  thirt  does  not  apply  to  a  case  rule  of  evidence,  see  per  Holmes  J. 

where  the  distress  was  wholly  un-  in   Commonwealth  v.  Rubin  (1896) 

lawful:  Attack  v.  Bratimell  (1863)  165  Mass.  463,  455. 
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lawful  act :  he  is  rather  an  excusable  trespasser,  and 
becomes  a  trespasser  without  excuse  if  he  exceeds  his 
authority  («) :  "  It  shall  be  adjudged  against  the  peace"  (o). 
This  doctrine  has  been  applied  in  modem  times  to  the  lord 
of  a  manor  taking  an  estray  (/?),  and  to  a  sheriff  re- 
maining in  a  house  in  possession  of  goods  taken  in 
execution  for  an  imreasonably  long  time  (g).  It  is  ap- 
plicable only  when  there  has  been  some  kind  of  active 
wrong-doing ;  not  when  there  has  been  a  mere  refusal  to 
do  something  one  ought  to  do — as  to  pay  for  one's  drink 
at  an  inn  (r)  or  deliver  up  a  distress  upon  a  proper  tender 
of  the  rent  due  (»).  "  If  I  distrain  for  rent,  and  after- 
wards the  termor  offers  me  the  rent  and  the  arrears,  and  I 
withhold  the  distress  from  him,  yet  he  shall  not  have  an 
action  of  trespass  against  me,  but  detinue,  because  it  was 
lawful  at  the  beginning,  when  I  took  the  distress ;  but  if 
I  kill  them  or  work  them  in  my  own  plow,  he  shall  have 
an  action  of  trespass"  (t).  But  it  is  to  be  observed 
that  retaining  legal  possession  after  the  expiration  of 
authority  has  been  held  equivalent  to  a  new  taking,  and 
therefore  a  positive  act :  hence  (it  seems)  the  distinction 
between  the  liability  of  a  sheriff,  who  takes  possession  of 
the  execution  debtor's  goods,  and  of  a  distrainor;  the 
latter  only  takes  the  goods  into  "  the  custody  of  the  law,'^ 
and  "  the  goods  being  in  the  custody  of  the  law,  the 
distrainor  is  under  no  legal  obligation  actively  to  redeliver 
them  "  (m).    Formerly  these  refinements  were  important  as 

(fi)  Gp.  Pollock  and  Wright  on  on  Possession,  82. 

Possession,  144,  201.  (r)  The  Six    Carpenters*   Case,  S 

(o)  11  Hen.  IV.  76,  pi.  16.  Co.  Rep.  146  a,  b. 

Ip)  Oxleyv.  Watts  (1785)  1  T.  R.  W   West  v.  Xibbs  (1847)  4  C.  B. 

12,  IR.  R.  133.  172,17L.J.C.P.loO,72R.R.675. 

\q)  Ash  y.  Dawnay  (1852)  8  Ex.  (/)  litdeton  in  33  Hen.  VI.  27, 

237,  22  L.  J.  Ex.  69,  91  R.  R.  pi.  12. 

466,  sed  gu.  if  acoording  to  the  old  (»)   West  y.   Xibbs,   4  G.  B.  at 

authorities,  see  Pollock  and  Wright  p.  184,  per  Wilde  G.  J. 
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determinmg  the  proper  form  of  action.  Under  the  Judica- 
ture Acts  they  seem  to  be  obsolete  for  most  purposes  of 
oivil  liability,  though  it  is  still  possible  that  a  question  of 
the  measure  of  damages  may  involve  the  point  of  trespass 
ab  initio.  Thus  in  the  case  of  the  distrainor  refusing  to 
give  up  the  goods,  there  was  no  doubt  that  trover  or 
detinue  would  lie  {x) :  so  that  under  the  present  practice 
there  would  be  nothing  to  discuss. 


X. — Remedies. 

The  only  peculiar  remedy  available  for  this  class  of  Taking  or 
wrongs  is  distress  damage  feasant,  which,  though  an  g^^*"^ 
imperfect  remedy,  is  so  far  a  remedy  that  it  suspends 
the  right  of  action  for  the  trespass.  The  distrainor  "  has 
an  adequate  satisfaction  for  his  damage  till  he  lose  it 
without  default  in  himself ; "  in  which  case  he  may  still 
have  his  action  {t/).  It  does  not  seem  that  the  retaking  of 
goods  taken  by  trespass  extinguishes  the  tiue  owner's 
right  of  action,  though  it  would  of  course  afiFect  the 
amount  of  damages. 

Actions  for  merely  trifling   trespasses   were  formerly  Costs 
discouraged  by  statutes  providing  that  when  less  than  ^^Igs 
40«.   was  recovered  no  more  costs  than  damages  should  non^ai- 
be  allowed  except  on  the  judge's  certificate  that  the  action 
was  brought  to  try   a  right,   or  that  the  trespass  was 
"  wilful  and  malicious :  "  yet  a  trespass  after  notice  not  to 
trespass  on  the  plaintiff's  lands  was  held  to  be  "  wilful  and 
malicious,"  and  special  communication  of  such  notice  to 
the  defendant  was  not  required  (s).     But  these  and  many 

{x)  wade  C.  J.  l.  r.,  Littleton      660,  per  Holt  C.  J. 
miitup.  («)  See  Bowyer  v.  Cook  (1847)  4 

(y)   Vatpor  ▼.  Edwardt,  12  Mod.       C.  B.  236,  16  L.  J.  0.  P.   177  ; 


398  WRONGS  TO  POSSESSION  AND  PEOPEETY. 

other  statutes  as  to  oosts  were  superseded  by  the  general 
provisions  of  the  Judicature  Acts,  and  the  rule  that  a 
plaintifE  recovering  less  than  10/.  damages  in  an  action 
"  founded  on  tort "  gets  oosts  only  on  the  County  Court 
scale,  unless  by  special  certificate  or  order  (a)  ;»and  they 
are  now  expressly  repealed  (6). 

The  Court  is  therefore  not  bound  by  any  fixed  rule ; 
but  it  might  possibly  refer  to  the  old  practice  for  the 
purpose  of  informing  its  discretion.  It  seems  likely  that 
the  common  practice  of  putting  up  notice  boards  with 
these  or  the  like  words:  "Trespassers  will  be  prosecuted 
according  to  law" — words  which  are,  "if  strictly  con- 
strued, a  wooden  falsehood"  (c),  simple  trespass  not 
being  punishable  in  courts  of  criminal  jurisdiction — 
was  originally  intended  to  secure  the  benefit  of  these 
same  statutes  in  the  matter  of  costs.  At  this  day  it  may 
be  a  question  whether  the  Court  would  not  be  disposed 
to  regard  the  threat  of  an  impossible  criminal  prosecution 
as  a  fraud  upon  the  public,  and  rather  a  cause  for 
depriving  the  occupier  of  costs  than  for  awarding  them  (d). 
Several  better  and  safer  forms  of  notice  are  available  • 
a  common  American  one,  "no  trespassing,"  is  as  good 
as  any. 


JUynolds  v.  Edwards  (1794)  6  T.  B.  of  the  repealed  Acts  of  1867  and 

11,  even  where  the  defendant  had  1882) ;    see  "  The  Annnal  Prac- 

intended  and  endeavoured  to  avoid  tice,"  1901,  ii.  566. 

trespassing ;   but  this  was  doubted  j^j  ^^  ^  ^g  y.^^  ^  ^^ 
by  PoUock  C.   B.   in   Swinfen  v. 

Bacon  (1860)  6  H.  &  N.  184,  188,  W  ^-    W-    Maitland,   «' Justice 

30  L.  J.  Ex.  33,  36.     Cp.  Gayford  *»^  PoUoe,"  p.  13. 

V.  Chouler  [1898]  1  Q.  B.  816,  67  (rf)  At  aU  events  the  threat  of 

L.  J.  Q.  B.  404,  on  the  Malicious  spring-guns,   still    not   quite  un- 

Injuries  to  Property  Act.  known,  can   do   the  occupier   no 

(a)    County  Courts   Act,   1888,  good,   for  to  set  spring  guns   is 

s.  1 16  (substituted  for  like  provisions  itself  an  offence. 
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"Nothing  on  earth,"  said  Sir  Walter  Scott,  "would 
induce  me  to  put  up  boards  threatening  prosecution,  or 
cautioning  one's  fellow-creatures  to  beware  of  man-traps 
and  spring-guns.  I  hold  that  all  such  things  are  not 
onlj  in  the  highest  degree  offensive  and  hurtful  to  the 
feelings  of  people  whom  it  is  every  way  important  to 
conciliate,  but  that  they  are  also  quite  inefficient "  {e).  It 
must  be  remembered  that  Scott  never  ceased  to  be  a 
lawyer  as  well  as  a  man  of  letters.  It  was  partly  the 
legal  knowledge  and  tastes  displayed  in  the  Waverley 
Novels  that  identified  him  in  the  eyes  of  the  best  critics 
as  the  author. 

An  injunction  can  be  granted  to  restrain  a  continuing  Injunc- 
trespass,  such  as  the  laying  and  keeping  of  waterpipes 
imder  a  man's  ground  without  either  his  consent  or  justi- 
fication by  authority  of  law ;  and  the  plaintiff  need  not 
prove  substantial  damage  to  entitle  himself  to  this  form  of 
relief  (/).  On  the  other  hand  the  right  to  an  injunction 
does  not  extend  beyond  the  old  common-law  right  to  sue 
for  damages:  a  reversioner  cannot  have  an  injunction 
without  showing  permanent  injury  to  the  reversion  (j/). 

Of  course  it  may  be  a  substantial  injury,  though  with- 
out any  direct  damage,  to  do  acts  on  another  man's  land 
for  one's  own  profit  without  his  leave ;  for  he  is  entitled  to 
make  one  pay  for  the  right  to  do  them,  and  his  power  of 
withholding  leave  is  worth  to  him  precisely  what  it  is 
worth  to  the  other  party  to  have  it  (h). 


(e)  Lockhart's  Life  of  Scott,  vii.  Gh.  Div.  689,  51  L.  J.  Gh.  685.    In 

377,   ed.    1839,   ex   r$lat%09U  BasU  Allen  v.  Martin  (1875)  L.  R.  20  Eq. 

Hall.  462,  the  plaintiffs  were  in  posses- 

(/)  Goodion  y.  Hichardsm  (1874)  »on  of  part  of  the  land  affected. 
L.  R.  9  Ch.  221,  43  L.  J.  Ch.  790.  (h)  See  L.  R.  9  Oh.  224,  20  Oh. 

(^)  Cooper  ▼.  Crabtree  (1882)  20  Div.  692. 
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Effect  of  Before  the  Common  Law  Procedure  Acts  an  owner, 
procedure,  tenant,  Or  reversioner  who  had  suffered  undoubted  injury 
might  be  defeated  by  bringing  his  action  in  the  wrong 
form,  as  where  he  brought  trespass  and  failed  to  show  that 
he  was  in  present  possession  at  the  time  of  the  wrong 
done  (i).     But  such  cases  can  hardly  occur  now. 

(0  Brown  y.  Notley  (1848)  3  Ex.       J2.  Co.  (1849)  8  C.  B.  26,  18  L.  J. 
221,  18  L.  J.  Ex.  39,   77  R.  R.      C.  P.  330,  79  R.  R.  388. 
608;   Filgrim  v.   Southampton^  ^. 
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CHAPTER  X. 

NUISANCE. 

Nuisance  is  the  wrong  done  to  a  man  by  unlawfully  Nmsanoe: 
disturbing  him  in  the  enjoyment  of  his  property  or,  in  private. 
«ome  cases,  in  the  exercise  of  a  common  right.  The 
^'Tong  is  in  some  respects  analogous  to  trespass,  and  the 
two  may  coincide,  some  kinds  of  nuisance  being  also 
continuing  trespasses.  The  scope  of  nuisance,  however, 
is  wider.     A  nuisance  maj*^  be  public  or  private. 

Public  or  common  nuisances  affect  the  Being's  subjects 
at  large,  or  some  considerable  portion  of  them,  such  as 
the  inhabitants  of  a  town;  and  the  person  therein 
offending  is  liable  to  criminal  prosecution  (a).  A  public 
nuisance  does  not  necessarily  create  a  civil  cause  of  action 
for  any  person ;  but  it  may  do  so  under  certain  conditions. 
A  private  nuisance  affects  only  one  person  or  a  deter- 
minate number  of  persons,  and  is  the  ground  of  civil 
proceedings  only.  Generally  it  affects  the  control,  use,  or 
enjoyment  of  immovable  property;  but  this  is  not  a 
necessary  element  according  to  the  modem  view  of  the 
law.  Certainly  the  owner  or  master  of  a  ship  lying  in 
harbour,  for  example,  might  be  entitled  to  complain  of 
a  nuisance  created  by  an  occupier  on  the  wharf  or  shore 
which  made  the  ship  uninhabitable. 

{a)  There  was  formerly  a  man-  Apparently  the  King's  Bench  Divi- 

datory  "writ  for  the  abatement  of  sion  still  has  in  theory  jurisdiction 

public  nuisances  in  cities  and  cor-  to  grant  such  writs  (as  distinct  from 

porate  towns  and  boroughs.  See  the  the  common  j udgment  on  an  indiot- 

ourious  precedent  in  F.  N.  B.  185  D.  ment) ;  see  Russell  on  Grimes,  i.  440. 

P. — ^T.  D  D 
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Private  "We  shall  first  consider  in  what  oases  a  oommoii  nuisance 

action  for    exposes  the  person  answerable  for  it  to  civil  as  well  as 
n^nce.    criminal  process,  in  other  words,  is  actionable  as  well  as 
indictable. 

"  A  common  nuisance  is  an  unlawful  act  or  omission  to 
discharge  a  legal  duty,  which  act  or  omission  endangers 
the  lives,  safety,  health,  property,  or  comfort  of  the  public, 
or  by  which  the  public  are  obstructed  in  the  exercise  or 
enjoyment  of  any  right  common  to  all  her  Majesty's 
subjects"  (6).  Omission  to  repair  a  highway,  or  the 
placing  of  obstructions  in  a  highway  or  public  navigable 
river,  is  a  familiar  example. 

In  order  to  sustain  an  indictment  for  nuisance  it  is 
enough  to  show  that  the  exercise  of  a  common  right  of 
the  King's  subjects  has  been  sensibly  interfered  with. 
It  is  no  answer  to  say  that  the  state  of  things  causing 
the  obstruction  is  in  some  other  way  a  public  convenience. 
Thus  it  is  an  indictable  nuisance  at  common  law  to  lay 
down  a  tramway  in  a  public  street  to  the  obstruction  of  the 
ordinary  traffic,  although  the  people  who  use  the  cars  and 
save  money  and  time  by  them  may  be  greater  in  number 
than  those  who  are  obstructed  in  their  use  of  the  highway 
in  the  manner  formerly  accustomed  (c). 

It  is  also  not  material  whether  the  obstruction  inter- 
feres with  the  actual  exercise  of  the  right  as  it  is  for 
the  time  being  exercised.  The  public  are  entitled,  for 
example,  to  have  the  whole  width  of  a  public  road  kept 
free  for  passing  and  repassing,  and  an  obstruction  is 
not  the  less  a  nuisance  because  it  is  on  a  part  of  the 

{b)  Criminal    Code     (Indictable  (c)  i2.  v.  Train  (1862)  2  B.  &  S. 

Offences)  Bill,  1879  (as  amended  in  640,  31  L.  J.  M.  C.  169.    Modem 

Committee),  a.  150;  op.  Stephen,  tramways  and  light  railways  have 

Digest  of  Criminal  Law,  art.  1 76,  been  made  nnder  statntory  antho- 

and  illnstrations  thereto,  and  the  rity. 
'Indian  Penal  Code,  b.  268. 
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highway  not  oommonly  used,  or  otherwise  leaves  room 
enough  for  the  ordinary  amount  of  traffic  (d). 

Further  discussion  and  illustration  of  what  amounts  to 
an  indictable  nuisance  must  be  sought  in  works  on  the 
criminal  law. 

A  private  action  can  be  maintained  in  respect  of  a  Special 
public  nuisance  by  a  person  who  suffers  thereby  some  mi^t  be 
particular  loss  or  damage  beyond  what  is  suffered  by  *^^^^- 
him  in  common  with  all  other  persons  affected  by  the 
nuisance.  Interference  with  a  common  right  is  not  of 
itself  a  cause  of  action  for  the  individual  citizen.  Particular 
damage  (e)  consequent  on  the  interference  is.  If  a  man 
digs  a  trench  across  a  highway,  I  cannot  sue  him 
simply  because  the  trench  prevents  me  from  passing 
along  the  highway  as  I  am  entitled  to  do  ;  for  that  is  an 
inconvenience  inflicted  equally  on  all  men  who  use  the 
road.  But  if,  while  I  am  lawfully  passing  along  after 
dark,  I  fall  into  this  trench  so  that  I  break  a  limb,  or 
goods  which  I  am  carrying  are  spoiled,  I  shall  have 
my  action;  for  this  is  a  particular  damage  to  myself 
resulting  from  the  common  nuisance,  and  distinct  from 
the  mere  obstruction  of  the  common  right  of  passage 
which  constitutes  that  nuisance  (/).     If  a  trader  is  con- 

{d)  l\trMr  y.  Ringvcood  Highway  whereby  it  seems  the  plaintiff  was 

Board  (1870)  L.    R.   9  Eq.   418.  deprived  of   the  use  of  his  own 

Compare  the  similar  doctrine  as  to  private  way  abutting  thereon  (the 

obstruction  of  lights,  infra.  statement  is  rather  obscure) :  per 

{e)  *'  Particular    damage  "    and  Fitzherbert,  a  man  shall  have  his 

<<  special  damage"  are   used  in-  action  for  a  public  nuisance  if  he  is 

differently  in  the  authorities ;  the  more  incommoded  than  others.   "If 

former     seems      preferable,     for  one  make  a  ditch  across  the  high 

'*  special  damage,  "as  we  have  seen,  road,  and  I  come  riding  along  the 

has  another  technical  meaning  in  road  at  night,  and  I  and  my  horse 

the  law  of  defamation.  are  thrown  in  the  ditch  so  that  I 

(/)  T.  B.  27  Hen.  VIII.  27,  pi.  have  thereby  great   damage  and 

10.  Action  for  stopping  a  highway,  annoyance,  I  shall  have  my  action 

dd2 
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veying  his  goods  in  barges  along  a  navigable  river,  and 
by  reason  of  the  navigation  being  unlawfully  obstructed 
has  to  unload  his  merchandise  and  carry  it  overland  at 
an  increased  expense,  this  is  a  particular  damage  which 
gives  him  a  right  of  action  (g).  Though  it  is  a  sort  of 
consequence  likely  to  ensue  in  many  individual  cases, 
yet  in  every  case  it  is  a  distinct  and  specific  one.  Where 
this  test  fails,  there  can  be  no  particular  damage  in  a 
legal  sense.  If  the  same  man  is  at  divers  times  delayed 
by  the  same  obstruction,  and  incurs  expense  in  removing 
it,  this  is  not  of  itself  sufficient  particular  damage ;  the 
damage,  though  real,  is  "  conmion  to  all  who  might  wish, 
by  removing  the  obstruction,  to  raise  the  question  of  the 
right  of  the  public  to  use  the  way  "  (A).  The  diversion 
of  traffic  or  custom  from  a  man's  door  by  an  obstruction 
of  a  highway,  whereby  his  business  is  interrupted,  and 
his  profits  diminished,  seems  to  be  too  remote  a  damage 
to  give  him  a  right  of  private  action  (t),  unless  indeed 
the  obstruction  is  such  as  materially  to  impede  the 
immediate  access  to  the  plaintiff's  place  of  business 
more  than  other  men's,  and  amounts  to  something  like 
blocking  up  his  doorway  (A-).     Whether  a  given  case  falls 

agaizifit  him  who  made  this  ditch,  is  treated  as  overmled  by  the  re- 

becanse  I  am  more  damaged  than  marks  of  Lord  Ghehnsford  and  Lord 

any  other  man."     Held  that  saffi-  Granworth.    Probably  this  would 

cient  particular  damage  was  laid.  not  be  accepted  in  other  jurisdic- 

{ff)  Rose  v.  Miles  (1815)  4  M.  &  tions  where   the   common  law  is 

S.    101,    16  B..    R.  405,    and   in  received.      In    Massachusetts,    at 

Bigelow  L.  C.  460.  least,  Wilke$  v.  Hungerford  Market 

{h)   Winterhottofn  v.  Lord  Derby  Co.  was  adopted  by  the  Supreme 

(1867)  L.  B.  2  Ex.  316,  322,  36  Court  in  a  yery  fuU  and  careful 

L.  J.  Ex.  194.  judgment:   Stetson  v.  Faxon  (1837) 

(i)  Ricket  V.  Metrop.  R,  Co.  (1867)  19  Pick.  147. 
L.  R.  2  H.  L.  at  pp.  188, 199.   See 

the  comments  of  Willes  J.  in  Beckett  {k)  Fritz  v.  Sobson  (1880)  14  Ch. 

V.  MidlandR.  Co.  (1867)  L.  R.  3  C.  P.  D.  542,  49  L.  J.  Ch.  321  ;  Barber  v. 

atp.lOO,where^iM"Mv.JTM«^*r/brrf  Fenley  [1893]  2  Ch.  447,  62  L.  J. 

Market  Co.  (1835)  2  Bing.  N.  C.  281  Ch.  623. 
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under  the  role  or  the  exception  must  depend  on  the  facts 
of  that  case:  and  what  is  the  true  principle,  and  what 
the  extent  of  the  exception,  is  open  to  some  question  (/). 
If  horses  and  waggons  are  kept  standing  for  an  unreason- 
able time  in  the  highway  opposite  a  man's  house,  so 
that  the  access  of  customers  is  obstructed,  the  house  is 
darkened,  and  the  people  in  it  are  annoyed  by  bad 
smells,  this  damage  is  sufficiently  '^particular,  direct, 
and  substantial"  to  entitle  the  occupier  to  maintain  an 
action  (m). 

The  conception  of  private  nuisance  was  formerly  limited  Private 

,      .  r  nuisance^ 

to  injuries  done  to   a  man's  freehold  by  a  neighbour's  what. 

acts,  of  which  stopping  or  narrowing  rights  of  way  and 

flooding  land  by  the  diversion  of  watercourses  appear  to 

have  been  the  chief  species  (w).     In  the  modem  authorities 

it  includes  all  injuries  to  an  owner  or  occupier  in  the 

enjoyment  of  the  property  of  which  he  is  in  possession, 

without  regard  to  the  quality  of  the  tenure  (o).     Black- 


{f)  In  Fritz  v.  Eohaon  (last  note) 
Fry  J.  did  not  lay  down  any  general 
proposition.  How  far  the  principle 
of  Lyon  y.  lUhmongers*  Company 
(1876)  1  App.  Ca.  662,  46  L.  J.  Ch. 
68,  is  really  consistent  with  ticket 
y.  Jfelrop,  R.  Co,  is  a  problem  that 
can  be  finally  solved  only  by  the 
Honjte  of  Lords  itself.  According 
to  Lyon  v.  FUhmongert^  Company  it 
should  seem  that  blocking  the  access 
to  a  street  is  (if  not  justified)  a 
yiolation  of  the  distinct  private 
right  of  eyery  occupier  in  the 
street :  and  such  rights  are  not  the 
less  private  and  distinct  because 
they  may  be  many ;  see  Harrop  y. 
Hir9t  (1868)  L.  B.  4  Ex.  43,  38 
L.  J.  Ex.  1.  In  this  yiew  it  is 
difficult  to  see  that  loss  of  custom 


is  otherwise  than  a  natural  and 
probable  consequence  of  the  wrong. 
And  cp.  the  case  in  27  Hen.  VIII. 
cited  aboye,  p.  403.  In  Rieket't 
ease  Lord  Weetbury  strongly  dis- 
sented from  the  majority  of  the 
Lords  present ;  L.  R.  2  H.  L.  at 
p.  200. 

(m)  Benjamin  y.  Storr  (1874) 
L.  R.  9  C.  P.  400,  43  L.  J.  C.  P. 
162.  Compare  further,  as  to 
damage  from  unreasonable  user  of 
a  highway,  Harris  y.  Mobbs  (1878) 
3  Ex.  D.  208;  mikins  y.  Day 
(1883)  12  Q.  B.  D.  110. 

(n)  F.  N.  B.  "  Writ  of  Assize  of 
Nuisance,"  183  I.  sqq, 

(o)  See  per  Jessel  M.  R.  in  Jones 
y.  ChappeU  (1876)  L.  B.  20  Eq.  at 
p.  543. 
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stone's  phrase  is  '' anything  done  to  the  hurt  or  annoyance 
of  the  land,  tenements,  or  hereditaments  of  another  "  (p) — 
that  is,  so  done  without  any  lawful  ground  of  justification 
or  excuse.  The  ways  in  which  this  may  happen  are 
indefinite  in  number,  but  f sdl  for  practical  purposes  into 
certain  well  recognized  classes. 

Kinds  of         Some  acts  are  nuisances,  accordins:  to  the  old  authorities 

nuisanoe  '  P 

affect-        and  the  course  of  procedure  on  which  they  were  founded, 

1.  Owner-  which  involve  such  direct  interference  with  the  rights  of  a 
*  ^^'  possessor  as  to  be  also  trespasses,  or  hardly  distinguishable 

from  trespasses.  ^^  A  man  shall  have  an  assize  of  nuisance 
for  building  a  house  higher  than  his  house,  and  so  near 
his,  that  the  rain  which  falleth  upon  that  house  falleth 
upon  the  plaintiff's  house  "  (^).  And  it  is  an  actionable 
nuisance  if  a  tree  growing  on  my  land  overhangs  the 
public  road  or  my  neighbour's  land  (r).  In  this  class  of 
cases  nuisance  means  nothing  more  than  encroachment 
on  the  legal  powers  and  control  of  the  public  or  of  one's 
neighbour.  It  is  generally,  though  not  necessarily  («), 
a  continuing  trespass,  for  which,  however,  in  the  days 
when  forms  of  action  were  strict  and  a  mistake  in 
seeking  the  proper  remedy  was  fatal,  there  was  a  greater 
variety  and  choice  of  remedies  than  for  ordinary  tres- 
passes. Therefore  it  is  in  such  a  case  needless  to  inquire, 
except  for  the  assessment  of  damages,  whether  there  is 
anything  like  nuisance  in  the  popular  sense.  Still  there  is 
a  real  distinction  between  trespass  and  nuisance  even  when 

{p)  Comm.  iii.  216.  2  K.  B.  448,  73  L.  J.  K.  B.  894. 

{g)F.'S.B.l8iD.;  Ptnruddoek's  (9)  Fay    v.    Frmtiee,     note    (^), 

ca.  5  Go.  Rep.  100  b ;  Fay  t.  Prett'  where    the    Court    was  astute  to 

iice  (1845)  1  G.  B.  828,  14  L.  J.  C.  P.  snpport  the  deolaration  after  rer- 

298,  68  R.  R.  823.  diet.  The  oyerhanging  of  branches, 

(r)  Best  J.  in  Earl  of  Lontdale  v.  or  growing  of  rooto  into  a  neigh- 

NeUon  (1823)  2  B.  &  G.  302, 311,  26  hour's  soil,  is  not  a  trespass,  see 

R.R.363,  370;  SmiihT. Giddy\\^Q\']  p.  349,  above. 
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thej  are  oombiDed:  the  cause  of  aotion  in  trespass  is 
interference  with  the  right  of  a  possessor  in  itself,  while  in 
nuisance  it  is  the  inoommodity  which  is  proved  in  fact  to 
be  the  consequence,  or  is  presumed  by  the  law  to  be  the 
natural  and  necessary  consequence,  of  such  interference  : 
thus  an  overhanging  roof  or  cornice  is  a  nuisance  to  the 
land  it  overhangs  because  of  the  necessary  tendency  to 
discharge  rain-water  upon  it  (t). 

Another  kind  of  nuisance  consists  in  obstructions  of  2.  lura  in 
rights  of  way  and  other  rights  over  the  property  of  others. 
"  The  parishioners  may  pull  down  a  wall  which  is  set 
up  to  their  nuisance  in  their  way  to  the  church ''  (w).  In 
modem  times  the  most  frequent  and  important  examples 
of  this  class  are  cases  of  interference  with  rights  to 
light.  Here  the  right  itself  is  a  right  not  of  dominion, 
but  of  use ;  and  therefore  no  vn*ong  is  done  (x)  unless  and 
until  there  is  a  sensible  interference  with  its  enjoyment,  as 
we  shall  see  hereafter.  But  it  need  not  be  proved  that 
the  interference  causes  any  immediate  harm  or  loss.  It 
is  enough  that  a  legal  right  of  use  and  enjoyment  is 
interfered  with  by  conduct  which,  if  persisted  in  without 
protest,  would  furnish  evidence  in  derogation  of  the  right 
itself  (y). 

A  third  kind,  and  that  which  is  most  commonly  spoken  3.  Con- 
of  by  the  technical  name,  is  the  continuous  doing  of  some-  I^^joy- 
thing  which  interferes  with  another's  health  or  comfort  in  ™®^*- 
the  occupation  of  his  property,  such  as  carrying  on  a  noisy 
or  offensive  trade.   Continuity  is  a  material  factor :  merely 
temporary  inconvenience  caused  to  a  neighbour  by  "  the 

(/)  Baten^B  ea.  9  Co.  Rep.  53  J.  see   Turner  v.   Ringwood  Sighway 

(«)  F.  N.  B.  185  B.  ^"^'^  (^^^^)  ^-  ^'  ^  ^-  *^3- 

^  ^  (y)  Harrop  v.  Hirst  (1868)  L.  R. 

{x)  Otherwise  as  to  publio  ways :      4  Ex.  43,  38  L.  J.  ]^.  1. 
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execution  of  lawful  works  in  the  ordinary  user  of  land  "  is 
not  a  nuisance  (2). 

Measureof  What  amount  of  annoyance  or  inconvenience  will 
amount  to  a  nuisance  in  point  of  law  cannot,  by  th^ 
nature  of  the  question,  be  defined  in  precise  terms  (a). 
Attempts  have  been  made  to  set  more  or  less  arbitrary 
limits  to  the  jurisdiction  of  the  Court,  especially  in  cases- 
of  miscellaneous  nuisance,  as  we  may  call  them,  but  they 
have  failed  in  every  direction.  Where  nuisance  is  once 
proved,  the  defendant's  intention  is  not  material;  but  a 
proved  intention  to  annoy  the  plaintiff  may  be  relevant 
to  show  that  the  defendant  is  not  using  his  property  in 
an  ordinary  and  legitimate  way  such  as  good  neighbours 
mutually  tolerate,  and  it  will  naturally  set  the  Court 
against  him  in  all  matters  of  discretion  (b).  As  to  the 
several  classes  of  facts  usually  considered  in  cases  of 
nuisance : — 

iDjury  to  (a)  It  is  not  necessary  to  constitute  a  private  nuisance 
n^  not  t^**  ^®  ^^*s  ^^  s^^  ^^  things  complained  of  should  be 
be  shown,  noxious  in  the  sense  of  being  injurious  to  health.  It 
is  enough  that  there  is  a  material  interference  with  the 
ordinary  comfort  and  convenience  of  life — '*  the  physical 
comfort  of  human  existence  " — by  an  ordinary  and  reason- 
able standard  (r)  ;   there  must  be  something  more  than 


(«)   ffarritan    t.     Southwark     ^  (b)  See  Chriitie  v.  Darey  [1893} 

Vauxhall   Water  Co.  [1891]  2  Ch.  1  Ch.  316,  826,  62  L.  J.  Ch.  439. 
409,  60  L.  J.  Ch.  630. 

(a)  As  to    the   construction    of  W   Waltery.  Selfe,  A'DeO.k^m. 

"nuisance"  in  a  covenant,  which  315,  321,  322,  20  L.  J.  Ch.  433, 

it  seems  need  not  be  confined  to  ^7   R.   R.   393,   affd.   on   appeal, 

tortious  nuisance,  see  Tod-Heatly  19  L.  T.  308,  87  R.  R.  401  (Knight- 

V.  Benham  (1888)  40  Ch.  Div.  80,  ^ruoe    V.-C.     1851) ;      Crump    ▼. 

58  L.  J.  Ch.  83.  Lambert  (1867)  L.  R.  3  Eq.  409. 
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mere  loss  of  amenity  (rf),  but  there  need  not  be  positive 
hurt  or  disease. 

(b)  In  ascertaining  whether  the  property  of  the  plaintiff  PlainUff 
is  in  fact  injured,  or  his  comfort  or  convenience  in  fact  titled  by " 
materially  interfered  with,  by  an  alleged  nuisance,  regard  ^^™^ 
is  had  to  the  character  of  the  neighbourhood  and  the  pre-  t^c  nui- 

.      .      sance. 

existing  circumstances  {e).  But  the  fact  that  the  plaintiff 
was  already  exposed  to  some  inconvenience  of  the  same 
kind  will  not  of  itself  deprive  him  of  his  remedy.  Even 
if  there  was  already  a  nuisance,  or  what  would  be  a 
nuisance  in  a  different  kind  of  neighbourhood,  that  is  not 
a  reason  why  the  defendant  should  set  up  an  additional 
nuisance  (/).  He  is  not  entitled  to  inflict  on  the  plaintiff 
a  substantial  amount  of  discomfort  in  excess  of  what  is 
already  tolerated  by  local  usage  under  the  existing 
conditions  (g).  The  fact  that  other  persons  are  wrong- 
doers in  the  like  sort  is  no  excuse  for  a  wrong-doer.  If  it 
is  said  "This  is  but  one  nuisance  among  many,"  the 
answer  is  that,  if  the  others  were  away,  this  one  remaining 
would  clearly  be  wrong;  but  a  man  cannot  be  made  a 
wrong-doer  by  the  lawful  acts  of  third  persons,  and  if 
it  is  not  a  wrong  now,  a  prescriptive  right  to  continue  it 
in  all  events  might  be  acquired  under  cover  of  the  other 
nuisances :  therefore  it  must  be  wrongful  from  the  first  (h). 
Neither  does  it  make  any  difference  that  the  very  nuisance 


(d)    Sahin  v.   Xorth  Brancepeth  page. 

Coal  Co.  (1874)  L.  R.  9  Oh.  705,  44  {g)  Swihmer  v.  Pohnte   [1906]    1 

L.  J.  Oh.  149 ;   see  judgment  of  Ch.  234,  75  L.  J.  Ch.  79,  C.  A. 

James  L.  J.,  L.  R.  9  Ch.  at  pp.  (A)  Crossley  v.  Lightotcler  (1867) 

709,  710.  L.  R.  2  Ch.  478,  36  L.  J.  Ch.  684. 

{e)  St.  Helen' 9    Smelting    Co.   v.  The  same  point  was  (among  others) 

Tipping  (1866)  11  H.  L.  C.  642,  36  decided  many  years  earlier  (1849) 

11.3.0,.^.^^;  Sturgeay.Bridgman  in   Wood  v.  Wavd,  3  Ex.  748,   18 

(1879)  11  Ch.  Div.  at  p.  866.  L.  J.  Ex.  305,  77  R.  R.  809. 

(/)   Walter  v.  Selfe,  note  {e)  last 
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oomplained  of  existed  before  the  plaintiff  became  owner 
or  oocupier.  It  was  at  one  time  held  that  if  a  man 
came  to  the  nuisance,  as  was  said,  he  had  no  remedy  (/) ; 
but  this  has  long  ceased  to  be  law  as  regards  both  the 
remedy  by  damages  (j)  and  the  remedy  by  injunction  (k). 
The  defendant  may  in  some  cases  justify  by  prescription, 
or  the  plaintiff  be  barred  of  the  most  effectual  remedies  by 
acquiescence.  But  these  are  distinct  and  special  grounds 
of  defence,  and  if  relied  on  must  be  f uUy  made  out  by 
appropriate  proof. 

Further,  the  wrong  and  the  right  of  action  begin  only 
when  the  nuisance  begins.  Therefore  if  Peter  has  for 
many  years  carried  on  a  noisy  business  on  his  own  land, 
and  his  neighbour  John  makes  a  new  building  on  his  own 
adjoining  land,  in  the  occupation  whereof  he  finds  the 
noise,  vibration,  or  the  like,  caused  by  Peter's  business  to 
be  a  nuisance,  Peter  cannot  justify  continuing  his  opera- 
tions as  against  John  by  showing  that  before  John's  build- 
ing was  occupied,  John  or  his  predecessors  in  title  made 
no  complaint  (/). 

Innocent  (c)  Again,  a  nuisance  is  not  justified  by  showing  that 

or^eces-  ^^  trade  or  occupation  causing  the  annoyance  is,  apart 

characi^  from  that  annoyance,  an  innocent  or  laudable  one.    "  The 

offensive  building  of  a  lime-kiln  is  good  and  profitable;  but  if  it  be 

is  no  built  so  near  a  house  that  when  it  bums  the  smoke  thereof 

answer.  qt^{qj>q  into  the  house,  so  that  none  can  dweU  there,  an 
action  lies  for  it "  (m).     "  A  tan-house  is  necessary,  for  all 


(t)  Blackstoue  ii.  403. 

(j)  E.g.  St.  Helen's  Sm$lting  Co. 
V.  Tipping  (1865)  U  H.  L.  C.  6*2, 
35  L.  J.  Q.  B.  66. 

(k)  Tipping  v.  St.  Helen**  Smelting 
Co.  (1865)  L.  R.  1  Ch.  66,  a  suit 
for  injanction  on  the  same  facts ; 


FletningY.HitlopilSSe)  U  App.  Ca. 
(So.)  686,  §88,  697. 

(0  Sturget  y.  Bridgman  (1879)  11 
Ch.  D'lY.  862,  48  L.  J.  Ch.  875. 

(m)  Aldred'sea.  (1610)  9  Co.  Rep. 
69  a. 
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men  wear  shoes ;  and  nevertheless  it  may  be  pulled  down 
if  it  be  erected  to  the  nuisance  of  another.  In  like  manner 
of  a  glass-house ;  and  they  ought  to  be  erected  in  places 
convenient  for  them  "  (n).  So  it  is  an  actionable  nuisance 
to  keep  a  pigstye  so  near  my  neighbour's  house  as  to 
make  it  unwholesome  and  \mfit  for  habitation,  though 
the  keeping  of  swine  may  be  needful  for  the  sustenance 
of  man  (o).  Merchants  and  tradesmen  cannot  load  and 
unload  their  goods  in  a  town  vdthout  some  temporary 
obstruction  of  the  highway,  but  it  is  a  nuisance  if  such 
use  of  the  highway  is  so  extensive  and  constant  as  to 
amount  to  an  appropriation  of  the  highway  to  the  trader's 
own  purposes  (p). 

(d)  Where  the  nuisance  complained  of  consists  wholly  Conve- 
or  chiefly  in  damage  to  property,  such  damage  must  be  place />rr 
proved  as  is  of  appreciable  magnitude  and  apparent  to  '^^^^ 
I)ersons  of  common  int;elligence ;  not  something  discover- 
able only  by  scientific  tests  (q).     And  acts  in  themselves 
lawful  and  innoxious  do  not  become  a  nuisance  merely 
because  they  make  a  neighbouiing  house  or  room  less  fit 
for  carrying  on  some  particular  industry,  without  inter- 
fering with  the   ordinary  enjoyment   of    life  (r).      But 

(«)  Jones  V.  Fowell,  Palm.  539,  [1901]  1  Oh.  205,  70  L.  J.  Ch.  148. 

approved  and  explained  by  Ex.  Ch.  (p)  A.-G.  y.  Brighton  and  Sote 

in  Bamford   v.    Tttmley    (1862)    3  Co-op,  Supply  Asioeiation  [1900]  1 

B.  &  S.  66,  31  L.  J.  Q.  B.  286.  Ch.  276,  69  L.  J.  Ch.  204,  C.  A. 

As    to    **  convenient,"    see    next  {q)  Salvin    v.   North    Braneepeth 

paragraph.  Coal  Co.  (1874)  L.  R.  9  Ch.  705,  44 

(o)  Aldred*s  ea.   note   (m).     Cp.  L.  J.  Ch.  149. 

Broder  v.  Saillard  (1876)  2  Ch.  D.  (r)  Bobinson  v.  Kihei't  (1889)  41 

692,  701  (Jessel  M.  R.),  45  L.  J.  Ch.  Div.  88,  58  L.  J.  Ch.  392  ; 

Ch.  414,  followed  in  Beinhardt  ▼.  Warren  v.  Broicn  [1900]  2  Q.  B. 

MentMti  (1889)  42  Ch.  D.  685,  58  722,  69  L.  J.  Q.  B.  842,  jadgment 

L.  J.  Ch.  787,  which  was  also  in-  of  Wright  J.  reversed  in  C.   A. 

tended  to  foUow^fliM/orrfv.  TumUy  [1902]  1  K.  B.  16,  71  L.  J.  K.  B. 

(last  note)  and  not  to  lay  down  any-  12,  but  in  effect  restored  by  the 

thing  new,  see  A.-G.  v.  Cole  ^  Son  House  of  Lords  in  Colli  y.  Some  and 
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where  material  damage  in  this  sense  is  proved,  or 
material  discomfort  according  to  a  sober  and  reasonable 
standard  of  comfort,  it  is  no  answer  to  say  that  the 
offending  work  or  manufacture  is  carried  on  at  a  place  in 
itself  proper  and  convenient  for  the  purpose.  A  right  to 
do  something  that  otherwise  would  be  a  nuisance  may  be 
established  by  prescription,  but  nothing  less  will  serve. 
Or  in  other  words  a  place  is  not  in  the  sense  of  the  law 
convenient  for  me  to  bum  bricks  in,  or  smelt  copper^ 
or  carry  on  chemical  works,  if  that  use  of  the  place  is 
convenient  to  myself  but  creates  a  nuisance  to  my  neigh- 
bour (s). 

Modes  of  (e)  No  particular  combination  of  sources  of  annoyance 
^^J'  is  necessary  to  constitute  a  nuisance,  nor  are  the  possible 
sources  of  annoyance  exhaustively  defined  by  any  rule 
of  law.  '*  Smoke,  unaccompanied  with  noise  or  noxious 
vapour,  noise  alone,  offensive  vapours  alone,  although  not 
injurious  to  health,  may  severally  constitute  a  nuisance  to 
the  owner  of  adjoining  or  neighbouring  property"  (t). 
The  persistent  ringing  and  tolling  of  large  bells  (m),  the 
loud  music,  shouting,  and  other  noises  attending  the  per- 


Colcnial  Stores  [1904]   A.  C.   179,  Mole  v.  Barlow  (1858)  4  C.  B.  N.  S. 

73  L.  J.  Oh.  484.     The  ordinary  334,  27  L.  J.  C.  P.  207  :  see  ShotU 

enjoyment  of  life,  however,  Beems  Iron  Co.  v.  Inplia  (1882)  7  App.  Ca. 

to  include  the  maintenance  of  a  due  (So.)  at  p.  628. 

temperature  in  one's  wine  cellar:  {t)  BomillyM.  R.,  Crwfnpv.  Xam- 

Reinhardt  v.  MeiUtuti  (1889)  42  Ch.  bert  (1867)  L.  R.  3  Eq.  at  p.  412. 

D.  685,  58  L.  J.  Ch.  787.  (u)  Soltau  v.   Be  Held  (1851)  2 

(«)  St,   Helen's    SmeUing   Co.    v.  Sim.  N.  S.  133,  89  R.  R.  245.    The 

Tipping  (1866)  11  H.  L.  C.  642,  36  belh*  belonged  to  a  Roman  Catholic 

L.  J.  Q.  B.  66,  Big^low  L.  C.  454  ;  church ;  the  judgment  points  out 

Bamford  ▼.  Tumleij  (1862)  Ex.  Ch.  (at  p.  160)  that  such  a  building  is 

3  B.  &  S.  66,  31  L.  J.  Q.  B.  28G ;  not  a  church  in  the  eye  of  the  law» 

Careij    v.     Ledbitter    (18S2-3)     13  and  cannot  claim  the  same  privi- 

C.  B.  N.  S.  470,  32  L.  J.  C.  P.  leges  as  a  parish  church  in  refrpect 

104.      These    authorities  overrule  of  bell-ringing. 
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formanoes  of  a  circus  {x)y  the  collection  of  a  crowd  of 
disorderly  people  by  a  noisy  entertainment  of  music  and 
fireworks  (y),  to  the  grave  annoyance  of  dwellers  in  the 
neighbourhood,  have  all  been  held  to  be  nuisances  and 
restrained  by  the  authority  of  the  Court.  The  use  of  a 
dwelling-house  in  a  street  of  dwelling-houses,  in  an 
ordinary  and  accustomed  manner,  is  not  a  nuisance 
though  it  may  produce  more  or  less  noise  and  incon- 
venience to  a  neighbour.  But  the  conversion  of  part  of  a 
house  to  an  unusual  purpose,  or  the  simple  maintenance  of 
an  arrangement  which  ofEends  neighbours  by  noise  or 
otherwise  to  an  unusual  and  excessive  extent,  may  be  an 
actionable  nuisance.  Many  houses  have  stables  attached 
to  them,  but  the  man  who  turns  the  whole  ground  floor 
of  a  London  house  into  a  stable,  or  otherwise  keeps  a 
stable  80  near  a  neighbour's  living  rooms  that  the 
inhabitants  are  disturbed  all  night  (even  though  he  has 
done  nothing  beyond  using  the  arrangements  of  the  house 
as  he  found  them),  does  so  at  his  own  risk  (s). 

^^  In  making  out  a  case  of  nuisance  of  this  character, 
there  are  always  two  things  to  be  considered,  the  right 
of  the  plaintiff,  and  the  right  of  the  defendant.  If  the 
houses  adjoining  each  other  are  so  built  that  from  the 
commencement  of  their  existence  it  is  manifest  that  each 
adjoining  inhabitant  was  intended  to  enjoy  his  own 
property  for  the  ordinary  purposes  for  which  it  and  all 

{z)  Inehbald  v.  BarHngUm  (1869)  L.  R.  6  Eq.  24,  37  L.  J.  Oh.  33.   It 

li.  R.  4  Oh.  388  :   the  circus  was  was  not  decided  whether  the  noiae 

eighty-fiye  yards  from  the  plain-  would  alone  have  been  a  nuisance, 

tifl^s  house,  and  ^'throughout  the  but  WickensV.-G.  strongly  inclined 

performance  there  was  music,  in-  to  think  it  would,  see  L.  R.  5  Eq. 

eluding  a  trombone  and  other  wind  at  p.  34. 
instruments  and  a  violoncello,  and 

great  noise,  with    shouting    and  {z)  Ball  y.  Ray  (1873)  L.  R.  8 

cracking  of  whips."  CJh.  467 ;  Broder  v.  Saillard  (1876) 

(y)  Walker    v.    Brewster    (1867)  2  Ch.  D.  692,  45  L.  J.  Cti,  414. 
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the  different  parts  of  it  were  constnioted,  then  bo  long  as 
the  house  is  so  used  there  is  nothing  that  can  be  regarded 
in  law  as  a  nuisance  which  the  other  party  has  a  right  to 
prevent.  But,  on  the  other  hand,  if  either  party  turns  his 
house,  or  any  portion  of  it,  to  unusual  purposes  in  such  a 
manner  as  to  produce  a  substantial  injury  to  his  neighbour, 
it  appears  to  me  that  that  is  not  according  to  principle 
or  authority  a  reasonable  use  of  his  own  property;  and 
his  neighbour,  showing  substantial  injury,  is  entitled  to 
protection"  (a). 

Injury  (f )  Where  a  distinct  private  right  is  infringed,  though 

to^°^     it  be  only  a  right  enjoyed  in  common  with  other  persons, 

^*h^^^      it  is  immaterial  that  the  plaintiff  suffered  no  speciiio 

others.        injury  beyond  those  other  persons,  or  no  specific  injury 

at  aU.     Thus  any  one  commoner  can  sue  a  stranger  who 

lets   his   cattle  depasture  the  common  (b) ;   and  any  one 

of  a  number  of  inhabitants  entitled  by  local  custom  to 

a  particular  water    supply  can    sue    a   neighbour  who 

obstructs  that  supply  (c).     It  should  seem  from  the  ratio 

decidendi  of  the  House  of  Lords  in  Lt/on  v.  Fishmongers' 

Company/  {d)y  that  the  rights  of  access  to  a  highway  or  a 

navigable  river  incident  to  the  occupation  of  tenements 

thereto  adjacent  are  private  rights  within  the  meaning  of 

this  rule  {e). 

Injury  (g)  A  cause  of  action  for  nuisance  may  be  created  by 

ittdep^n^^  independent  acts  of  different  persons,  though  the  acts  of 

dent  actB    any  One  of  those  persons  would  not  amount  to  a  nuisance. 

or  defaults        *; 

ofdifPerent  "  Suppose  one  person  leaves  a  wheelbarrow  standing  on 

pereoDF. 

{a)  Lord  Selbome,  L.  0.,  L.  K.  4  Ex.  43,  88  L.  J.  Ex.  1. 
8  Ch.  at  p.  469.  {d)  I  App.  Ca.  662. 

(ft)  Notes  to  Meilor  v.  Spatetnan,  {e)   Iritz  v.    Hohwn    (1880)    14 

1  Wmfl.  Saund.  626.  Ch.  D.   542,   49  L.  J,   Ch.   321, 

(c)  Barrop  y.  Bint  (1868)  L.  B.  n^pro,  p.  404. 
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a  way,  that  may  oause  no  appreciable  inconvemence,  but  i 

if  a  hundred  do   bo,  that  may   cause  a  serious   incon-  | 

venience,  which  a  person  entitled  to  the  use  of  the  way  | 

has  a  right  to  prevent ;  and  it  is  no  defence  to  any  one 

person  among  the  hundred  to  say  that  what  he  does  causes 

of  itself  no  damage  to  the  complainant"  (/).     But  this  | 

does  not  mean  that  a  plaintiff  may  make  two  or  more  ^ 

independent  wrong-doers  co-defendants  in  a  single  action 

for  damages,  whatever  the  rule  may  be  where  only  an 

injunction  is  claimed  (g). 

Those  who  create  a  nuisance  by  their  own  acts  are  none 
the  less  liable  because  the  nuisance  would  have  been 
obviated  or  removed  if  other  parties,  such  as  local  authori- 
ties, had  thought  fit  to  exercise  their  powers  in  that 
behalf  (A). 

A  species  of  nuisance  which  has  become  prominent  in  Obstnic- 
modem  law,  by  reason  of  the  increased  closeness  and  Ughts. 
height  of  buildings  in  towns,  is  the  obstruction  of  light : 
often  the  phrase  "  light  and  air  "  is  used,  but  the  addition 
is  useless  if  not  misleading,  inasmuch  as  aright  to  the 
access  of  air  over  a  neighbour's  land  (otherwise  than  in 
some  definite  direction  to  some  particular  place)  (i)  is  not 
known  to  the  law  as  a  subject  of  property  (k). 

(/)    Thorpe  v.   BrumJUt    (1873)  Tramways  Co,  [1897]  A.  0.  110. 

L.  R.  8  Ch.  650,  666,  per  James  (i)  Chaatetj  v.  Ackland  [1895]  2 

li.  J.,  followed  by  Ohitty  J.  in  Ch.  389,  64  L.  J.  Q.  B.  623,  C.  A., 

Lambton  v.   MeUish  [1894]  3  Ch.  may  probably  be  taken  as  correctly 

163,  63  L.  J.  Ch.  929  (a  case  of  stating  the    general    law  to  this 

nuisance  by  noise).  extent,  though  the  House  of  Lords 

(ff)  Sadler  y.  O.W.  jS.  Co.  [1895]  was  prepared  to  reverse  the  decision 

2  Q.  B.  688,  65  L.  J.  Q.  B.  26,  on  the  somewhat  peculiar  facte  of 

affirmed  in  H.  L.  [1896]  A.  C.  460,  the  case.    After  argument  in  H.  L. 

65  L.  J.  Q.  B.  462.     Qu.  as  to  the  the  parties  came  to  terms  and  the 

role  in  Scottish  procedure,  per  Lord  appeal  was  withdrawn  by  coDsent, 

Shand  [1896]  A.  C.  at  p.  455.  [1897]  A.  C.  156. 

(A)  Ogeton    y.  Aberdeen  Dittriet  (A;)  City  of  London  Brewery  Co.  v. 
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Nature  of 
the  right. 


It  seems  proper  (though  at  the  risk  of  digressing  from 
the  law  of  Torts  into  the  law  of  Easements)  to  state  here 
the  rules  on  this  head  as  settled  by  the  decisions  of  the 
last  thirty-five  years  or  thereabouts. 

The  right  to  light,  to  begin  with,  is  not  a  natural  right 
incident  to  the  ownership  of  windows,  but  an  easement 
to  which  title  must  be  shown  by  grant  (/),  express  or 
implied  or  by  prescription  at  common  law,  or  under  the 
Prescription  Act.  The  Prescription  Act  has  not  altered 
the  nature  or  extent  of  the  right,  but  has  only  provided 
a  new  mode  of  acquiring  and  claiming  it  (m),  without 
takmg  away  any  mode  which  existed  at  common  law  (»). 
The  right  can  be  claimed  only  in  respect  of  a  building ; 
the  use  of  an  open  piece  of  ground  for  a  purpose  requiring 
light  will  not  create  an  easement  against  an  adjacent 
owner  (o). 


Tennant  (1873)  L.  R.  9  Ch.  at 
p.  221 ;  Webb  v.  Bird  (1862)  Ex.  Ch. 
13  C.  B.  N.  S.  841,  31  L.  J.  C.  P. 
335;  Bryant  v.  Lefeter  (1879)  4 
C.  P.  Div.  172,  especially  per 
Cotton  L.  J.  at  p.  180,  48  L.  J.  Ch. 
380  ;  Harris  v.  J)e  Pinna  (1886)  33 
Ch.  DiT.  238,  per  Chitty  J.  at 
p.  250,  and  Cotton  L.  J.  at  p.  259. 
A  personal  right  to  access  of  air 
can  of  course  be  created  as  between 
parties,  if  they  choose,  by  way  of 
covenant. 

{i)  Notwithstanding  the  doubts 
expressed  by  Littledale  J.  in  Moore 
V.  Baicaon  (1824)  3  B.  &  C.  at 
p.  340,  27  R.  R.  382 ;  see  per  Lord 
Selbome,  Dalton  v.  Angtu  (1881) 
6  App.  Ca.  at  p.  794,  and  Lord 
Blackburn,  ib,  823,  and  the  judg- 
ments and  opinions  in  that  case 
passim  as  to  the  peculiar  character 
of  negative  easements. 

{m)  Kelk  v.  Fearsw  (1871)  L.  R. 


6  Ch.  at  pp.  811,  813,  cf.  L.  R.  9 
Ch.  219,  approved  in  H.  L.,  Colh 
V.  Home  and  Colonial  Stores  [1904] 
A.  C.  179,  73  L.  J.  Ch.  484.  As 
to  the  acquirement  of  right  to  light 
as  between  different  lessees  under 
a  common  le&sor,  Fear  v.  Morgan 
[1906]  2  Ch.  406,  75  L.  J.  Ch.  787, 
C.  A.  As  to  the  necessity  of  con- 
tinuous enjoyment  "  next  before  " 
action,  Hyman  v.  Van  den  Bergh 
[1907]  2  Ch.  616,  76  L.  J.  Ch. 
654. 

(«)  Aynsley  v.  Glover  (1875)  L. 
R.  10  Ch.  283,  44  L.  J.  Cb.  523. 
Since  the  Prescription  Act,however, 
the  formerly  accustomed  method  of 
claiming  under  the  fiction  of  a  lost 
gnni  appears  to  be  obsolete. 

(o)  See  Fotts  v.  Smith  (1868)  L.  R. 
6  Eq.  311,  318,  38  L.  J.  Ch.  68. 
As  to  what  is  a  building  within  the 
Act,  Clifford  v.  Holt  [1899]  1  Ch. 
698,  68  L.  J.  Oh.  332. 
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Assuming   the  right    to    be    established,  there    is    a  Anj  dimi- 

wrongf ul  disturbance  if  the  building  in  respect  of  which  ^uging 

it  exists  is  so  far  deprived  of  access  of  light  as  to  render  JJjJ"***^' 

it  materially  less  fit  for  comfortable  or  beneficial  use  or  damage  is 
....  ...  .  *  wrong. 

enjoyment  in  its  existing  condition ;  if  a  dwelling-house, 

for  ordinary  habitation ;  if  a  warehouse  or  shop,  for  the 
conduct  of  business  {p).  The  action  is  for  nuisance  and 
not  for  the  infringement  of  a  right  to  a  specific  quantity 
of  light.  **  There  must  be  a  substantial  privation  of  light, 
sufficient  to  render  the  occupation  of  the  house  uncomfort- 
able, and  to  prevent  the  plaintiff  from  carrying  on  his 
accustomed  business  ....  on  the  premises,  as  beneficially 
as  he  had  formerly  done  "  (?). 

Decisions  and  dicta  which  laid  down,  or  seemed  to  lay 
down,  that  the  right  acquired  is  to  all  the  light,  or  what 
has  been  called  an  average  maximum  of  the  light,  coming 
through  a  particular  window,  are  now  not  to  be  relied 
on  (r).  It  seems  that  a  right  to  a  special  or  extraordinary 
amount  of  light  cannot  be  acquired  under  the  Prescription 

(p)  Kelk  V.  Pearwn  (1871)  L.  R.  and,  it  seems,  Moore  y.  Hall  (1878) 

6   Ch.  809,   811;    Ct/y  of  London  3  Q.  B.  D.  178,  47  L.  J.  Q.  B. 

Bretcery  Co.v.  Tennant  (1873)  L.R.  334.     Yatet  v.  Jack   (1866)  L.  R. 

9  Ch.  at  p.  216,  43  L.  J.  Ch.  457  ;  1  Ch.  296,  is  good  law,  but  the 

ColU  Y.   Home  and  Colonial  Stores  form  of  injunction  there  g^ven  has 

[1904]  A.  0.  179,  73  L.  J.  Ch.  484,  been  too   slavishly  followed,   and 

H.   L.,  reversing  «.  e,  in  C.   A.  the    head-note    seems    too    wide. 

[1902]  1  Ch.  302,  71  L.  J.  Ch.  146.  Lanfranehi  v.  Mackentie  (1867)  L. 

(q)  Ruling  of  Best  C.  J.  in  Back  R.  4  £q.  421,  36  L.  J.  Ch.  518,  is 

Y.  Stacey  (1826)  2  C.  &  P.  465,  31  relieved  from  the  criticisms  passed 

R.  R.  679,  approved  in  H.  L.  in  on  it   in   judgments   now  disap- 

CoUe'e  Com  (last  note).  proyed.      See    Colls  v.   Home  and 

(r)  Such  are  Scott  v.  Fape  (1886)  Colonial  Stores  [1904]  A.  C.  179,  73 

31  Ch.  Div.  664,  65  L.  J.  Ch.  246 ;  L.  J.  Ch.  484,  which  wiU  now  be 

Lazarus  v.  Artistic  Fhotographie  Co,  the  leading  case  on  the  right  to 

[1897]  2  Ch.  214,  66  L.   J.  Ch.  light.    As  to  the  application  of  the 

622  ;    Warren  v.   Brown  [1902]   1  principles  there  laid  down,  Jolly  y. 

K.  B.   15,   71  L.  J.  K.  B.   12,  JTi^w  [1907]  A.C.  1,  76  L.  J.  Ch.  1. 

P.— T.  E  E 
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Supposed 
rule  or 
presump- 
tion as  to 
angle  of 


Act  by  20  yean'  user  even  with  knowledge  on  the  part 
of  the  servient  tenement  («). 

At  one  time  it  was  supposed,  by  analogy  to  a  r^^ula- 
tion  in  one  of  the  Metropolitan  Local  Management  Acts 
as  to  the  proportion  between  the  height  of  new  buildings 
and  the  width  of  streets  (0»  that  a  building  did  not 
constitute  a  material  obstruction  in  the  eye  of  the  law,  or 
at  least  was  presumed  not  to  be  such,  if  its  elevation  sub- 
tended an  angle  not  exceeding  45°  at  the  base  of  the  light 
alleged  to  be  obstructed,  or  as  it  was  sometimes  put,  left 
45°  of  light  to  the  plaintiff.  The  supposed  rule  was 
repudiated  a  quarter  of  a  century  ago  by  the  Court  of 
Appeal  (tt).  But  the  statutory  regulation,  though  it  does 
not  afford  a  fixed  rule  for  dealing  with  private  titles,  may 
be  used  as  a  rough  working  test  {x). 

Enlarge-        An  existing  right  to  light  is  not  lost  by  enlarging, 

™teratk>n    rebuilding,  or  altering  (y)  the  windows  for  which  access 

of  li-ht«.     q£  jjgj^^  £g  claimed.     So  long  as  the  ancient  lights,  or  a 

substantial  part  thereof  (s),  remains  substantially  capable 


(*)  Ambler  r.  Gordon  [1905]  1 
K.  B.  417,  74  L.  J.  K.  B.  185. 

{t)  25  &  26  Vict.  c.  102,  8.  86. 

(w)  Parker  v.  First  Avenue  Sotel 
Co.  (1883)  24  Oh.  Div.  282 ;  Eeelesi- 
astical  Commissioners  v.  Kino  (1880) 
14  Ch.  Div.  213,  49  L.  J.  Ch.  529. 

(x)  Judgment  of  Lord  Davey  in 
Colk's  Case. 

(y)  Tapling  v.  Jones  (1865)  11 
H.  L.  0.  290,  34  L.  J.  C.  P.  342 ; 
Aynsley  t.  OUtter  (1874-5)  L.  R.  18 
Eq.  544,  43  L.  J.  Ch.  777,  L.  R. 
10  Ch.  283,  44  L.  J.  Ch.  523; 
Ecclesiastical  Commissioners  t.  Kino 
(1880)  14  Ch.  Di7.  218;  Greenwood 
V.  Homsey  (1886)  33  Ch.  D.  471, 
55  L.  J.  Ch.  917.  It  is  not  neces- 
sary to  prove  an  intention  of  pre- 


serving the  ancient  lights  :  Smith 
V.  Baxter  [1900]  2  Ch.  138,  69  L.  J. 
Ch.  437. 

(z)  Xeicson  v.  Fender  (1884)  27 
Ch.  Div.  43,  61.  It  is  not  neces- 
sary that  the  ''structural  identity  " 
of  the  old  windows  should  be  pre- 
served :  National  Frovineial  Plate 
Glass  Insurance  Co.  v.  Prtidential 
Assurance  Co.  (1S77)  6  Ch.  D.  757, 
46  L.  J.  Ch.  871  ;  Andrews  v.  Waite 
[1907]  2  Ch.  500,  showing  also  that 
the  same  principles  apply  to  altera- 
tions during  the  currency  of  the 
statutory  period  for  acquiring  the 
right.  But  there  must  at  all  events 
be  a  definite  mode  of  access :  Harris 
V.  De  Pinna  (1886)  33  Ch.  Div. 
238,  56  L.  J.  Ch.  344. 
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of  continuoufl  enjojnment  (a),  so  long  the  existing  right 
continues  and  is  protected  by  the  same  remedies  (6). 
And  an  existing  right  to  light  is  not  lost  by  interruption 
which  is  not  continuous  in  time  and  quantity  but  tem- 
porary and  of  fluctuating  amount  {c). 

It  makes  no  difference  that  the  owner  of  a  servient 
tenement  may,  by  the  situation  and  arrangement  of  the 
buildings,  be  unable  to  prevent  a  right  being  acquired  in 
respect  of  the  new  light  otherwise  than  by  obstructing 
the  old  light  also  (d).  For  there  is  no  such  thing  as  a 
specific  right  to  obstruct  new  lights.  A  man  may  build 
on  his  own  land,  and  he  may  build  so  as  to  darken  any 
light  which  is  not  ancient  (as  on  the  other  hand  it  is 
undoubted  law  that  his  neighbour  may  open  lights 
overlooking  his  land),  but  he  must  do  it  so  as  not  to 
interfere  with  lights  in  respect  of  which  a  right  has  been 
acquired. 

Disturbing  the  private  franchise  of  a  market  or  a  ferry  "Nui- 

.  ,  .  •  n  .  .  8anoe"to 

IS  commonly  reckoned    a    species  of    nuisance    m    our  market  or 
books  (e).     But  this  classification  seems  rather  to  depend     "^' 
on  accidents  of  procedure  than  on  any  substantial  resem- 
blance between  interference  with  peculiar  rights  of  this 

{a)  The  alteration  or  rebuilding  6  Ch.  per  Qiflaid  L.  J.  at  p.  167. 

must  be  continuous  enough  to  show  But  only  the  existing  right :    an 

that  the  right  is  not  abandoned ;  obstruction  that  woidd  not  have 

see    3Ioore    v.    Rawson    (1824)    3  been  actionable  before  the  altera- 

B.  &  G.  332,  27  R.  R.  375.    All  tions  does  not  become  so  afterwards 

the  local  circumstances  will  be  con-  because  they  have  made  it  more 

sidered:  Bullets  v^Bickinaon  (i%%b)  inoonyenient :  Arikers&nv.  Connelly 

29  Ch.  D.  155,  64  L.  J.  Ch.  776.  [1907]  1  Ch.  678.  76  L.  J.  Ch.  402, 

There  must  be  some  specific  identi-  C.  A. 

fication  of  the  old  light  as  coinci-  (c)  Trealand  y.   Bingham   (1889) 

dent  with  the  new  :   Fendarves  v.  41  Ch.  Div.  268. 
Monro  [1892]  1  Ch.  611,  61  L.  J.  {d)    Tapling  y.   J<mes  (1865)   11 

Ch.  494.  H.  L.  C.  290,  34  L.  J.  C.  P.  342. 

{b)  Slaight  v.  Bum  (1869)  L.  R.  («)  Blackst.  Comm.  iii.  218. 

£  £  2 
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kind  and  suoh  injuries  to  the  enjoyment  of  common  rights 
of  property  as  we  have  been  considering.  The  quasi- 
proprietary  right  to  a  market  or  ferry  is  of  such  a  nature 
that  the  kind  of  disturbance  called  '^  nuisance  "  in  the  old 
books  is  the  only  way  in  which  it  can  be  violated  at  aU. 
If  disturbing  a  market  is  a  nuisance,  an  infringement  of 
copyright  must  be  a  nuisance  too,  unless  the  term  is  to 
be  conventionally  restricted  to  the  violation  of  rights  not 
depending  on  any  statute. 

Remedies  The  remedies  for  nuisance  are  threefold:  abatement, 
iRdsaaoe.  damages,  and  injunction :  of  which  the  first  is  by  the  act 
of  the  party  aggrieved,  the  others  by  process  of  law. 
Damages  are  recoverable  in  aU  cases  where  nuisance  is 
proved,  but  in  many  cases  are  not  an  adequate  remedy. 
The  more  stringent  remedy  by  injunction  is  available  in 
such  cases,  and  often  takes  the  place  of  abatement  where 
that  would  be  too  hazardous  a  proceeding. 

Abftte-  The  abatement  of  obstructions  to  highways,  and  the 

like,  is  still  of  importance  as  a  means  of  asserting  public 
rights.  Private  rights  which  tend  to  the  benefit  of  the 
public,  or  a  considerable  class  of  persons,  such  as  rights 
of  common,  have  within  recent  times  been  successfully 
maintedned  in  the  same  manner,  though  not  without  the 
addition  of  judicial  proceedings  (/).  It  is  decided  that 
not  only  walls,  fences,  and  such  like  encroachments  which 
obstruct  rights  of  common  may  be  removed,  but  a  house 
wrongfully  built  on  a  common  may  be  pulled  down  by  a 
commoner  if  it  is  not  removed  after  notice  {g)  within  a 
reasonable  time  (A). 

(/)  Smith  V.  Earl  Brotcnlow  (1869)  out  notice  while  there  are  people  in 

L.  R.  9  Eq.  241  (the  case  of  Berk-  it  is  a  trespass:  Ferry  v.  FitzAovre 

hampstead  Common) :  Williamson  (1845)  8  Q.  B.  757,  16  L.  J.  Q.  B. 

Bights  of  Common,  136.  

(^)  Pulling  down  the  house  with-  (A)  See  next  page. 
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If  another  man's  tree  overhangs  my  land,  I  may  law- 
fully cut  the  overhanging  branches  (t) ;  and  in  these 
oases  where  the  nuisanoe  is  in  the  nature  of  a  trespass, 
and  can  he  abated  without  entering  on  another's  land, 
the  wrong-doer  is  not  entitled  to  notice  (k).  But  if  the 
nuisance  is  on  the  wrong-doer's  own  tenement,  he  ought 
first  to  be  warned  and  required  to  abate  it  himself  (/). 
After  notice  and  refusal,  entry  on  the  land  to  abate  the 
nuisance  may  be  justified ;  but  it  is  a  hazardous  course 
at  best  for  a  man  thus  to  take  the  law  into  his  own  hands, 
and  in  modern  times  it  can  seldom,  if  ever,  be  advisable. 

In  the  case  of  abating  nuisances  to  a  right  of  common,  Notice  to 
notice  is  not  strictly  necessary  unless  the  encroachment  is  ^°® ' 
a  dwelling-house  in  actual  occupation ;  but  if  there  is  a 
question  of  right  to  be  tried,  the  more  reasonable  course  is 
to  give  notice  (w).  The  same  nde  seems  on  principle  to 
be  applicable  to  the  obstruction  of  a  right  of  way.  As  to 
the  extent  of  the  right,  "  where  a  fence  has  been  erected 
upon  a  common  inclosing  and  separating  parts  of  that 
common  from  the  residue,  and  thereby  interfering  with 
the  rights  of  the  commoners,  the  latter  are  not  by  law 

239  ;  70  R.  R.  626 ;  Jofws  v.  Jones  {k)  Lemmon  v.  Webb  [1894]  3  Ch. 

<1862)  1  H.  &C.  1,  31  L.  J.  Ex.  1,  63  L.  J.  Ch.  570.    The  oyer- 

506;    following  Perry  t.  Fitzhowe  hanging    of   branohes   is    not   an 

with  some  doubt.    The  case  of  a  actual  trespassi  per  Lindley,  L.  J. 

man  pulling  down  buildings  wrong-  [1894]  3  Ch.  at  p.  11.    It  is  a  wise 

fully  erected  on  his  own  land  is  precaution  to  g^ve  notice,  per  Lopes 

different :    t^. ;    Burling    y.    Read  and  Kay  L.  JJ.    The  decision  of 

(1850)  11  Q.  B.  904, 19  L.  J.  Q.  B.  the  C.  A.  was  aflSrmed  in  H.  L. 

291.  75  R.  R.  662.  [1895]  A.  C.  1,  64  L.  J.  Ch.  205. 

(A)  Daviea  t.  WilliatM  (1851)  16  (/)  This  has  always  been  under- 

Q.  B.  546,  20  L.  J.  Q.  B.  330 :  cp.  stood  to  be  the  law,  and  seems  to 

Lan$  ▼.  Capsey  [1891]3Ch.411.  follow  a  fortiori  from  the  doctrine 

(i)  Norria  v.  Baker ^  1  Rolle's  Rep.  of  Ferry  v.  Fitzhowe^  note  (^). 

393,  per  Croke ;  Lonedale  y.  Nelson,  (m)  Per  James  L.   J.,    Oommis- 

2  B.  &  C.  311,  26  R.  R.  370,  per  sioners  of  Severs  t.   Glasse  (1872) 

Best  J.  L.  R.  7  Ch.  at  p.  464. 
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restrained  in  the  exercise  of  those  rights  to  pulKng  down 
so  muoh  of  that  fence  as  it  may  be  necessary  for  them  to 
remove  for  the  purpose  of  enabling  their  cattle  to  enter 
and  feed  upon  the  residue  of  the  common,  but  they  are 
entitled  to  consider  the  whole  of  that  fence  so  erected  upon 
the  common  a  nuisance,  and  to  remove  it  accordingly"  (n). 
A  public  local  authority  having  the  soil  of  a  highway  or 
the  like  vested  in  it  by  statute  has  as  incident  to  its  estate 
the  common-law  rights  of  an  individual  owner  to  remove 
obstructions  or  encroachments,  and  the  existence  of 
special  statutory  powers,  if  any,  does  not  derogate  from 
those  rights  (o). 

Nuisances       It  is  doubtful  whether  there  is  any  private  right  to 
aion.  abate  a  nuisance  consisting  only  in  omission  except  where 

the  person  aggrieved  can  do  it  without  leaving  his  own  tene- 
ment in  respect  of  which  he  suffers,  and  perhaps  except  in 
oases  of  urgency  such  as  to  make  the  act  necessary  for  the 
immediate  safety  of  life  or  property.  It  is  more  than  doubtful 
whether  such  a  right,  if  it  exists,  can  justify  entering  on 
land  for  the  purpose  of  constructing  permanent  works  (p). 
"  Nuisances  by  an  act  of  commission  are  committed  in 
defiance  of  those  whom  such  nuisances  injure,  and  the 
injured  party  may  abate  them  without  notice  to  the 
person  who  committed  them ;  but  there  is  no  decided  case 
which  sanctions  the  abatement  by  an  individual  of 
nuisances  from  omission,  except  that  of  cutting  the 
branches  of  trees  which  overhang  a  public  road,  or  the 

(w)  Bayley  J.  in  ArUU  v.  Ellis      mon  itself :  ibid, 
(1827)  7  B.  &  C.  346,  362,  31  R.  R.  ^^^  ^^^^   ^     ^,^,^„    ^^^^  .^ 

l^*'  V\  "t^  f^H^'  authoriti«,  ^^  ^      3j      Q 

therecited.Thefir8tisl5Hen.VII  '^  y    L        J      ^ 


604,  65  L.  J.  Q.  B.  400. 

(p)  Campbell  Davys  y,  Li 
to  the  common  is  not  on  the  com-      2  Ch.  518,  70  L.  J.  Ch.  714,  G.  A. 


10,  pi.  18.     There  is  a  diversity 

where  the  fence  preventing  access  (p)  Campbell Davyay,  Lloyd [IdOl"] 
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private  property  of  the  person  who  outa  them.  .  .  .  The 
security  of  Kves  and  property  may  sometimes  require  so 
speedy  a  remedy  as  not  to  allow  time  to  call  on  the  person 
on  whose  property  the  mischief  has  arisen  to  remedy  it. 
In  such  cases  an  individual  would  be  justified  in  abating  a 
nuisance  from  omission  without  notice.  In  all  other  cases 
of  such  nuisances  persons  should  not  take  the  law  into 
their  own  hands,  but  follow  the  advice  of  Lord  Hale  and 
appeal  to  a  court  of  justice  "  (q). 

In  every  case  the  party  taking  on  himself  to  abate  a 
nuisance  must  avoid  doing  any  unnecessary  damage,  as 
is  shown  by  the  old  form  of  pleading  in  justification. 
Thus  it  is  lawful  to  remove  a  gate  or  barrier  which 
obstructs  a  right  of  way,  but  not  to  break  or  deface  it 
beyond  what  is  necessary  for  the  purpose  of  removing 
it.  And  where  a  structure,  say  a  dam  or  weir  across  a 
stream,  is  in  part  lawful  and  in  part  unlawful,  a  party 
abating  that  which  is  unlawful  cannot  justify  inter- 
ference with  the  rest.  He  must  distinguish  them  at  his 
peril  (r).  But  this  does  not  mean  that  the  wrong-doer 
is  always  entitled  to  have  a  nuisance  abated  in  the 
manner  most  convenient  to  himself.  The  convenience 
of  innocent  third  persons  or  of  the  public  may  also  be  in 
question.  And  the  abator  cannot  justify  doing  harm  to 
innocent  persons  which  he  might  have  avoided.  In  such 
a  case,  therefore,  it  may  be  necessary  and  proper  "to 
abate  the  nuisance  in  a  manner  more  onerous  to  the 
wrong-doer"  («).  Practically  the  remedy  of  abatement  is 
now  in  use  only  as  to  rights  of  common  (as  we  have 
already  hinted),  rights  of  way,  and  sometimes  rights  of 

(q)  Befit  J.  in  Earl  of  Lonsdale  v.  (r)  Greerulade  y.  EalUday  (1830) 

NeUon  (1823)  2  B.  &  G.  at  p.  311,       6  Bing.  379. 

26  R.  R.  370.  (»)  :Roberts  v.  Bote  (1866)  Ex.  Ch. 

L.  B.  1  Ex.  82,  89. 
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water ;  and  even  in  those  cases  it  ouglit  never  to  be  used 
without  good  advisement 

Oldwzito.  Formerly  there  were  processes  of  judicial  abatement 
available  for  frediiolders  under  the  writ  Qwxi  permifiat 
and  the  assize  of  nuisance  (t).  But  these  were  cumbrous 
and  tedious  remedies,  and,  like  the  other  forms  of  real 
action,  were  obsolete  in  practice  long  before  they  were 
finally  abolished  (u),  the  remedies  by  action  on  the  case 
at  law  and  by  injunction  in  the  Court  of  Chancery  having 
superseded  them. 

Damages.  There  is  not  much  to  be  said  of  the  remedy  in  damages 
as  applicable  to  this  particular  class  of  wrongs.  Per- 
sistence in  a  proved  nuisance  is  stated  to  be  a  just  cause 
for  giving  exemplary  damages  (:r).  There  is  a  place  for 
nominal  damages  in  cases  where  the  nuisance  consists 
merely  in  the  obstruction  of  a  right  of  legal  enjoyment, 
such  as  a  right  of  common,  which  does  not  cause  any 
specific  harm  or  loss  to  the  plaintiff.  At  common  law 
damages  could  not  be  awarded  for  any  injury  received 
from  the  continuance  of  a  nuisance  since  the  commence- 
ment of  the  action;  for  this  was  a  new  cause  of  action 
for  which  damages  might  be  separately  recovered.  But 
under  the  present  procedure  damages  in  respect  of  any 
continuing  cause  of  action  are  assessed  down  to  the  date 
of  the  assessment  (y). 

(/)  F.  K.  B.    124  H.,   183  I. ;  This  does  not  affect  the  general 

Baten'a  ca,  9  Go.  Rep.  65  a,  Blackftt.  principles  of  law  as  to  continuing 

Gomm.  ill.  221.  injary,  see  Jenks  v.  Viscount  CUfdm 

(m)  See  note  (A)  to  Petiruddoek'a  [1897]  1  Gh.  694,  66  L.  J.  Gh.  338. 

ea,  6  Go.  'Bap.  100  b,  in  ed.  Thonias  The  like  power  had  already  been 

&  Fraser,  1826.  exercised  by  the  Court  (see  Fritz 

{x)  Bhu5kst.  Gomm.  iii.  220.  v.  Hobson  (1880)    14  Gh.  D.  542, 

(y)  Rules  of  the  Supreme  Gourt,  557)  when  damages  were  given  in 

1883,   Ord.   36,  r.   58    (no.    482).  addition  to  or  in  substitution  for 
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The  most  eflScient  and  flexible  remedy  is  that  of  Injuno- 
inj  unction.  Under  this  form  the  Court  can  preven^t 
that  from  being  done  which,  if  done,  would  cause  a 
nuisance ;  it  can  command  the  destruction  of  buildings  (z) 
or  the  cessation  of  works  {a)  which  violate  a  neighbour's 
rights ;  where  there  is  a  disputed  question  of  right 
between  the  parties,  it  can  suspend  the  operations  com- 
plained of  until  that  question  is  finally  decided  (ft) ;  and 
its  ordei*s  may  be  either  absolute  or  conditional  upon  the 


an  injunction  under  Lord  Cairns' 
Act,  21  &  22  Vict.  c.  27.  This 
Act  is  now  repealed  by  the  Statute 
liaw  Reyision  and  Civil  Procedure 
Act,  1883,  46  &  47  Vict.  c.  49,  but 
the  power  conferred  by  it  still 
exists  (whether  by  force  of  the 
Judicature  Acts  or  of  the  saving 
clause  in  the  Act  of  1883),  and  is 
applicable  in  such  actions  as  for- 
merly would  have  been  Chancery 
suits  for  an  injunction;  and  the 
result  may  bo  to  dispense  with 
statutory  requirements  as  to  notice 
of  action,  &c.  which  would  not  have 
applied  to  such  suits:  Chapman  v. 
Auckland  Union  (1889)  23  Q.  B.  Div. 
294,  299,  300,  58  L.  J.  Q.  B.  504. 
Sec  per  Bag^allay  L.  J.  in  Sayera 
v.  Collier  (1884)  28  Ch.  Div.  103, 
107,  commented  on  in  Re  M.  [1906] 
1  Ch.  at  pp.  735,  739.  The  Act 
did  not  confer  any  power  to  g^ve 
damages  where  no  actionable  wrong 
had  been  done,  e.g.,  in  a  case  of 
merely  threatened  injury :  Dreyfus 
V.  Perttvian  Guano  Co,  (1889)  43 
Ch.  Div.  316,  333,  342.  Nor  does 
the  jurisdiction  to  award  damages 
imply  discretion  to  refuse  an  injunc- 
tion in  cases,  especially  of  continu- 
ing nuisance,  where  the  plaintiff  is 
entitled  to  that  remedy  under  the 


settled  principles  of  equity  :  Shelf er 
V.  City  of  London  Electric  Lighting 
Co.  (No.  1)  [1895]  1  Ch.  287,  64 
L.  J.  Ch.  216,  C.  A. 

{z)  E.g.  Kelk  v.  Pearean  (1871) 
L.  R.  6  Ch.  809.  The  order  of  the 
Court  is  now  expressed  in  direct 
affirmative  terms :  Jackaon  v.  iVbr- 
tnandy  Brick  Co.  [1899]  1  Ch.  438, 
68  L.  J.  Ch.  407,  C.  A.,  see  re- 
porter's note  [1899]  1  Ch.  at  p.  439. 

(a)  The  form  of  order  does  not 
go  to  prohibit  the  carrying  on  of 
such  and  such  operations  absolutely, 
but  '*  so  as  to  cause  a  nuisance  to 
the  plaintiff,'*  or  like  words:  see 
Ling  wood  v.  Stoxcmarket  Co.  (1865) 
L.  ».  1  Eq.  77,  336,  and  other 
precedents  in  Seton,  Ft.  II.  ch.  5, 
s.  5 ;  cp.  Flctning  v.  Hielop  (1886) 
11  App.  Ca.  (Sc.)  686. 

(h)  Even  a  mandatory  injunction 
may  be  granted  in  an  extreme  case, 
at  an  interlocutory  stage :  where, 
after  notice  of  motion  and  before 
the  hearing,  the  defendant  had 
rapidly  run  up  the  waU  complained 
of,  he  was  ordered  to  pull  it  down 
without  regard  to  the  general 
merits:  Daniel  v.  Ferguson  [1891] 
2  Ch.  27,  C.  A. 
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fulfilment  by  either  or  both  of  the  parties  of  such  under- 
takiDgs  as  appear  just  in  the  partioular  case  (c). 

It  is  a  matter  of  common  learning  and  practice  that  an 
injunction  is  not,  like  damages,  a  remedy  (as  it  is  said) 
ex  dehito  tustitiac.  Whether.it  shall  be  granted  or  not 
in  a  given  case  is  in  the  judicial  discretion  of  the  Court, 
now  guided  by  principles  which  have  become  pretty  well 
settled.  In  order  to  obtain  an  injunction  it  must  be 
shown  that  the  injury  complained  of  as  present  or 
impending  is  such  as  by  the  reason  of  its  gravity,  or  its 
permanent  character,  or  both,  cannot  be  adequately  com- 
pensated in  damages  {d).  The  injury  must  be  either 
irreparable  or  continuous  (e).  This  remedy  is  therefore  not 
appropriate  for  damage  which  is  in  its  nature  temporary 
and  intermittent  (/),  or  is  accidental  and  occasional  (^),  or 
for  an  interference  with  legal  rights  which  is  trifling  in 
amount  and  effect  (A).  But  the  prospect  of  material 
injury,  which  if  completed,  would  be  ground  for  substantial 
damages,  is  generally  enough  to  entitle  the  plaintifi  to  an 
injunction  (t). 

(<?)  Thus   where    the   complaint  by  A.-G.  v.  Cambridge  Cotuumers* 

was  of  special  damage  or  danger  Gas  Co,  (1868)  L.  R.  4  Ch.  71|  38 

from   something  alleged  to  be  a  L.  J.  Ch.  94. 

public  Duisanoe,  an  interlocutory  (ff)  Cooke  v.  Forbes  (1867)  L.  R.  5 

in  junction    has    been   granted  on  £q.    166    (escape   of  fumes  from 

the  terms  of  the  plaintiff  bring^g  works  where  the  precautions  used 

an  indictment :  ITepburn  v.  Lordan  were  shown  to  be  as  a  rule  suffi- 

(1865j  2  H.  &  M.  346,  352, 34  L.  J.  dent). 

Ch.  293.  {h)  Gaunt  v.  Fynney  (1872)  L.  R. 

{d)  Cooke  V.  Forbes,  L.  R.  5  Eq.  8  Ch.  8,  42  L.  J.  Ch.  122  (case  of 

166,  173  (Page- Wood  V.C.  1867) ;  nuisance  from  noise  broke  down, 

A.'G.  v.    Shejieldf   ^.   Co,    (next  slight  obstruction  to  ancient  light 

note  but  one).  held    do   ground  for    injunction). 

(e)  Page  Wood  L.  J.,  L.  R.  4  Cp.  Ziandttdno  Urban  District  Council 

Ch.  at  p.  81.  V.  Woods  [1899]  2  Ch.  705,  68  L.  J. 

(/)  A.-G,  V.  Sheffield  Gas  Con-  Ch.  623,  a  case  of  alleged  public 

sinnerv'  Co.  (1853)  3  D.  M.  G.  304 ;  nuisance. 

22    L.    J.   Ch.   811    (breaking  up  (i)  Martin  y.  Fries  \\^^i]   1  Ch. 

streets  to  lay  gas  pipes),  followed  276,  63  L.  J.  Ch.  209,  C.  A. 
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Apprehension  of  future  mischief  from  something  in 
itself  lawful  and  capable  of  being  done  without  creating 
a  nuisance  is  no  ground  for  an  injunction  (k),  "There 
must,  if  no  actual  damage  is  proved,  be  proof  of  imminent 
danger,  and  there  must  also  be  proof  that  the  apprehended 
damage  will,  if  it  comes,  be  very  substantial"  (/).  But 
where  a  nuisance  is  shown  to  exist,  all  the  probable  con- 
sequences are  taken  into  account  in  determining  whether 
the  injury  is  serious  within  the  meaning  of  the  rule  on 
which  the  Court  acts  (m).  But  there  must  be  substantial 
injury  in  view  to  begin  with.  The  following  passages 
from  a  judgment  of  the  late  Lord  Justice  James  will  be 
found  instructive  on  this  point : — 

"  In  this  case  the  Master  of  the  Rolls  has  dismissed  with 
costs  the  bill  of  the  plaintiff. 

"  The  bill,  in  substance,  sought  by  a  mandatory  in- 
junction to  prevent  the  defendants,  who  are  a  great 
colliery  company,  from  erecting  or  working  any  coke  ovens 
or  other  ovens  to  the  nuisance  of  the  plaintiff,  the  nuisance 
alleged  being  from  smoke  and  deleterious  vapours. 

"  The  Master  of  the  Rolls  thought  it  right  to  lay  down 
what  he  conceived  to  be  the  principle  of  law  applicable  to 
a  case  of  this  kind,  which  principle  he  found  expressed 
in  the  case  of  St.  Helen's  Smelting  Company  v.  Tipping  («), 
in  which  Mr.  Justice  MeUor  gave  a  very  elaborate  charge 
to  the  jury,  which  was  afterwards  the  subject  of  very 
elaborate  discussion  and  consideration  in  the  House   of 


{k)  See  the  cases  reviewed  bj  be  dismissed  without  prejudice  to 

Pearson  J.,  Fletcher  v.  Bealey  (188  >)  future  proceedings  in  the  event  of 

28  Gh.  1>.  688,  64  L.  J.  Ch.  424,  actual  nuisance  or  imminent  dan- 

and    see  A.-G.   v.    Corporation    of  ger:  t^.  704. 

Manchester  [1893]  2  Ch.  87,  62  L.  J.  (m)  Goldsmid  v.  Tunbridge  Wells 

Ch.  459.  Improvement  Commrs.  (1866)  L.  R. 

(I)  28   Ch.   D.   at   p.   698.      A  1  Ch.  349,  354,  35  L.  J.  Ch.  382. 

premature  action  of  this  kind  may  (n)  11  H.  L.  C.  642  (1865). 
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Lords.  The  Master  of  the  Eolls  derived  from  that  case 
this  principle :  that  in  any  case  of  this  kind  where  the 
plaintiff  was  seeking  to  interfere  with  a  great  work  carried 
on,  so  far  as  the  work  itself  is  concerned,  in  the  normal 
and  usual  manner,  the  plaintiff  must  show  substantial,  or, 
as  the  Master  of  the  EoUs  expressed  it,  *  visible '  damage. 
The  term  '  visible '  was  very  much  quarrelled  with  before 
us,  as  not  being  accurate  in  point  of  law.  It  was  stated 
that  the  word  used  in  the  judgment  of  the  Lord  Chancellor 
was  '  sensible/  I  do  not  think  that  there  is  much  differ- 
ence between  the  two  expressions.  When  the  Master  of 
the  HoUs  said  that  the  damage  must  be  visible,  it  appears 
to  me  that  he  was  quite  right ;  and  as  I  understand  the 
proposition,  it  amounts  to  this,  that,  although  when  you 
once  establish  the  fact  of  actual  substantial  damage,  it  is 
quite  right  and  legitimate  to  have  recourse  to  scientific 
evidence  as  to  the  causes  of  that  damage,  still,  if  you  are 
obliged  to  start  with  scientific  evidence,  such  as  the  micro- 
scope of  the  naturalist,  or  the  tests  of  the  chemist,  for  the 
purposes  of  establishing  the  damage  itself,  that  evidence 
will  not  suffice.  The  damage  must  bo  such  as  can  be  shown 
by  a  plain  witness  to  a  plain  common  juryman. 

"The  damage  must  also  be  substantial,  and  it  must 
be,  in  my  view,  actual ;  that  is  to  say,  the  Court  has,  in 
dealing  with  questions  of  this  kind,  no  right  to  take  into 
account  contingent,  prospective,  or  remote  damage.  I 
would  illustrate  this  by  analogy.  The  law  does  not  take 
notice  of  the  imperceptible  accretions  to  a  river  bank, 
or  to  the  sea-shore,  although  after  the  lapse  of  years  they 
become  perfectly  measurable  and  ascertainable ;  and  if 
in  the  course  of  nature  the  thing  itself  is  so  imperceptible, 
so  slow,  and  so  gradual  as  to  require  a  great  lapse  of 
time  before  the  results  are  made  palpable  to  the  ordinary 
senses  of  mankind,  the  law  disregards  that  kind  of  im- 
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perceptible  operation.  So,  if  it  were  made  out  that  every 
minute  a  millionth  of  a  grain  of  poison  were  absorbed  by  a 
tree,  or  a  millionth  of  a  grain  of  dust  deposited  upon  a 
tree,  that  would  not  afford  a  ground  for  interfering, 
although  after  the  lapse  of  a  million  minutes  the  grains  of 
poison  or  the  grains  of  dust  oould  be  easily  detected. 

"  It  would  have  been  wrong,  as  it  seems  to  me,  for  this 
Court  in  the  reign  of  Henry  VI.  to  have  interfered  with 
the  further  use  of  sea  coal  in  London,  because  it  had 
been  ascertained  to  their  satisfaction,  or  predicted  to 
their  satisfaction,  that  by  the  reign  of  Queen  Victoria 
both  white  and  red  roses  would  have  ceased  to  bloom  in 
the  Temple  Gardens.  If  some  picturesque  haven  opens 
its  arms  to  invite  the  commerce  of  the  world,  it  is  not 
for  this  Court  to  forbid  the  embrace,  although  the  fruit 
of  it  should  be  the  sights,  and  sounds,  and  smells  of  a 
common  seaport  and  shipbuilding  town,  which  would 
drive  the  Dryads  and  their  masters  from  their  ancient 
solitudes. 

"  With  respect  to  this  particular  property  before  us,  I 
observe  that  the  defendants  have  established  themselves 
on  a  peninsula  which  extends  far  into  the  heart  of  the 
ornamental  and  picturesque  grounds  of  the  plaintiff.  If, 
instead  of  erecting  coke  ovens  at  that  spot,  they  had  been 
minded,  as  apparently  some  persons  in  the  neighbourhood 
on  the  other  side  have  done,  to  import  ironstone,  and  to 
erect  smelting  furnaces,  forges,  and  mills,  and  had  filled 
the  whole  of  the  peninsula  with  a  mining  and  manufactur- 
ing village,  with  beershops,  and  pig-styes,  and  dog- 
kennels,  which  would  have  utterly  destroyed  the  beauty 
and  the  amenity  of  the  plaintiff's  ground,  this  Court  oould 
not,  in  my  judgment,  have  interfered.  A  man  to  whom 
Providence  has  given  an  estate,  under  which  there  are 
veins  of  coal  worth  perhaps  hundreds  or  thousands  of 
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pounds  per  acre,  must  take  the  gift  with  the  oonsequences 
and  concomitants  of  the  mineral  wealth  in  which  he  is  a 
participant"  (o). 

It  is  not  a  necessary  condition  of  obtaining  an  injunction 
to  show  material  specific  damage.  Continuous  interference 
with  a  legal  right  in  a  manner  capable  of  producing 
material  damage  is  enough  (/?). 

Difficulty  The  diflScultj  or  expense  which  the  party  liable  for  a 
ofabate^^  nuisance  may  have  to  incur  in  removing  it  makes  no 
ment  no  difference  to  his  liability  any  more  than  a  debtor's  being 
unable  to  pay  makes  default  in  payment  the  less  a  breach 
of  contract.  And  this  principle  applies  not  only  to  the 
right  in  itself,  but  to  the  remedy  by  injunction.  The 
Court  wUl  use  a  discretion  in  granting  reasonable  time  for 
the  execution  of  its  orders,  or  extending  that  time  after- 
wards on  cause  shown.  But  where  an  injunction  is  the 
only  adequate  remedy  for  the  plaintifip,  the  trouble  and 
expense  to  which  the  defendant  may  be  put  in  obeying  the 
order  of  the  Court  are  in  themselves  no  reason  for 
withholding  it  {q). 

Parties  As  to  the  person  entitled  to  sue  for  a  nuisance :   as 

HueVor  regards  interference  with  the  actual  enjoyment  of  pro- 
perty, only  the  tenant  in  possession  (r)  can  sue ;  but  the 
landlord  or  reversioner  can  sue  if  the  injury  is  of  such  a 
nature  as  to  affect  his  estate,  say  by  permanent  depreciation 

(o)  James  L.  J.,  Salvin  v.  North      trie  Lighting  Go,  [1895]  1  Ch.  287, 
Brancepeth  Coal  Co.  (1874)  L.  R.  9       64  L.  J.  Ch.  216,  C.  A. 

Ch.  705  at  p.  708  (q)  A.^G,  v.  Colneg  Hatch  Lunatit 

{p)  Cloivesy.  Stafordshtre Potter^es  ^ 

Waterworks  Co.  (1872)  L.  R.  8  Ch.  -^        ^ 

125,   142,  42  L.  J.  Ch.   107 ;  cp.  (r)  Not  a  person  who  is  there 

retmington  v.  Brxnsop  Hall  Coal  Co.  merely  as  a  servant  or  licensee : 

(1877)  5  Ch.  D.  769,  46  L.  J.  Ch.  Mahne  v.  Lmkey  [1907]  2  K.  B. 

773,  Sheljer  v.  City  of  London  Elee-  141,  76  L.  J.  K.  B.  1134,  C.  A. 


nuisance. 
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of  the  property,  or  by  setting  up  an  adverse  claim  of 
right  («).  A  lessee  who  has  underlet  cannot  sue  alone  in 
respect  of  a  temporary  nuisance,  though  he  may  properly 
sue  as  co-plaintiflf  with  the  actual  occupier  (t).  A  nuisance 
caused  by  the  improper  use  of  a  highway,  such  as  keeping 
carts  and  vans  standing  an  unreasonable  time,  is  not  one 
for  which  a  reversioner  can  sue ;  for  he  suffers  no  present 
damage,  and,  inasmuch  as  no  length  of  time  will  justify  a 
public  nuisance,  he  is  in  no  danger  of  an  adverse  right 
being  estabUshed  (u). 

The  reversioner  cannot  sue  in  respect  of  a  nuisance  in 
its  nature  temporary,  such  as  noise  and  smoke,  even  if 
the  nuisance  drives  away  his  tenants  (a?),  or  by  reason 
thereof  he  can  get  only  a  reduced  rent  on  the  renewal  of 
the  tenancy  (y).  "Since,  in  order  to  give  a  reversioner 
an  action  of  this  kind,  there  must  be  some  injury  done  to 
the  inheritance,  the  necessity  is  involved  of  the  injury 
being  of  a  permanent  character"  (z).  But  as  a  matter 
of  pleading  it  is  suflScient  for  the  reversioner  to  allege  a 
state  of  things  which  is  capable  of  being  permanently 
injurious  (a). 

As  to  liability  :    The  person  primarily  liable  for  a  Parties 
nuisance  is  he  who   actually  creates  it,  whether  on  his  ^^^®* 
own  land  or  not  (6).     The  owner  or  occupier  of  land  on 
which  a  nuisance  is  created,  though  not  by  himself  or  by 

(«)  See  Dicey  on  Parties,  340.  (y)  Mumfordy.  Oxford,  ^e.  R.  Co, 

{t)  Jones  T.  Chappell  (1876)  L.  R.  (1856)  1  H.  &  N.  34,  25  L.  J.  Ex. 

20  Eq.   539,   44  L.   J.   Ch.   658,  266. 

vhich  also  discredits  the  supposi-  {z)  Per  Cur.  1  C.  B.  N.  S.  at  p. 

tion  that  a  weekly  tenant  cannot  361. 

«ue.  (a)   Metropolitan    Attwdation    v. 

(tf)  Mott  V.  Shoolhred  (1875)  L.  R.  Fetch  (1858)  5  C.  B.  N.  S.  504,  27 

20  Eq.  22,  44  L.  J.  Ch.  384.  L.  J.  C.  P.  330. 

(z)  Simpson  t.    Savage   (1866)   1  b)  See  Thompson  v.  Gibson  (1841) 

C.  B.  N.  S.  347.  26  L.  J.  C.  P.  60.  7  M  &  W.  466,  66  R.  B.  762. 
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his  servants,  may  also  be  liable  in  certain  conditions.  If 
a  man  lets  a  house  or  land  with  a  nuisance  on  it,  he  as 
well  as  the  lessee  is  answerable  for  the  continuance 
thereof  (c),  if  it  is  caused  by  the  omission  of  repairs 
which  as  between  himself  and  the  tenant  he  is  bound 
to  do  (c),  but  not  otherwise  (d).  If  the  landlord  has  not 
agreed  to  repair,  he  is  not  liable  for  defects  of  repair 
happening  during  the  tenancy,  even  if  he  habitually 
looks  to  the  repairs  in  fact  (e).  It  seems  the  better 
opinion  that  where  the  tenant  is  bound  to  repair,  the 
lessor's  knowledge,  at  the  time  of  letting,  of  the  state  of 
the  property  demised  makes  no  difiFerence,  and  that  only 
something  amounting  to  an  authority  to  continue  the 
nuisance  will  make  him  liable  (d). 

Again,  an  occupier  who  by  licence  (not  parting  with 
the  possession)  authorizes  the  doing  on  his  land  of  some- 
thing whereby  a  nuisance  is  created  is  liable  (/).  But  a 
lessor  is  not  liable  merely  because  he  has  demised  to  a 
tenant  something  capable  of  being  so  used  as  to  create  a 
nuisance,  and  the  tenant  has  so  used  it  (g).     Nor  is  an 

ie)  Todd  V.  Fliffht  (1860)  9  C.  B.  15.      How  far  this   applies  to  a 

N.   S.   377,    30  L.  J.   C.   P.   21.  weekly  tenancy ,  ytk»rtf .-  eee  Bowen 

The  extension  of  this  in  Gandy  v.  v.  Anderson  [1894]  1  Q.  B.  164. 

Jubber  (1864)   6  B.   &   S.   78,    33  (rf)  Pretty    v.    Bickmon    (1873) 

L.  J.  Q.  B.  151,  by  treating  the  L.  R.  8  C.  P.  401 ;    Gwinnett  t. 

landlord's  passive  continuance  of  a  Earner  (1875)  L.  R.  10  G.  P.  658. 

yearly  tenancy  as  equivalent  to  a  (e)  Nehon   v.   Liverpool  Brewery 

reletting,  so  as  to  make  him  liable  Co.  (1877)  2  C.  P.  D.  311,  46  L.  J. 

for  a  nuii«ance  created   since  the  C.  P.  675;  op.  Rich  v.  Basterjield 

ori^al  demise,  is  inconsistent  with  (1847)  4  0.  B.  783,  16  L.  J.  G.  P. 

the  later  authorities  cited  below :  273.    And  see  Law  y.  Ga  [1897] 

and  in  that  case  a  judgment  re-  1  Q.  B.  415,  66  L.  J.  Q.  B.  193, 

versing  the  decision  was  actually  G.    A.,    which,    however,    rather 

prepared  for  delivery  in  the  Ex.  belongs  to  the  head  of  special  duties 

Gh.,  but  the  plaintiff  meanwhile  considered  in  Gh.  XII.  below, 

agreed  to  a  »tet  processta  on  the  (/)   White    v.     Jameeon    (1874) 

recommendation  of  the  Gourt :   see  L.  R.  18  Eq.  303. 

5  B.  &  S.  485,  and  the  text  of  the  {ff)  Bieh  v.  Batterfield  (1847)  4 

undeHvered  judgment  in  9  B.  &  S.  G.  B.  783,  16  L.  J.  G.  P.  273. 
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owner  not  in  possession  bound  to  take  any  active  steps  to 
remove  a  nuisanoe  which  has  been  created  on  his  land 
without  his  authority  and  against  his  will  (A). 

If  one  who  has  erected  a  nuisance  on  his  land  conveys 
the  land  to  a  purchaser  who  continues  the  nuisance,  the 
vendor  remains  liable  {%),  and  the  purchaser  is  also  liable 
if  on  request  he  does  not  remove  it  {k). 

{h)  Saxby  y.  Manehetter  and  She/-  self  so  far  as  they  were  oonoemed. 
Jield  S.  Co,  (1869)  L.  R.  4  C.  P.  (i)  Boaetcell  v.   JPrior    (1701)   12 

198,  38  L.  J.  G.  P.  153,  wheie  the  Mod.  635. 

defendants  had  given  the  plaintiff  {k)  I*Mruddoek*i  ea,  5  Go.  Rep. 

licence  to  abate  the  nuisance  him-  101  a. 


P.^T.  P  P 
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CHAPTER  XI. 

NEGLIGENCE  (a). 


I. — The  Ghneral  Conception, 
OmisBion    YoK  aots  and  their  results  (within  the  limits  expressed 

oontrasted 

leitii  by  the  term  "natural  and  probable  consequences,"  and 

ground  of  discuBsed  in  a  foregoing  chapter,  and  subject  to  the 
liability,  grounds  of  justification  and  excuse  which  have  also  been 
discussed)  the  actor  is,  generally  speaking,  held  answer-> 
able  by  law.  For  mere  omission  a  man  is  not,  generally 
speaking,  held  answerable.  Not  that  the  consequences 
or  the  moral  gravity  of  an  omission  are  necessarily  less. 
One  who  refrains  from  stirring  to  help  another  may  be, 
according  to  the  circumstances,  a  man  of  common  though 
no  more  than  common  good  wiU  and  courage,  a  fool,  a 
churl,  a  coward,  or  little  better  than  a  murderer.  But, 
unless  he  is  under  some  specific  duty  of  action,  his 
omission  will  not  in  any  case  be  either  an  offence  or  a 
civil  wrong.  The  law  does  not  and  cannot  undertake 
to  make  men  render  active  service  to  their  neighbours 
at  all  times  when  a  good  or  a  brave  man  would  do  so  {h). 
Some  already  existing  relation  of  duty  must  be  estab- 
lished, which  relation  wiU  be  found  in  most  cases,  though 

(a)  Those  who  seek  the  fullest  edition  of  his  book  of  1889. 
information  and  discussion  on  the  (b)  See  Note  M.  to  the  Indian 

subject  of  this  chapter  may  find  it  Penal  Code  as  originally  framed  by 

in  Mr.  Thomas  Seven's  exhaustive  the  Commissioners.    Yet  attempts 

and  scholarly  monograph  on  **  Neg-  of  this  kind  have  been  made  in  one 

ligence  in  Law,'*  London,    1895,  or  two  Ckintinental  proposals  for 

2  vols.,  an  enlarg^  and  re- written  the  improvement  of  criminal  law. 
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not  in  all,  to  depend  on  a  foregoing  voluntary  act  of  the 
party  held  liable.     He  was  not  in  the  first  instance  bound 
to  do  anything  at  all ;  but  by  some  independent  motion 
of  his  own  he  has  given  hostages,  so  to  speak,  to  the  law. 
Thus  I  am  not  compelled  to  be  a  parent ;  but  if  I  am  one, 
I  must  maintain  my  children.     I  am  not  compelled  to 
employ  servants;  but  if  I  do,  I  must  answer  for  their 
conduct  in  the  course  of  their  employment.     The  widest 
rule  of  this  kind  is  that  which  is  developed  in  the  law 
of  Negligence.      One  who  enters  on  the  doing  of  any- 
thing attended  with  risk  to  the  persons  or  property  of 
others  is  held  answerable  for  the  use  of  a  certain  measure 
of  caution  to  guard  against  that  risk.     To  name  one  of 
the  commonest  applications,   ^'  those  who  go  personally 
or  bring  property  where  they  know  that  they  or  it  may 
come  into  collision  with  the  persons  or  property  of  others 
have  by  law  a  duty  cast  upon  them  to  use  reasonable  care 
and  skill  to  avoid  such  a  collision  "  {c).      The  caution  that 
is  required  is  in  proportion  to  the  magnitude  and  the 
apparent  imminence  of  the  risk :  and  we  shall  see  that 
for  certain  cases  the  policy  of  the  law  has  been  to  lay 
down  exceptionally  strict  and  definite  rules.     While  some 
acts  and  occupations  are  more  obviously  dangerous  than 
others,  there  is  hardly  any  kind  of  human  action  that  may 
not,  under  some  circumstances,  be  a  source  of  some  danger. 
Thus  we  arrive  at  the  general  rule  that  every  one  is  bound  Ctenerai 

1  .         .  .        .  duty  of 

to  exercise  due  care  towards  his  neighbours  in  his  acts  and  caution  in 
conduct,  or  rather  omits  or  falls  short  of  it  at  his  peril ;  ^  ' 
the  peril,  namely,  of  being  liable  to  make  good  whatever 
harm  may  be  a  proved  consequence  of  the  default  (a?). 

(e)  Lord  Blackburn,  3  App.  Ca.  (rf)  Cp.  per  Brett  M.  R.,  Meavm 

at  p.  1206.  V.  Fender  (1883)  11  Q.  B.  Div.  at 

p.  607. 

ff2 
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Over-  In  some  cases  this  gTOimd  of  liability  may  co-exist 

contract     ^ith  a  liability  on  contract  towards  the  same  person, 
*^  and  arising  (as  regards  the  breach)  out  of  the  same  facts. 

Where  a  man  interferes  gratuitously,  he  is  bound  to  act 
in  a  reasonable  and  prudent  manner  according  to  the 
circumstances  and  opportunities  of  the  case.  And  this 
duty  is  not  affected  by  the  fact,  if  so  it  be,  that  he  is 
acting  for  reward,  in  other  words,  under  a  contract,  and 
may  be  liable  on  the  contract  (e).  The  two  duties  are 
distinct,  except  so  far  as  the  same  party  cannot  be  com- 
pensated twice  over  for  the  same  facts,  onoe  for  the 
breach  of  contract  and  again  for  the  wrong.  Historically 
the  liability  in  tort  is  older;  and  indeed  it  was  by  a 
special  development  of  this  view  that  the  action  of 
assumpsit,  afterwards  the  common  mode  of  enforcing 
simple  contracts,  was  brought  into  use  (/).  "  If  a  smith 
prick  my  horse  with  a  nail,  &c.,  I  shall  have  my  action 
upon  the  case  against  him,  without  any  warranty  by  the 
smith  to  do  it  well.  ....  For  it  is  the  duty  of  every 
artificer  to  exercise  his  art  rightly  and  truly  as  he 
ought "  (^).  This  overlapping  of  the  regions  of  Contract 
and  Tort  gives  rise  to  troublesome  questions  which  we 

(«)  This  appears  to  be  the  sub-  it  is  sabmitted  that  the  dissent 

stance  of  the  rule  intended  to  be  of   the  Lords  Jostioes  was   weU 

laid    down   by   Brett    M.    R.  in  founded.      And    see    Be^en     on 

Heavm  v.  Pender  (1883)  1 1  Q.  B.  D.  Negligence,  62—72. 
at  pp.  507 — 610;  his  judgment  was  (/)    Cp.    the    present   writer's 

however  understood  by  the  other  ''PiinoipleB  of  Contract,"  p.  141, 

members  of  the  Court  (Cotton  and  7th  ed.,  and  Prof.  Ameses  articles, 

Bowen  L.  JJ.)  as  formulating  some  ''The  History  of  Assumpsit,*'  in 

wider  rule  to  which  they  could  not  Harv.  Law  Rev.  ii.  1,  63. 
assent.    The  case  itself  comes  under  {g)  F.  N.  B.  94  D.    As  to  the 

the  special  rules  defining  the  duty  assumption  of  special  skill  being  a 

of  occupiers  (see  Chap.  XII.  below).  material    element,    cp.    Shielh  t. 

So  far  as  the  judgment  of  Brett  Blaekhume  (1789)   2   H.   Bl.   158, 

M.  R.  purported  to  exhibit  those  2  R.  R.  760 ;  where  "  gross  negli- 

rules  as  a  simple  deduction  from  gence"   appears  to  mean  merely 

the  general  rule  as  to  negligence,  actionable  n^ligenoe. 
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are  not  yet  ready  to  discuss.  They  are  dealt  with  in  the 
concluding  chapter  of  this  book.  Meanwhile  we  shall 
have  to  use  for  authority  and  illustration  many  cases 
where  there  was  a  co-existing  duty  ex  contradu^  or  even 
where  the  duty  actually  enforced  was  of  that  kind.  For 
the  obligation  of  many  contracts  is,  by  usage  and  the 
nature  of  the  case,  not  to  perform  something  absolutely, 
but  to  use  all  reasonable  skill  and  care  to  perform  it. 
Putting  aside  the  responsibilities  of  common  carriers 
and  innkeepers,  which  are  peculiar,  we  have  this  state 
of  things  in  most  agreements  for  custody  or  conveyance, 
a  railway  company's  contract  with  a  passenger  for  one. 
In  such  cases  a  total  refusal  or  failure  to  perform  the 
contract  is  rare.  The  kind  of  breach  commonly  com- 
plained of  is  want  of  due  care  in  the  course  of  performance. 
Now  the  same  facts  may  admit  of  being  also  regarded  as 
a  wrong  apart  from  the  contract,  or  they  may  not.  But 
in  either  case  the  questions,  what  was  the  measure  of 
due  care  as  between  the  defendant  and  the  plaintifiP,  and 
whether  such  care  was  used,  have  to  be  dealt  with  on  the 
same  principles.  In  other  words,  negligence  in  perform- 
ing a  contract  and  negligence  independent  of  contract 
create  liability  in  different  ways:  but  the  authorities 
that  determine  for  us  what  is  meant  by  negligence  are 
in  the  main  applicable  to  both. 

The  general  rule  was  thus  stated  by  Baron  Alderson  :  Definition 
"Negligence  is  the  omission  to   do  something  which   a  ^<^^' 
reasonable  man,  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  reasonable  man 
would  not  do"  (^).    It  was  not  necessary  for  him  to  state, 

(A)  Blyih  t.  Birmingham  Water-  Brett  J.  in  Smiih  v.  X.  ^  S,  W,  B. 
works  Co.  (1866)  11  Ex.  at  p.  784,  Co,  (1870)  L,  R.  6  C.  P.  at  p.  102. 
25  L.  J.  Ex.  at  p.  213 ;  adopted  by      This  does  not,  of  course,  mean  that 
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but  we  have  always  to  remember,  that  negligence  will 
not  be  a  ground  of  legal  liability  unless  the  party  whose 
oonduot  is  in  question  is  already  in  a  situation  that  brings 
him  under  the  duty  of  taking  care.  This,  it  will  be 
observed,  says  nothing  of  the  party's  state  of  mind,  and 
rightly.  Jurisprudence  is  not  psychology,  and  law  dis- 
regards many  psychological  distinctions  not  because 
lawyers  are  ignorant  of  their  existence,  but  because  for 
legal  purposes  it  is  impracticable  or  useless  to  regard 
them.  Even  if  the  terms  were  used  by  lawyers  in  a 
peculiar  sense,  there  would  be  no  need  for  apology;  but 
the  legal  sense  is  the  natural  one.  Negligence  is  the 
contrary  of  diligence,  and  no  one  describes  diligence  as 
a  state  of  mind  (i).  The  question  for  judges  and  juries 
is  not  what  a  man  was  thinking  or  not  thinking  about, 
expecting  or  not  expecting,  but  whether  his  behaviour  was 
or  was  not  such  as  we  demand  of  a  prudent  man  under 
the  given  circumstances.  Facts  which  were  known  to 
him,  or  by  the  use  of  appropriate  diligence  would  have 
been  known  to  a  prudent  man  in  his  place,  come  into 
account  as  part  of  the  circumstances.  Even  as  to  these 
the  point  of  actual  knowledge  is  a  subordinate  one  as 
regards  the  theoretical  foundation  of  liability.  The 
question  is  not  so  much  what  a  man  of  whom  diligence 
was  required  actually  thought  of  or  perceived,  as  what 

wilful  oinission  of  a  duty  may  not  353,  355).  He  says  it  is  the  oppo- 
bo  Bomethiug  more  serious  than  site  not  of  diligence,  hut  of  -wrong- 
negligence,  ful  intention  (p.  369).  I  think  the 
(•)  A  learned  and  thoughtful  view  given  in  the  text  more  oonve- 
writer,  Mr.  John  W.  Salmond,  nient  and  more  consistent  with  the 
prefers  to  distinguish  negligence  as  language  of  the  authorities.  Mr. 
a  state  of  mind  from  negligent  con-  Salmond^s  opinion  is  now  repeated 
duct  as  its  manifestation,  and  in  his  **  Law  of  Torts,*'  pp.  19-21 ; 
defines  negligence  as  consistiug  in  he  admits  that  the  term  is  also  com- 
<tbe    mental  attitude    of   undue  monly  used  in  an"  objective  e 


indifference  with  respect  to  one's      and  that  the  practical  result  is  the 
conduct   and   its    consequences  "       same. 
(Jurisprudence,  2nd  ed.  1907,  pp. 
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would  have  been  perceived  by  a  man  of  ordinajy  sense 
who  did  think  (y).  A  man's  responsibility  may  be 
increased  by  his  happening  to  be  in  possession  of  some 
material  information  beyond  what  he  might  be  expected 
to  have.    But  this  is  a  rare  case. 

As  matter  of  evidence  and  practice,  proof  of  actual 
knowledge  may  be  of  great  importance.  If  danger  of  a 
well  imderstood  kind  has  in  fact  been  expressly  brought 
to  the  defendant's  notice  as  the  result  of  his  conduct,  and 
the  express  warning  has  been  disregarded  or  rejected  (k), 
it  is  both  easier  and  more  convincing  to  prove  this  than 
to  show  in  a  general  way  what  a  prudent  man  in  the 
defendant's  place  ought  to  have  known.  In  an  extreme 
case  reckless  omission  to  use  care,  after  notice  of  the  risk, 
may  be  held,  as  a  matter  of  fact,  to  prove  a  mischievous 
intention :  or,  in  the  terms  of  Homan  law,  culpa  lata  may 
be  equivalent  to  dolus.  For  purposes  of  civil  liability  it 
is  seldom  (if  ever)  necessary  to  decide  this  point. 

"We  have  assumed  that  the  standard  of  duty  is  not  the  The 

foresight  and  caution  which  this  or  that  particular  man  of  duty 

is  capable  of,  but  the  foresight  and  caution  of  a  prudent  v^^di 

man — the  average  prudent  man,  or,  as  our  books  rather  ind^^dual 

,        ,  ability, 

affect  to  say,  a  reasonable  man — standing  in  this  or  that 

man's  shoes  (/).  This  idea  so  pervades  the  mass  of  our 
authorities  that  it  can  be  appreciated  only  by  some 
familiarity  with  them.  In  the  year  1837  it  was  form- 
ally and  decisively  enounced  by  the  Court  of  Common 
Pleas  (m).    The  action  was  against  an  occupier  who  had 

{j)  Brett  M.  R.,  11  Q.  B.  Div.  chance  it  (3  Bing.  N.  C.  pp.  471, 

508.  477 ;  43  R.  R.  713,  719). 

{k)  As   in   Vaughan  t.  Mmlove  (I)  Compare  the  AriBtotelian  use 

(1837)  3  Bing.  K.  C.  468,  43  R.  R.  of  o  ^p6ujj,os  or  o  (rrov^sTof  in  deter- 

711,  where   the   defendant,  after  mimng  the  standard  of  moral  duty, 

being  warned  that  his  haystack  was  (m)   Vaughan   y.    Menhve,   note 

likely  to  take  fire,  said  he  would  {k)^  above. 
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built  a  riok  of  haj  on  the  verge  of  Iiis  own  land,  in  such 
a  state  that  there  was  evident  danger  of  fire,  and  left  it 
there  after  repeated  warning.  The  hajriok  did  heat, 
broke  into  flame,  and  set  fire  to  buildings  which  in  turn 
communicated  the  fire  to  the  plaintiff's  cottages,  and  the 
cottages  were  destroyed.  At  the  trial  the  jury  were 
directed  ''that  the  question  for  them  to  consider  waa 
whether  the  fire  had  been  occasioned  by  gross  negligence 
on  the  part  of  the  defendant,"  and  ''  that  he  was  bound 
to  proceed  with  such  reasonable  caution  as  a  prudent 
man  would  have  exercised  under  such  circumstances.'^ 
A  rule  for  a  new  trial  was  obtained  ''  on  the  ground  that 
the  jury  should  have  been  directed  to  consider,  not 
whether  the  defendant  had  been  guilty  of  gross  negli- 
gence with  reference  to  the  standard  of  ordinary  prudence^ 
a  standard  too  uncertain  to  afford  any  criterion,  but 
whether  he  had  acted  bona  fide  to  the  best  of  his  judg- 
ment ;  if  he  had,  he  ought  not  to  be  responsible  for  the 
misfortune  of  not  possessing  the  highest  (w)  order  of 
intelligence."  The  Court  unanimously  declined  to  accede 
to  this  view.  They  declared  that  the  care  of  a  prudent 
man  was  the  accustomed  and  the  proper  measure  of 
duty.  It  had  always  been  so  laid  down,  and  the  alleged 
imcertaintyof  the  rule  had  been  found  no  obstacle  ta 
its  application  by  juries.  It  is  not  for  the  Court  to  define 
a  prudent  man,  but  for  the  jury  to  say  whether  the 
defendant  behaved  like  one.  "Instead  of  saying  that 
the  liability  for  negligence  should  be  co-extensive  with  the 
judgment  of  each  individual — which  would  be  as  variable 
as  the  length  of  the  foot  of  each  individual — we  ought 
rather  to  adhere  to  the  rule  which  requires  in  all  cases  a 

(m)  This  misrepreBents  the  role      the  average  prudent  man's,  being* 
of  law:   not  the  highest  intelli-      required, 
genoe,  bat  intelligence  not  below 
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regard  to  caution  suoh  as  a  man  of  ordinary  prudence 
would  observe"  (o).  In  our  own  time  the  same  principle 
has  been  enforced  in  the  Supreme  Court  of  Massachusetts. 
"If  a  man's  conduct  is  such  as  would  be  reckless  in  a 
man  of  ordinary  prudence,  it  is  reckless  in  him.  Unless 
he  can  bring  himself  within  some  broadly  defined  ex- 
ception to  general  rules,  the  law  deliberately  leaves  his 
personal  equation  or  idiosyncrasies  out  of  account,  and 
peremptorily  assumes  that  he  has  as  much  capacity  to 
judge  and  to  foresee  consequences  as  a  man  of  ordinary 
prudence  would  have  in  the  same  situation  "(;?). 

It  will  be  remembered  that  the  general  duty  of  diligence  Diligence 
includes  the  particular  duty  of  competence  in  cases  where  oompe- 
the  matter  taken  in  hand  is  of  a  sort  requiring  more  than  **''^°®* 
the  knowledge  or  ability  which  any  prudent  man  may 
be  expected  to  have.     The  test  is  whether  the  defendant 
has  done  "all  that  any  skilful  person  could  reasonably 
be  required  to  do  in  such  a  case"  (q).     This  is  not  an 
exception  or  extension,  but  a  necessary  application  of  the 
general  rule.      For  a    reasonable    man  will    know  the 
bounds  of  his  competence,  and  will  not  intermeddle  (save 
in  extraordinary  emergency)  where  he  is  not  competent  (r). 
The  practical  result  is  that  the  diligence  required  in  the 
case  in  hand    will    be,   according  to  circumstances,   an 
ordinary  man's  or  some  particular  kind  of  expert's. 

Beyond  this  our  law  has  no  hard  and  fast  rules  as  to  No  fixed 
different  degrees  or  kinds  of  negligence,  notwithstanding  degrees  of 
the  use  of    such  epithets  as   "  gross,"   "  ordinary,"   or  ^^ 

{o)  Tindal  C.  J.,  3  Bing.  N.  C.  J.  in  Jones  v.  Bird  (1822)  5  B.  & 

at  p.  475,  43  R.  R.  at  p.  717.  Aid.  at  pp.  845-6,  24  R.  R.  585-6. 

(p)  Commontrealth  Y.  J*Uree {\SSi)  {q)  Bayley  J.,  5   B.   &  Aid.  at. 

138  Mass.  165,  62  Am.  Rep.  264,  p.  846,  24  R.  R.  686. 
per  Holmes  J.    See  too  per  Bayley  (r)  See  p.  28,  above. 
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"  sKght,"  and  the  misplaced  ingenuity  that  has  been  ex- 
pended on  endeavours  to  bring  our  system  into  line  with 
either  real  or  imaginary  distinctions  in  ancient  or  modem 
Eoman  law.  "  Ghross  negligence  is  a  relative  term.  It 
is  doubtless  to  be  understood  as  meaning  a  greater  want  of 
care  than  is  implied  by  the  term  '  ordinary  negligence ' ; 
but,  after  all,  it  means  the  absence  of  the  care  that  was 
necessary  under  the  circumstances  "  («). 

II. — Evidence  of  Negligence. 

Negli-  Due  care  and  caution,  as  we  have  seen,  is  the  diligence 

q^stion  ^f  ^  reasonable  man,  and  includes  reasonable  competence 
facT"^  in  cases  where  special  competence  is  needful  to  ensure 
law.  safety.     Whether  due  care  and  caution  have  been  used 

in  a  given  case  is,  by  the  nature  of  things,  a  question  of 
fact.  But  it  is  not  a  pure  question  of  fact  in  the  sense 
of  being  open  as  a  matter  of  course  and  without  limit. 
Not  every  one  who  suffers  harm  which  he  thinks  can  be 
set  down  to  his  neighbour's  default  is  thereby  entitled 
to  the  chance  of  a  jury  giving  him  damages.  The  field 
of  inquiry  has  limits  defined,  or  capable  of  definition,  by 
legal  principle  and  judicial  discussion.  Before  the  Court 
or  the  jury  can  proceed  to  pass  upon  the  facts  alleged  by 
the  plaintiff,  the  Court  must  be  satisfied  that  those  facts, 
if  proved,  are  in  law  capable  of  supporting  the  inference 
that  the  defendant  has  failed  in  what  the  law  requires  at 
his  hands.  In  the  current  forensic  phrase,  there  must  be 
evidence  of  negligence.  The  peculiar  relation  of  the 
judge  to  the  jury  in  our  common  law  system  has  given 
occasion  for  frequent  and  minute  discussion  on  the 
propriety  of  leaving  or  not  leaving  for  the  decision  of  the 
jury  the    facts  alleged    by  the    plaintiff    as    proof    of 

(»)  Milwaukee,  ^c.  R.  It.  Co,  y.  Arms  (1876)  91 XJ,  S.  489,  496. 
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negligenoe.  Such  disoussions  are  not  carried  on  in  the 
manner  best  fitted  to  promote  the  clear  statement  of 
principles ;  it  is  difficult  to  sum  up  their  results,  and  not 
always  easy  to  reconcile  them. 

The  tendency  of  modem  rulings  of  Courts  of  Appeal 
has  been,  if  not  to  enlarge  the  province  of  the  jury,  to 
arrest  the  process  of  curtailing  it.  Some  distinct  boun- 
daries, however,  are  established. 

Where  there  is  no  contract  between  the  parties,  the  Burden  of 

.  proof. 

burden  of  proof  is  on  him  who  complains  of  negligence. 
He  must  not  only  show  that  he  suffered  harm  in  such  a 
manner  that  it  might  be  caused  by  the  defendant's 
negligence ;  he  must  show  that  it  was  so  caused,  and  to 
do  this  he  must  prove  facts  inconsistent  vnih  due  diligence 
on  the  part  of  the  defendant.  "  Where  the  evidence  given 
is  equally  consistent  with  the  existence  or  non-existence  of 
negligence,  it  is  not  competent  to  the  judge  to  leave  the 
matter  to  the  jury"  (t). 

Nothing  can  be  inferred,  for  example,  from  the  bare 
fact  that  a  foot-passenger  is  knocked  down  by  a  carriage 
in  a  place  where  they  have  an  equal  right  to  be,  or  by  a 
train  at  a  level  crossing  (u).  Those  who  pass  and  repass 
on  frequented  roads  are  bound  to  use  due  care,  be  it  on 
foot  or  on  horseback,  or  with  carriages ;  and  before  one 
can  complain  of  another  he  must  show  wherein  care  was 
wanting.  "  When  the  balance  is  even  as  to  which  party 
is  in  fault,  the  one  who  relies  upon  the  negligence  of  the 
other  is  bound  to  turn  the  scale"  (ip).  It  cannot  be 
assumed,  in  the  absence  of  all  explanation,  that  a  train 

(0  WilliamA  J.  in  Hammock  y.  S.  Co.  (1886)  12  App.  Ga.  41. 

Whits  (1862)  11  C.  B.  N.  S.  588,  («)   JFakelin  y.   X.  ^  S,    W.  R, 

31  L.  J.  C.  P.  129 ;  Cotton  y.  Wood  Co.,  last  note. 

<1860}  8  0.  B.  N.  S.  668,  29  L.  J.  (x)  Erie  C.  J.,  CoUwi  y.  Wood, 

C.  P.  333  ;  Wakelin  y.  X.  %  8,  W.  note  (<)  above. 
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ran  over  a  man  more  than  the  man  ran  against  the 
train  (y).  If  the  carriage  was  being  driven  furiously,  or 
on  the  wrong  side  of  the  road,  that  is  another  matter.  It 
is  different,  again,  where  the  defendant's  acts  have  created 
a  public  nuisance:  there  it  only  has  to  be  considered 
whether  there  is  evidence  from  which  a  jury  can  reasonably 
find  that  the  damage  complained  of  was  caused  by  the 
nuisance  (z)  :  such  a  case,  however,  is  not  really  a  case  of 
negligence  at  all.  But  the  addition  of  an  ambiguous 
circumstance  to  eke  out  defective  evidence  of  negligence 
will  not  do. 

Thus  in  Cotton  v.  Wood  {a)  the  plaintiff's  wife,  having 
safely  crossed  in  front  of  an  omnibus,  was  startled  by 
some  other  carriage  and  ran  back ;  the  driver  had 
seen  her  pass,  and  then  turned  round  to  speak  to  the 
conductor,  so  that  he  did  not  see  her  return  in  time  to 
pull  up  and  avoid  mischief.  The  omnibus  was  on  its 
right  side  and  going  at  a  moderate  pace.  Here  there 
was  no  evidence  of  negligence  on  the  part  of  the 
defendant,  the  owner  of  the  omnibus  (6).  His  servants, 
on  the  plaintiff's  own  showing,  had  not  done  anything 
inconsistent  with  due  care.  There  was  no  proof  that 
the  driver  turned  round  to  speak  to  the  conductor  other- 
wise than  for  a  lawful  or  necessary  purpose,  or  had  any 
reason  to  apprehend  that  somebody  would  run  under 
the  horses'  feet  at  that  particular  moment.     Again,  if 

(y)  Lord  Halsbuiy,  12  App.  Ga.  nuisanoe,  injury  caased  by  them, 

at  p.  45.  no  contributory  negligeuce :  jndg* 

(r)  Ff^nna  v.  Clare  ^  Co.  [1896]  ment  for  plaintiff  aflBrmed). 
1  Q.  B.  199,  64  L.  J.  Q.  B.  238  (a)  (1860)  8  C.  B.  N.  S.  568,  29 

(plaintiff,  a  girl  not  quite  six  years  L.  J.  C.  P.  333. 
old,  found  hurt  as  if  by  spikes  on  {b)  It  would  be  convenient  if  one 

top  of  low  wall,  had   been  seen  could  in  these  running  down  cases 

climbing  on  the  wall  shortly  before,  on  land  personify  the  vehicle,  like 

no    direct   evidence    of    accident,  a  nhip. 
county  court  jury  found  spikes  a 


BURDEN  OF  PROOF.  445 

a  horse  being  ridden  (c)  or  driven  {d)  in  an  ordinary- 
manner  runs  away  without  apparent  cause,  and  in  spite 
of  the  rider's  or  driver's  efforts  trespasses  on  the  footway 
and  there  does  damage,  this  is  not  evidence  of  negligence. 
The  plaintiff  ought  to  show  positively  want  of  care,  or 
want  of  skill,  or  that  the  owner  or  person  in  charge  of 
the  horse  knew  it  to  be  unmanageable.  "  To  hold  that 
the  mere  fact  of  a  horse  bolting  is  per  se  evidence  of 
negligence  would  be  mere  reckless  guess-work  "  (e). 

Sometimes  it  is  said  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  was  himself  using  due  care,  and 
it  has  been  attempted  to  make  this  supposed  principle  a 
guide  to  the  result  to  be  arrived  at  in  cases  where  the 
defence  of  contributory  negligence  is  set  up.  This  view 
is  maintained  in  several  American  jurisdictions  (/),  but  in 
the  present  writer's  opinion  is  unsound.  The  current  of 
English  authority  is  against  it,  and  it  has  been  distinctly 
rejected  in  the  House  of  Lords  (^).  What  we  consider 
to  be  the  true  view  of  contributory  negligence  will  be 
presently  explained. 

This  general  principle  has  to  be  modified  where  there  Where 
is  a  relation  of  contract  between  the  parties,  and   (it  oonSact 
should  seem)  when  there  is  a  personal  undertaking  with-  ?|[i^®'" 
out  a  contract.    A  coach  runs  against  a  cart;  the  cart  is 
damaged,  the  coach  is  upset,  and  a  passenger  in  the  coach 
is  hurt.     The  owner  of  the  cart  must  prove  that  the  driver 


{o)  Hammaeh  t.  White  (1862)  11  a  special  olaas. 

C.  B.  N.S.  588,31L.J.  C.P.  129.  (e)  Lindley  J.,  6  Q.  B.  D.  at 

(d)  Manzoni  t.  Doughu  (1880)  6  p.  153. 

<k.  B.  D.  146,  50  L.  J.  Q.  B.  289,  (/)  Bnrdiok  on  Torta,  431,  432. 

-where   it  was  nnsuooessfully  at-  {g)   Wakelin  t.  i.  ^  5.  W,  R,  Co. 

tempted  to   shake    the    authority-  (1886)  12  App.  Ca.  41,  47,  51,  56 

of  Hammaeh  y.  White,    The  oases  L.  J.  Q.  B.  229,  per  Lord  Watson 

relied  on  for  that  purpose  belong  to  and  Lord  Fitzgerald. 
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of  the  ooaoh  was  in  fault.  But  the  passenger  in  the  ooach 
can  say  to  the  owner:  "Tou  promised  for  gcuin  and 
reward  to  bring  me  safely  to  my  journey's  end,  so  far  as 
reasonable  oare  and  skill  oould  attain  it.  Here  am  I 
thrown  out  on  the  road  with  a  broken  head.  Your 
contract  is  not  performed ;  it  is  for  you  to  show  that  the 
misadventure  is  due  to  a  cause  for  which  you  are  not 
answerable"  (h). 

When  a  railway  train  runs  off  the  line,  or  runs  into 
another  train,  both  permanent  way  and  carriages,  or  both 
trains  (as  the  case  maybe)  being  under  the  same  company's 
control,  these  facts,  if  unexplained,  are  as  between  the 
company  and  a  passenger  evidence  of  negligence  (i). 

In  like  manner,  if  a  man  has  undertaken,  whether  for 
reward  or  not,  to  do  something  requiring  special  skill,  he 
may  fairly  be  called  on,  if  things  go  wrong,  to  prove  his 
competence :  though  if  he  is  a  competent  man,  the  mere 
fact  of  a  mishap  (being  of  a  kind  that  even  a  competent 
person  is  exposed  to)  would  of  itself  be  no  evidence  of 
negligence.  We  shall  see  later  that,  where  special  duties 
of  safe  keeping  or  repair  are  imposed  by  the  policy  of  the 
law,  the  fact  of  an  accident  happening  is  held,  in  the 
same  manner,  to  cast  the  burden  of  proving  diligence  on 
the  person  who  is  answerable  for  it,  or  in  other  words 
raises  a  presumption  of  negligence.     This  is  said  without 

(A)  In  other  words  (to  anticipate  done  to  a  passenger  hy  some  cause 

part  of  a  special  discussioD)   the  not  nnder  the  company's  control  or 

obligation  does  not  become  greater  shown  to  be  apparent  to  the  com- 

if   we  regard  the  liability  as   ex  pany's  servants,  as  the  explosion 

delicto  instead  of  ex  contractu ;  bat  of  fireworks   illegally  carried   by 

neither  does  it  become  less.  another  passenger  as  hand  baggage 

(i)  Carpue  t.  London  f  Brighton  without  any  knowledge  or  assent  cf 

R.  Co.  (1844)  6   Q.   B.   747,  761,  the  company's  servants:  £.  L  H. 

13  L.  J.  Q.   B.   138  ;    Skinner  v.  Co.  v.  Kalidat  Mukerjee  [1901]  A.  C. 

X.  B.  ^  S.  C.  R.  Co.  (I860)  6  Ex.  396,  70  L.  J.  P.  C.  63. 
787.     Otherwise  where  damage  is 
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prejudice  to  the  yet  strioter  rale  of  liability  that  holds  in 
oertain  oases. 

Again  there  is  a  presumption  of  negligence  when  the  Things 
cause  of  the  mischief  was  apparently  under  the  control  fendant*s 
of  the  defendant  or  his  servants.     The  rule  was  declared  °^^^*^^- 
by  the  Exchequer  Chamber  in  1866  (A),  in  these  terms : — 

"  There  must  be  reasonable  evidence  of  negligence. 

^'  But  where  the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want  of  care." 

Therefore  if  I  am  lawfully  and  as  of  right  (/)  passing 
in  a  place  where  people  are  handling  heavy  goods,  and 
goods  being  lowered  by  a  crane  fall  upon  me  and  knock 
me  down,  this  is  evidence  of  negligence  against  the 
employer  of  the  men  who  are  working  the  crane  {m). 

The  Court  will  take  judicial  notice  of  what  happens  in  Common 
the  ordinary  course  of  things,  at  all  events  to  the  extent  ^^^  ^ 
of  using  their  knowledge  of  the  common  affairs  of  life  to  ^^f?^^^ 
complete  or  correct  what  is  stated  by  witnesses.     Judges 
do  not  affect,  for  example,  to  be  ignorant  that  the  slipping 
of  one  passenger  out  of  several  thousand  in  hurrying  up 
the  stairs  of  a  railway  station  is  not  an  event  so  much 
out  of  the  run  of  pure  accidents  as  to  throw  suspicion  on 
the  safety  of  the  staircase  (n). 

(k)  Scott  T.  London  Dock  Co,,  3  diss.  Erie  G.  J.  and  Mellor  J. ;  but 

H.  &  G.  596,  34  L.  J.  Ex.  220.  no  dissentmg  judgment  was  de- 

{t)  That  is,  not  merelj  bv  the  livered,  nor  does  the  precise  groand 

defendant's  licence,  as  will  be  ex-  of  dissent  appear, 

plained  later.  (n)  Crafter    v.    Metrop.    R.    Co. 

(m)  3  H.  &  G.  696,  Grompton,  (1866)  L.  B.  1  G.  P.  300,  35  L.  J. 

Byles,    Blackbom,    Keating  JJ.,  0.  P.  132. 
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Onevi-  When  we  have  onoe  got  something  more    than  an 

snffioient  ambiguoTisly  balanced  state  of  facts ;  when  the  evideQce, 
^estion  is  ^  believed,  is  less  consistent  with  diligence  than  with 
for  jury,  negligence  on  the  defendant's  part,  or  shows  the  non- 
performance of  a  specific  positive  duty  laid  on  him  by 
statute,  contract,  or  otherwise;  then  the  judgment  whether 
the  plaintiff  has  suffered  by  the  defendant's  negligence  is 
a  judgment  of  fact,  and  on  a  trial  by  jury  must  be  left  as 
such  in  the  hands  of  the  jury(o).  The  question  of 
negligence  is  one  of  law  for  the  Court  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them  (p).  It  is  true  that  the  rules  as  to 
remoteness  of  damage  set  some  bounds  to  the  connexion  of 
the  defendant's  negligence  with  the  plaintiff's  loss(^). 
But  even  in  this  respect  considerable  latitude  has  been 
allowed  (r).  Eailway  accidents  have  for  the  last  fifty 
years  or  more  been  the  most  frequent  occasions  of  defining, 
or  attempting  to  define,  the  frontier  between  the  province 
of  the  jury  and  that  of  the  Court. 


Modem 
railway 
oaaea  on 
leyel 
oroflsings 
and  **  in- 
Titation  to 
aUght/» 


Two  considerable  and  well  marked  groups  of  cases  stand 
out  from  the  rest.  One  set  may  be  broadly  described  as 
level  crossing  cases,  and  culminated  in  North  Eastern 
Raihcay  Company  v.  WanlesSy  decided  by  the  House  of 
Lords  in  1874  («) ;  the  other  may  still  more  roughly  (but 
in  a  manner  which  readers  familiar  with  the  reports  will 
at  once  understand)  be  called  "  invitation  to  alight "  cases. 
These  are  now  governed  by   Bridges  v.  North  London 


(o)  This  is  well  put  in  the  judg- 
ment in  M*  Cully  y.  Clark  (Pennsjl- 
vania,  1861)  Bigelow  L.  C.  659. 

(p)  Gardner  v.  Michigan  Central 
R.  B,  (1893)  160  U.  S.  349,  361. 

{q)  Metrop,  R.  Co.  t.  Jackson 
(1877)  3  App.  Ca.  193,  47  L.  J. 
C.  P.  303. 


(r)  See  Wtlliamt  t.  O,  IF,  R.  Co. 
(1874)  L.  R.  9  Ex.  167,  43  L.  J. 
Ex.  105,  tupra,  p.  43.  Gp.  per 
Lord  Halfibuzy,  12  App.  Ca.  at 
p.  43. 

(»)  L.  E.  7  H.  L.  12,  43  L.  J. 
Q.  B.  185. 
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Railijcay  Company  {t)^  another  decision  of  the  House  of 
Lords  which  followed  closely  on  Wanksa^s  case.  In  neither 
of  these  oases  did  the  House  of  Lords  intend  to  lay  down 
any  new  rule,  nor  any  exceptional  rule  as  regards  railway 
companies :  yet  it  was  found  needful  a  few  years  later  to 
restate  the  general  principle  which  had  been  supposed  to  be 
impugned.  This  was  done  in  Metropolitan  Raihcay  Com- 
pany V.  Jackson  (u). 

"  The  judge  has  a  certain  duty  to  discharge,  and  the  Explana- 
jurors  have  another  and  a  different  duty.  The  judge  has  Mett^jt, 
to  say  whether  any  facts  have  been  established  by  evidence  ^^-  ^ 
from  which  negligence  may  be  reasonably  inferred;  the 
jurors  have  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  he  inferred.  It  is,  in 
my  opinion,  of  the  greatest  importance  in  the  administra- 
tion of  justice  that  these  separate  functions  should  be 
maintained,  and  should  be  maintained  distinct.  It  would 
be  a  serious  inroad  on  the  province  of  a  jury,  if  in  a  case 
where  there  are  facts  from  which  negligence  may  reason- 
ably be  inferred,  the  judge  were  to  withdraw  the  case 
from  the  jury  on  the  ground  that,  in  his  opinion,  negli- 
gence ought  not  to  be  inferred ;  and  it  would,  on  the 
other  hand,  place  in  the  hands  of  the  jurors  a  power  which 
might  be  exercised  in  the  most  arbitrary  manner,  if  they 
were  at  Kberty  to  hold  that  negligence  might  be  inferred 
from  any  state  of  facts  whatever  "  {x). 

"  On  a  trial  by  jury  it  is,  I  conceive,  undoubted  that 
the  facts  are  for  the  jury,  and  the  law  for  the  judge.     It 


(0  L.  R.  7  H.  L.  213,  43  L.  J.  {x)  Lord  Caims,  3  App.  Ca.  at 

Q.  B.  161  (1873-4).  p.  197.    Strictly  the  jurors  have 

{h)  3  App.  Ca.  193,  47  L.  J.  to  saj  not  whether  negligence 
C-  P.  303  (1877).  ought  to  be  inferred,  but  whether, 

as  reasonable  men,  thej  do  infer  it. 

P. — T.  G  G 
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is  not,  however,  in  many  cases  praoUoable  completely  to 
sever  the  law  from  the  facts. 

**  But  I  think  it  has  always  been  considered  a  question 
of  law  to  be  determined  by  the  judge,  subject,  of  course, 
to  review,  whether  there  is  evidence  which,  if  it  is 
believed,  and  the  coimter  evidence,  if  any,  not  believed, 
would  establish  the  facts  in  controversy.  It  is  for  the 
juiy  to  say  whether,  and  how  far,  the  evidence  is  to  be 
believed.  And  if  the  facts  as  to  which  evidence  is  given 
are  such  that  from  them  a  further  inference  of  fact  may 
legitimately  be  drawn,  it  is  for  the  jury  to  say  whether 
that  inference  is  to  be  drawn  or  not.  But  it  is  for  the 
judge  to  determine,  subject  to  review,  as  a  matter  of  law, 
whether  from  those  facts  that  further  inference  may 
legitimately  be  drawn  "  (y). 

The  case  itself  was  decided  on  the  ground  that  the  hurt 
suffered  by  the  plaintiff  was  not  the  proximate  conse- 
quence of  any  proved  negligence  of  the  defendants ;  not 
that  there  was  no  proof  of  the  defendants  having  been 
negligent  at  all,  for  there  was  evidence  which,  if  believed, 
showed  mismanagement,  and  would  have  been  quite 
enough  to  fix  on  the  defendant  company  liability  to 
make  good  any  damage  distinctly  attributable  to  such 
mismanagement  as  its  ^^ natural  and  probable"  conse- 
quence (s).  As  between  the  plaintiff  and  defendant, 
however,  evidence  of  negligence  which  cannot  be  reason- 
ably deemed  the  cause  of  his  injury  is  plainly  the  same 
thing  as  a  total  want  of  evidence.  Any  one  can  see  that 
a  man  whose  complaint  is  that  his  thumb  was  crushed  in 
the  door  of  a  railway  carriage  would  waste  his  trouble  in 
proving  (for  example)  that  the  train  had  not  a  head-light. 

(jr)  Lord  Blackburn,  3  App.  Oa.  38  L.  J.  Ex.  8,  which  Lord  Blaok- 
at  p.  207.  Op.  Byder  t.  WombweU  bum  goes  on  to  cite  with  approval. 
(1868),  in  Ex.  Gh.,  L.  R.  4  Ex.  32,  (z)  See  pp.  36,  40,  aboYe. 
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The  House  of  Lords  determined,  after  no  small  difference 
of  learned  opinions  below,  that  it  availed  him  nothing 
to  prove  overcrowding  and  scrambling  for  seats.  The 
irrelevance  is  more  obvious  in  the  one  case  than  in  the 
other,  but  it  is  only  a  matter  of  degree  (a). 

In  the  "level  crossing"  group  of  cases  we  have  some  The**lovel 
one  crossing  a  railway  at  a  place  made  and  provided  by  ^^"f 
the  company  for  that  purpose,  and  where  the  company  is  <^*^®*- 
under  the  statutory  duty  of  observing  certain  precautions. 
The  party  assumes  that  the  line  is  dear ;  his  assumption 
is  erroneous,  and  he  is  run  down  by  a  passing  train. 
Here  the  company  has  not  entered  into  any  contract  with 
him;  and  he  must  prove  either  that  the  company  did 
something  which  would  lead  a  reasonable  man  to  assume 
that  the  line  was  clear  for  crossing  (J),  or  that  there  was 
something  in  their  arrangements  which  made  it  imprac- 
ticable or  unreasonably  difficult  to  ascertain  whether  the 
line  was  clear  or  not.  Proof  of  negligence  in  the  air,  so 
to  speak,  will  not  do.  "Mere  allegation  or  proof  that 
the  company  were  guilty  of  negligence  is  altogether  irre- 
levant ;  they  might  be  guilty  of  many  negligent  acts  or 
omissions,  which  might  possibly  have  occasioned  injury 
to  somebody,  but  had  no  connexion  whatever  with  the 

(a)  Drunj  v.  N.  E.  E.  Co.  [1901]  H.  L.  12, 43  L.  J.  Q.  B.  185,  where 

2  K.  B.  322,  70  L.  J.  K.  B.  830,  the  gates  (intended  primarily  for 

was  a  similar  case,  ezoept  that  no  the  protection  of  carriage  traffic) 

negligence  was  suggested  bejond  were  left  open  when  thej  ought 

the  fact  of  the  carriage  door  being  not  to   have   been,    so    that    the 

shut  without  special  warning.    Cp.  plaintiff  was  thrown  off  his  guard ; 

Pounder  v.  N.  E,  R,  Co,  [1892]  1  andin  ^wiM  v.  S,  E,  By,  Co,  [1896] 

Q,  B.  385,  61  L.  J.   Q.  B.  136  1  Q.  B.  178,  64  L.  J.  Q.  B.  219, 

(plaintiff  a^^saulted  by  persons  who  G.  A.,  where  it  was  held  that  there 

had   crowded    in),    and    Cobb   y.  wasevidenceof  the  plaintiff  having 

O,  W.  a,  Co.  [1893]  1  Q.  B.  459,  been  misled  bj  the  gatekeeper's 

62  L.  J.  Q.  B.  335,  C.  A.  inaction    into  supposing  that  no 

{b)  As  in  Wankst^s  ease,  L.  B.  7  train  was  approaching. 

gg2 
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injury  for  which  redress  is  sought,  and  therefore  the 
plaintifE  must  allege  and  prove,  not  merely  that  they  were 
negligent,  but  that  their  negligence  caused  or  materially 
contributed  to  the  injury  "  (c).  What  may  reasonably  be 
held  to  amount  to  such  proof  cannot  be  laid  down  in 
general  terms.  "  You  must  look  at  each  case,  and  all  the 
facts  of  the  case,  before  you  make  up  your  mind  what 
the  railway  company  ought  to  do  "  (rf).  But  unless  the 
plaintiff's  own  evidence  shows  that  the  accident  was  due 
to  his  own  want  of  ordinary  care  (as  where  in  broad  day- 
light he  did  not  look  out  at  all)  {e)y  the  tendency  of  modem 
authority  is  to  leave  the  matter  very  much  at  large  for  the 
jury.  In  Dublin^  Wicklow  and  Wexford  Railway  Co.  v* 
Slattery  (/),  the  only  point  of  negligence  made  against 
the  railway  company  was  that  the  train  which  ran 
over  and  killed  the  plaintiff's  husband  did  not  whistle 
before  running  through  the  station  where  he  was  crossing 
the  line.  It  was  night  at  the  time,  but  not  a  thick  night. 
Ten  witnesses  distinctly  and  positively  testified  that  the 
engine  did  whistle.  Three  swore  that  they  did  not  hear 
it.  A  jury  having  found  for  the  plaintiff,  it  was  held  by 
the  majority  of  the  House  of  Lords  that  the  Court  could 
not  enter  a  verdict  for  the  defendants,  although  they  did 
not  conceal  their  opinion  that  the  actual  verdict  was  a 
perverse  one  {g). 

(e)  Lord  Watson,  JFakelin  v.  X.  of  daylight  seems  to  distiiigaish  this 

^  8,  TT,  R.  Co,  (1886)  12  App.  Ca.  from  Slatlery's  com  (next  note). 

41,47,  66  L.  J.  Q.  B.  229.  (/)  (1878)    3   App.    Ca.    1155. 

(d)  Bowen  L.  J.,  Davey  v.  L.  ^  Nearly  all   the  modem  cases  on 

8.  W.  R.  Co.  (1883)  12  Q.  B.  Div.  "evidence    of   negligence"   were 

at  p.  76.  cited  in  the  argpiment  (p.  1161). 

(<f)  JDavey  v.  i.  ^  8.   W.  R.  Co.  Observe  that  the  question  of  the 

(1883)  12  Q.  B.  Div.  70,  63  L.  J.  verdict  being  against  the  weight  of 

Q.  B.  68:   a  case  which  perhaps  evidence  was  not  open  (p.  1162). 

belongs  properly  to  the  head  of  con-  (y)  The  majority  consisted  of  Lord 

tributory  negligence,  of  which  more  Cairns  (who  thought  the  verdict 

presently.    Only  the  circumstance  oould  not  haye  stood  if  the  accident 
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In  the  other  group,  which  we  have  called  "invitation  The  "in- 
to alight "  cases,  the  nature  of  the  facts  is,  if  anything,  alight" 
less  favourable  to  the  defendant.  A  train  stopping  at  a  ^^"P- 
station  overshoots  the  platform  so  that  the  front  carriages 
stop  at  a  place  more  or  less  inconvenient,  or  it  may  be 
dangerous,  for  persons  of  ordinary  bodily  ability  to  alight. 
A  passenger  bound  for  that  station,  or  otherwise  minded  to 
alight,  is  unaware  (as  by  reason  of  darkness,  or  the  like, 
he  well  may  be)  of  the  inconvenience  of  the  place  (h),  or 
else  is  aware  of  it,  but  takes  the  attendant  risk  rather  than 
be  carried  beyond  his  destination.  In  either  case  he  gets 
out  as  best  he  can,  and,  whether  through  false  security,  or 
in  spite  of  such  caution  as  he  can  use,  has  a  fall  or  is 
otherwise  hurt.  Here  the  passenger  is  entitled  by  his 
contract  with  the  company  to  reasonable  accommodation, 
and  they  ought  to  give  him  facilities  for  alighting  in  a 
reasonably  convenient  manner.  Overshooting  the  platform 
is  not  of  itself  negligence,  for  that  can  be  set  right  by 
backing  the  train  (}').  It  is  a  question  of  fact  whether 
under  the  particular  circumstances  the  company's  servants 
were  reasonably  diligent  for  the  accommodation  of  the 
passengers  {k),  and  whether  the  passenger,  if  he  alighted 
knowing  the  nature  of  the  place,  did  so  imder  a 
reasonable  apprehension  that  he  must  alight  there  or  not 
ataU(/). 

had  happened  by  daylight),  Lord  Ex.  Gh.  L.  R.  7  C.  P.  321,  41 

Penzance,    Lord    O'Hagan,  Lord  L.  J.  C.  P.  140. 

Selborne,  and  Lord  Gordon ;    the  (i)  Siner  v.  G,  W.  R.  Co.  (1869) 

minority  of  Lord  Hatherley,  Lord  Ex.  Gh.  L.  B.  4  Ex.  117,  38  L.  J. 

Coleridge,   and   Lord   Blaokbuni.  Ex.  67. 

Eilia  V.    G.    W.  It.  Co.  (Ex.  Gh.  {k)  Bridget  v.  K.  London  S.  Co. 

1874)  L.  R.  9  G.  P.  561,  43  L.  J.  p.  449,  above. 

0.  P.  304,  does  not  seem  consistent  {J)  Robson    y.    iV.   £.  R.   Co.  2 

with  this  decision ;  there  was  dif-  Q.  B.  Div.  85,  46  L.  J.  Q.  B.  60 ; 

ference  of  opinion  in  that  case  also.  Rose  y.  N.  E.  R.  Co.  2  Ex.  Diy.  248, 

(A)  Cockle  V.  S.  E.  R.  Co.  (1872)  46  L.  J.  Ex.  374  (both  In  1870). 
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Gomplica-       All  these  cases  are  apt  to  be  complicated  with  issues 

Gontribu-    of  contributory  negligence  and  other  similar  though  not 

fi^oe^&c"  identical  questions.     "We  shall  advert  to  these  presently. 

It  will  be  convenient  now  to  take  a  case  outside  these 

particular  types,  and  free  from  their  complications,   in 

which  the   difficulty  of  deciding  what  is  "  evidence  of 

Other         negligence "   is  illustrated.      Such   an   one  is   Smith  v. 

iUustTft'  

tionflof      London  and  South  Western  Raibcatj   Compamj  {m).     The 

of^gU^^  facts  are,  in  this  country  and  climate,  of  an  exceptional 
^^^ ' "  kind  :  but  the  case  is  interesting  because,  though  distinctly 
L.  ^  S.  W.  within  the  line  at  which  the  freedom  of  the  jury  ceases, 
that  line  is  shown  by  the  tone  and  language  of  the  judg- 
ments in  both  the  Common  Pleas  and  the  Exchequer 
Chamber  to  be  nearly  approached.  The  action  was  in 
respect  of  property  burnt  by  fire,  communicated  from 
sparks  which  had  escaped  from  the  defendant  com- 
pany's locomotives.  The  material  elements  of  fact  were 
the  following. 

Hot  dry  weather  had  prevailed  for  some  time,  and  at 
the  time  of  the  accident  a  strong  S.E.  wind  was  blowing. 

About  a  fortnight  earlier  gross  had  been  cut  by  the 
defendants'  servants  on  the  banks  adjoining  the  line,  and 
the  boundary  hedge  trimmed,  aud  the  cuttings  and 
trimmings  had,  on  the  morning  of  the  fire  (n),  been  raked 
into  heaps,  and  lay  along  the  bank  inside  the  hedge. 
These  cuttings  and  trimmings  were,  by  reason  of  the 
state  of  the  weather,  very  dry  and  inflammable. 

Next  the  hedge  there  was  a  stubble  field  ;  beyond  that 


(m)  L.  R.  6  0.  p.  98,  39  L.  J.  fire  carried  by  wind  is  Milwaukee 

C.  P.  68,  in  Ex.  Ch.  6  C.  P.  14,  40  and  St,  Pmtl  JR,  i2.  Co.  v.  A>/%y 

Ij.  J.  0.  P,  21  (1870).  The  accident  (1876)  94  U.  8.  469. 

took  place  in  the  extraordinarily  (m)  See  statement  of  the  facts  in 

warm  and  dry  summer  of  1868.    A  the  report  in  Ex.  Gh.  L.  B.  6  G.  P. 

somewhat  similar  American  case  of  at  p.  15. 
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a  road;  on  the  other  side  of  the  road  a  cottage  be- 
longing to  the  plaintiff,  200  yards  in  all  distant  from  the 
railway. 

Two  trains  passed,  and  immediately  or  shortly  after- 
wards the  strip  of  grass  between  the  railroad  and  the 
hedge  was  seen  to  be  on  fire.  Notwithstanding  all  efforts 
made  to  subdue  it,  the  fire  burnt  through  the  hedge,  spread 
over  the  stubble  field,  crossed  the  road,  and  consumed  the 
plaintiff's  cottage. 

There  was  no  evidence  that  the  railway  engines  were 
improperly  constructed  or  worked  with  reference  to  the 
escape  of  sparks,  and  no  direct  evidence  that  the  fire  came 
from  one  of  them. 

The  jury  found  for  the  plaintiff ;  and  it  was  held  (though 
with  some  difficulty)  (o)  that  they  were  warranted  in  so 
finding  on  the  ground  that  the  defendants  were  negb'gent, 
having  regard  to  the  prevailing  weather,  in  leaving  the  dry 
trimmings  in  such  a  place  and  for  so  long  a  time.  The 
risk,  though  unusual,  was  apparent,  and  the  company  was 
bound  to  be  careful  in  proportion.  "  The  more  likely  the 
hedge  was  to  take  fire,  the  more  incumbent  it  was  upon 
the  company  to  take  care  that  no  inflammable  material 
remained  near  to  it "  (p).  Thus  there  was  evidence  enough 
(though  it  seems  only  just  enough)  to  be  left  for  the  jury 
to  decide  upon.  Special  danger  was  apparent,  and  it 
would  have  been  easy  to  use  appropriate  caution.  On  the 
other  hand  the  happening  of  an  accident  in  extraordinary 
circumstances,  from  a  cause  not  apparent,  and  in  a  manner 
that  could  not  have  been  prevented  by  any  ordinary- 
measures  of  precaution,  is  not  of  itself  any  evidence  of 


(o)  Brett    J.    dissented    in    the  damage  in  question  could  not  have 

Common  Pleas,  and  Blackburn  J.  reasonably  been  anticipated, 

expressed  some  doubt  in  the  Ex.  Ch.  (p)  Lush  J.  in  Ex.  Gh.  L.  R.  6 

on  the  ground  that  the  particular  C.  P.  at  p.  23. 
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No  precise 
general 
rule  can 
be  given. 


negligence  (q).  And  a  stairoase  which  has  been  used  by 
many  thousand  persons  without  accident  cannot  be  pro- 
nounced dangerous  and  defective  merely  because  the  plain- 
tiff has  slipped  on  it,  and  somebody  can  be  found  to 
suggest  improvements  (r). 

Illustrations  might  be  largely  multiplied,  and  may  be 
found  in  abundance  in  Mr.  Seven's  monograph,  or  by 
means  of  the  citations  and  discussions  in  the  leading  cases 
themselves.  Enough  has  been  said  to  show  that  by  the 
nature  of  the  problem  no  general  formula  can  be  laid 
down  except  in  some  such  purposely  vague  terms  as  were 
used  in  Scott  v.  London  Dock  Co,  («). 


Due  care 
varies  as 
apparent 
Tvsik:  ap- 
plication 
of  this  to 
accidents 
through 


infirmity. 


We  have  said  that  the  amount  of  caution  required  of  a 
citizen  in  his  conduct  is  proportioned  to  the  amount  of 
apparent  danger.  In  estimating  the  probability  of  danger 
to  others,  we  are  entitled  to  assume,  in  the  absence  of 
anything  to  show  the  contrary,  that  they  have  the  full 
use  of  common  faculties,  and  are  capable  of  exercising 
ordinary  caution.  If  a  workman  throws  down  a  heavy 
object  from  a  roof  or  scaffolding  "  in  a  country  village, 
where  few  passengers  are,"  he  is  free  from  criminal 
liability  at  all  events,  provided  "he  calls  out  to  all 
people  to  have  a  care"(<).  Now  some  passer-by  may 
be  deaf,  and  may  suffer  by  not  hearing  the  warning. 


{g)  Blyth  v.  Birmingham  Water- 
works  Co,  (1866)  11  Ex.  781,  26 
L.  J.  Ex.  212,  tupray  p.  47. 

(r)  Crofter  v.  Metrop,  R.  Co. 
(1868)  L.  R.  1  C.  P.  300,  36  L.  J, 
G.  P.  132  :  the  plaintiff  slipped  on 
the  brass  "nosing"  of  the  steps 
(this  being  the  material  in  common 
use,  whereof  the  Gourt  took  judicial 
notice  "with  the  common  experi- 
ence which  every  one  has,'*  per 


Willes  J.,  L.  R.  1  G.  P.  at  p.  303), 
and  it  was  suggested  that  lead 
would  have  been  a  safer  mateiial. 

(«)  P.  447,  above. 

(0  Blackst.  Gomm.  iv.  192.  D. 
9.  2,  ad.  leg.  Aquil.  31.  In  a  civil 
action  it  would  probably  be  left  to 
the  jury  whether,  on  the  whole,  the 
work  was  being  done  with  reason- 
able care. 
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That  will  be  his  misfortune,  and  may  be  unaeoompanied 
by  any  imprudence  on  his  part;  but  it  cannot  be  set 
down  to  the  fault  of  the  workman.  If  the  workman  had 
no  particular  reason  to  suppose  that  the  next  passer-by 
would  be  deaf,  he  was  bound  only  to  such  caution  as 
suffices  for  those  who  have  ears  to  hear.  The  same  rule 
must  hold  if  a  deaf  man  is  run  over  for  want  of  hearing 
a  shout  or  a  whistle  {u)y  or  a  blind  man  for  want  of 
seeing  a  light,  or  if  a  colour-blind  man,  being  unable  to 
make  out  a  red  danger  flag,  gets  in  the  line  of  fire  of 
rifle  or  artillery  practice ;  or  if  in  any  of  these  circum- 
stances a  child  of  tender  years,  or  an  idiot,  suffers  through 
mere  ignorance  of  the  meaning  which  the  warning  sight 
or  sound  conveys  to  a  grown  man  with  his  wits  about  him. 
And  this  is  not  because  there  is  any  fault  in  the  person 
harmed,  for  there  may  well  be  no  fault  at  all.  Whatever 
we  think,  or  a  jury  might  think,  of  a  blind  man  walking 
alone,  it  can  hardly  be  deemed  inconsistent  with  common 
prudence  for  a  deaf  man  to  do  so ;  and  it  is  known  that 
colour-blind  people,  and  those  with  whom  they  live,  of  fen 
remain  ignorant  of  their  failing  until  it  is  disclosed  by 
exact  observation  or  by  some  accident.  It  is  not  that 
the  law  censures  a  deaf  man  for  not  hearing,  or  a  colour- 
blind one  for  not  perceiving  a  red  flag.  The  normal 
measure  of  the  caution  required  from  a  lawful  man  must 
be  fixed  with  regard  to  other  men's  normal  powers  of 
taking  care  of  themselves,  and  abnormal  infirmity  can 
make  a  difference  only  when  it  is  shown  that  in  the 
particular  case  it  was  apparent. 

On  the  other  hand  it  seems  clear  that  greater  care  is  Distinc- 
required  of  us  when  it  does  appear  that  we  are  dealing  thT  perron 

(«)  Cp.  SkeU<m  v.  L.  ^  N.  W,  R,  on  the  ground  that  the  accident 
Co,  (1867)  L.  R.  2  C.  P.  631,  36  was  wholly  due  to  the  man's  own 
li.  J.  C.  P.  249,  decided  however      want  of  care. 
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actingr  has  with  persons  of  less  than  ordinary  faculty.  Thus  if  a 
special  nian  driving,  or  a  cyclist,  sees  that  a  blind  man,  an  aged 
an'in&Tn  ™^^>  ^r  a  cripple  is  crossing  the  road  ahead,  he  must 
or  helpless  govern  his  course  and  speed  accordingly.  He  will  not 
discharge  himself,  in  the  event  of  a  mishap,  merely  by 
showing  that  a  young  and  active  man  with  good  sight 
would  have  come  to  no  harm.  In  like  manner,  if  one 
sees  a  child,  or  other  person  manifestly  incapable  of 
normal  discretion,  exposed  to  risk  from  one's  action,  it 
seems  that  proportionate  care  is  required ;  and  it  further 
seems  on  principle  immaterial  that  the  child  would  not 
be  there  but  for  the  carelessness  of  some  parent  or 
guardian  or  his  servant.  These  propositions  are  not 
supported  by  any  distinct  authority  in  our  law  that  I  am 
aware  oi{x).  But  they  seem  to  follow  from  admitted 
principles,  and  to  throw  some  light  on  questions  which 
arise  under  the  head  of  contributory  negligence. 


III. — Contributory  Negligence, 
Actionable  j^  order  that  a  man's  negligence  may  entitle  another 
gence  to  a  remedy  against  him,  that  other  must  have  suffered 
proximate  harm  whereof  this  negligence  is  a  proximate  cause, 
j^l^.  Now  I  may  be  negligent,  and  my  negligence  may  be 
^^^  the  occasion  of  some  one  suffering  harm,  and  yet  the 
own  negli-  immediate  cause  of  the  damage  may  be  not  my  want  of 
Smediato  care  but  his  own.  Had  I  been  careful  to  begin  with,  he 
rem^iT^  would  not  have  been  in  danger ;  but  had  he,  being  so 
put  in  danger,  used  reasonable  care  for  his  own  safety  or 

{x)  In  the  United  States  there  is  176  U.   S.  232.      "The  care  and 

some:  see  Wharton,  §§  307,  310  ;  caution  required  of  a  child  is  ac- 

Beven  on  Negligence,  i.  185 — 203 ;  cording  to  his  maturity  and  ca- 

Hohbins  v.  Springfield  Street  Ry.  Co,  pacity  only"  :  R.  R,  Co.  v.  Slout, 

(1895)  65  Mass.  30 ;   Baltimore  ^  17  Wall.  657. 
Totomac  R,  R.  v.  Cumberland  (1900) 
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that  of  his  property,  the  damage  would  still  not  have 
happened.  Thus  mj  original  negligence  is  a  oompara- 
tively  remote  cause  of  the  harm,  and  as  things  turn  out 
the  proximate  cause  is  the  sufferer's  own  fault,  or  rather 
(since  a  man  is  under  no  positive  duty  to  he  careful  in 
his  own  interest)  he  cannot  ascrihe  it  to  the  fault  of 
another.  In  a  state  of  facts  answering  this  general 
description  the  person  harmed  is  by  the  rule  of  the 
common  law  not  entitled  to  any  remedy.  He  is  said 
to  be  "  guilty  of  contributory  negligence ; "  a  phrase 
well  established  in  our  forensic  usage,  though  not  free 
from  objection.  It  rather  suggests,  as  the  ground  of  the 
doctrine,  that  a  man  who  does  not  take  ordinary  care  for 
his  own  safety  is  to  be  in  a  manner  punished  for  his 
carelessness  by  disability  to  sue  any  one  else  whose  care- 
lessness was  concerned  in  producing  the  damage.  But 
this  view  is  neither  a  reasonable  one,  nor  supported  by 
modem  authority,  and  so  far  as  I  know,  it  is  not  now 
seriously  maintained  anywhere.  It  is  repudiated  by  the 
common  practice  of  our  courts,  founded  on  constant 
experience  of  the  way  in  which  this  question  presents 
itself  in  real  life.  *^The  received  and  usual  way  of 
directing  a  jury  ...  is  to  say  that  if  the  plaintiff  could, 
by  the  exercise  of  such  care  and  skill  as  he  was  bound 
to  exercise,  have  avoided  the  consequence  of  the  defen- 
dant's negligence,  he  cannot  recover"  (y).  That  is  to  say, 
he  is  not  to  lose  his  remedy  merely  because  he  has  been 
negligent  at  some  stage  of  the  business,  though  without 
that  negligence  the  subsequent  events  might  not  or  would 
not  have  happened ;  but  only  if  he  has  been  negligent 
in  the  final  stage  and  at  the  decisive  point  of  the  event, 
60  that  the  mischief,  as  and  when  it  happens,  is  imme- 
diately due  to  his  own  want  of  care  and  not  to  the 

(y)  Lord  Blackburn,  3  App.  Ca.  at  p.  1207. 
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defendant's.  Again  the  penal  theory  of  contributoiy 
negligence  fails  to  account  for  the  accepted  qualification 
of  the  rule,  ''  namely,  that  though  the  plaintiff  may  have 
been  guilty  of  negligence,  and  although  that  negligence 
may  in  fact  have  contributed  to  the  accident,  yet  if  the 
defendant  could  in  the  result,  by  the  exercise  of  ordinary 
care  and  diligence,  have  avoided  the  mischief  which  hap- 
pened, the  plaintiff's  negligence  will  not  excuse  him"  (2). 
And  in  the  latest  leading  case,  of  which  there  will  be  more 
to  say,  the  criterion  of  what  was  the  proximate  cause  of 
the  injury  is  adopted  throughout  (a). 

The  element  of  bnith  which  the  penal  theory,  as  I 
have  called  it,  presents  in  a  distorted  form,  is  that  the 
rule  is  not  merely  a  logical  deduction,  but  is  founded  in 
public  utility.  "  The  ultimate  justification  of  the  rule  is 
in  reasons  of  policy,  viz.,  the  desire  to  prevent  accidents 
by  inducing  each  member  of  the  community  to  act  up  to 
the  standard  of  due  care  set  by  the  law."  The  writer 
quoted  goes  on  to  say : — "  If  he  does  not,  he  is  deprived 
of  the  assistance  of  the  law  "  (6).  But  thijs  is  not  quite 
correct,  for  if  the  defendant  could  finally  have  avoided 
the  mischief  by  ordinary  diligence,  it  matters  not  how 
careless  the  plaintiff  may  have  been  at  the  last  or  any 
preceding  stage. 

Tufy.  The  leading    case    which   settled  the   doctrine  in   its 

Uarmau,    xnodom  form  is   Tuff^  v.   Warman{c).     The  action   was 

against  the  pilot  of  a  steamer  in  the  Thames  for  running 

(z)  Lord  Penzance,  RadUy  v.  X.  cp.  LittU  v.  Haeketl  (1886)  116 
^  N,  W.  R,  Co,  (1876)  1  App.  Ca.      U.  S.  366,  871. 

**  P-  ^^^-  .         «  ^  W  W.  Schofield  in  Hary.  Law 

(a)  The  Bemina  (1887)  12  P.  D.       ^^  y.   270 

36,   66  L.  J.  P.   38;    aifd.   nom. 

Milh  V.  AitMtrong  (1888)  13  App.  {e)  2  0.  B.  N.  S.   740,  6  C.  B. 

Ca.  1,67  L.J.  P.  66;  see  eBpeciiOly  N.   8.  673,   27  L.  J.   0.  P.   322 

the  judgment  of  Lindlej  L.  J.,  and  (1867-8). 
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down  the  plaintifE's  barge;  the  plaintifE's  own  evidence 
showed  that  there  was  no  look-out  on  the  barge ;  as  to 
the  conduct  of  the  steamer  the  evidence  was  conflicting, 
but  according  to  the  plaintiff's  witnesses  she  might  easily 
have  cleared  the  barge.  Willes  J.  left  it  to  the  jury  to 
say  whether  the  want  of  a  look-out  was  negligence  on 
the  part  of  the  plaintiff,  and  if  so,  whether  it  "  directly 
contributed  to  the  accident."  This  was  objected  to  as 
too  favourable  to  the  plaintiff,  but  was  upheld  both  in 
the  full  Court  of  Common  Pleas  and  in  the  Exchequer 
Chamber.  In  the  considered  judgment  on  appeal  {d)  it 
is  said  that  the  proper  question  for  the  jury  is  "  whether 
the  damage  was  occasioned  entirely  by  the  negligence 
or  improper  conduct  of  the  defendant,  or  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune  by 
his  own  negligence  or  want  of  ordinary  and  common  care 
and  caution  that,  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his"  part,  the  misfortune 
would  not  have  happened."  But  negligence  will  not 
disentitle  the  plaintiff  to  recover,  unless  it  be  such  that 
without  it  the  harm  complained  of  would  {e)  not  have 
happened ;  "  nor  if  the  defendant  might  by  the  exercise 
of  care  on  his  part  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff." 

In  Radleyy.  Lottdon  and  North  Western  Railway  Co,  (/),  jtadleyY. 
this  doctrine  received  a  striking  confirmation.  "^  ^^f'  '^' 

The  defendant  railway  company  was  in  the  habit  of 
taking  full  tracks  from  the  siding  of  the  plaintiffs,  colliery 
owners,  and  returning  the  empty  trucks  there.     Over  this 

(J)  ^  G.  B.  N.  S.  at  p.  585.  573,  reTerslng  the  judgment  of  the 

/  X  %T  ^  ..       ij    i»         T>  Exchequer  Chamber,  L.  R.  10  Ex. 

W  Not  " oould : "  see  Beven  on      ,^^     \     ^    .         '^   -^^    ^      , 

100,  and  reBtormg' that  of  the  Court 
>egUgenoe,  1.1.2.  ^   Exchequer,  L.  B.  9   Ex.  71 

(/)  1  App.  Ca.  764, 46  L.  J.  Ex.      (1874-6). 
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siding  was  a  bridge  eight  feet  high  from  the  gi*ouud.  On 
a  Saturday  afternoon,  when  all  the  colliery  men  had  left 
work,  the  servants  of  the  railway  ran  some  trucks  on  the 
siding  and  left  them  there.  One  of  the  plaintiffs'  men 
knew  this,  but  nothing  was  done  to  remove  the  trucks. 
The  first  of  these  trucks  contained  another  broken-down 
tnick,  and  their  joint  height  amounted  to  eleven  feet. 
On  the  Sunday  evening  the  railway  servants  brought  on 
the  siding  a  line  of  empty  trucks,  and  pushed  on  in  front 
of  them  all  those  previously  left  on  the  siding.  Some 
resistance  was  felt,  and  the  power  of  the  engine  pushing 
the  trucks  was  increased.  The  two  trucks  at  the  head  of 
the  Kne,  not  being  able  to  pass  under  the  bridge,  struck 
it  and  broke  it  down.  An  action  was  brought  to  recover 
damages  for  the  injury.  The  defence  was  contributory 
negligence,  on  the  ground  that  the  plaintiffs'  servants 
ought  to  have  moved  the  first  set  of  trucks  to  a  safe  place, 
or  at  any  rate  not  have  left  the  piled-up  truck  in  a 
dangerous  position.  The  judge  at  the  trial  told  the  jury 
that  the  plaintiffs  must  satisfy  them  that  the  accident 
"  happened  by  the  negligence  of  the  defendants'  servants, 
and  without  any  contributory  negligence  of  their  own ;  in 
other  words,  that  it  was  solely  by  the  negligence  of  the 
defendants'  servants." 

On  these  facts  and  under  this  direction  the  jury  found 
that  there  was  contributory  negligence  on  the  part  of  the 
plaintiffs,  and  a  verdict  was  entered  for  the  defendants. 
The  Court  of  Exchequer  {g)  held  that  there  was  no 
evidence  of  contributory  negligence,  chiefly  on  the  ground 
that  the  plaintiffs  were  not  bound  to  expect  or  provide 
against  the  negligence  of  the  defendants.  The  Exchequer 
Chamber  (A)  held  that  there  was  evidence  of  the  plaintiffs 

{g)  Bramwell  and  Amphlett  BB.       Grove,  Brett,  Archibald  JJ. :   diss, 
(h)  Blackburn,    Mellor,     Lush,      Denman  J. 
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having  omitted  to  use  reasonable  precaution,  and  that  the 
direction  given  to  the  jury  was  suiB&cient.  In  the  House 
of  Lords  it  was  held  (f )  that  there  was  a  question  of  fact 
for  the  jury,  but  the  law  had  not  been  suflBciently  stated 
to  them.  They  had  not  been  clearly  informed,  as  they 
should  have  been,  that  not  every  negligence  on  the  part 
of  the  plaintiS  which  in  any  degree  contributes  to  the 
miBchief  will  bar  him  of  his  remedy,  but  only  such  negli- 
gence that  the  defendant  could  not  by  the  exercise  of 
ordinary  care  have  avoided  the  result. 

''  It  is  true  that  in  part  of  his  summing-up  the  learned 
judge  pointed  attention  to  the  conduct  of  the  engine- 
driver,  in  determining  to  force  his  way  through  the 
obstruction,  as  fit  to  be  considered  by  the  jury  on  the 
question  of  negligence  ;  but  he  failed  to  add  that  if  they 
thought  the  engine-driver  might  at  this  stage  of  the 
matter  by  ordinary  care  have  avoided  all  accident,  any 
previous  negligence  of  the  plaintiffs  would  not  preclude 
them  from  recovering. 

"  In  point  of  fact  the  evidence  was  strong  to  show  that 
this  was  the  immediate  cause  of  the  accident,  and  the 
jury  might  well  think  that  ordinary  care  and  diligence 
on  the  part  of  the  engine-driver  would,  notwithstanding 
any  previous  negligence  of  the  plaintiffs  in  lea^ang  the 
loaded-up  truck  on  the  line,  have  made  the  accident 
impossible.  The  substantial  defect  of  the  learned 
judge's  charge  is  that  that  question  was  never  put  to 
the  jury"(^). 

This  leaves  no  doubt  that  the  true  ground  of  contribu-  "  ^^- 
tory  negligence  being  a  bar  to  recovery  is  that  it  is  the  «  deci- 
proximate  cause  of  the  mischief;  and  negligence  on  the  ^^^P 

(•}  By    Lord    Penzance,    Lord      Ch.))  and  Lord  Gordon. 
Caimfl,  Lord  Blackburn  (thna  re-  (k)  Lord  Penzance,  1  App.  Oa.. 

traoting  his  opinion   ih   the  Ex.      at  p.  760. 
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plaintiff's  part  whioh  is  only  part  of  the  inducing  causes  (/) 
will  not  disable  him.  I  say  "  the  proximate  cause,"  con- 
sidering the  term  as  now  established  by  usage  and 
authority.  But  I  would  still  suggest,  as  I  did  in  the  first 
edition,  that  "  decisive  "  might  convey  the  meaning  more 
exactly.  For  if  the  defendant's  original  negligence  was 
so  far  remote  from  the  plaintiff's  damage  as  not  to  be  part 
at  least  of  its  "  proximate  cause  "  within  the  more  general 
meaning  of  that  term,  the  plaintiff  would  not  have  any 
cose  at  all,  and  the  question  of  contributory  negligence 
could  not  arise.  "We  shall  immediately  see,  moreover,  that 
independent  negligent  acts  of  A.  and  B.  may  both  be 
proximate  in  respect  of  harm  suffered  by  Z.,  though  either 
of  them,  if  committed  by  Z.  himself,  would  have  prevented 
him  from  having  any  remedy  for  the  other.  Thus  it 
appears  that  the  term  "proximate"  is  not  used  in  pre- 
cisely the  same  sense  in  fixing  a  negligent  defendant's 
liability  and  a  negligent  plaintiff's  disability. 

The  plaintiff's  negligence,  if  it  is  to  disable  him,  has  to 
be  somehow  more  proximate  than  the  defendant's.  It 
seems  dangerously  ambiguous  to  use  "  proximate  "  in  a 
special  emphatic  sense  without  further  or  otherwise  marking 
the  difference.  If  we  said  "  decisive  "  we  should  at  any 
rate  avoid  this  danger. 

Self-  It  would  seem  that  a  person  who  has  by  his  own  act  or 

dSbility  default  deprived  himself  of  ordinary  ability  to  avoid  the 
to  avoid  consequences  of  another's  negligence  can  be  in  no  better 
quenoee  of  position  than  if,  having  such  ability,  he  had  failed  to 
ne^li-  avoid  them ;  unless,  indeed,  the  other  has  notice  of  his 
^^^'        inability  in  time  to  use  care  appropriate  to  the  emergency; 

{I)  Or,  as  Mr.  Wharton  puts  it,  dition"  is  dangperoos  to  refine  npon: 
not  a  cause,  but  a  condition.  But  the  deep  waters  of  philosophy  are 
the  contrast  of  "  cause  *'  and  *'  con-      too  near. 
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in  whioh  case  the  failure  to  use  that  care  is  the  decisive 
negligence.  A.  and  B.  are  driving  in  opposite  directions 
on  the  same  road  on  a  dark  night.  B.  is  driving  at  a 
dangerous  speed,  and  A.  is  asleep,  hut  B.  cannot  see  that 
he  is  asleep.  Suppose  that  A.,  had  he  heen  awake,  might 
have  avoided  a  collision  hy  ordinary  care  notwithstanding 
B.'s  negligence.  Can  A.  he  heard  to  say  that  there  is  no 
contributory  negligence  on  his  part  because  he  was  asleep  P 
It  seems  not.  Suppose,  on  the  other  hand,  that  the  same 
thing  takes  place  by  daylight  or  on  a  fine  moonlight  night, 
so  that  B.  would  with  common  care  and  attention  perceive 
A.'s  condition.  Here  B.  would  be  bound,  it  seems,  to  use 
special  caution  no  less  than  if  A.  had  been  disabled,  say 
by  a  sudden  paralytic  stroke,  without  default  of  his  own. 
So  if  a  man  meets  a  runaway  horse,  he  cannot  tell  whether 
it  is  loose  by  negligence  or  by  inevitable  accident,  but 
this  can  make  no  difference  to  what  a  prudent  man  could 
or  would  do,  nor,  therefore,  to  the  legal  measure  of  the 
diligence  required  (vi). 

Cases  earlier  than  Tuffy.  Warman  (n)  are  now  material  Earlier 
only  as  illustrations.    A  celebrated  one  is  the  "  donkey  tjo^g .  " 
case,"  Davies  v.  Mann  (o).    There  the  plaintiff  had  turned  ^^^  ^' 
his  ass  loose^  in  a  highway  with  its  forefeet  fettered,  and 
it  was  run  over  by  the  defendant's  waggon,  going  at  "  a 
smartish  pace."    It  was  held  a  proper  direction  to  the 
jury  that,  whatever  they  thought  of  the  plaintiff's  con- 
duct, he  was  still  entitled  to  his  remedy  if  the  accident 
might  have  been  avoided  by  the  exercise  of  ordinary  care 
on  the  part  of  the  driver.     Otherwise,  "  a  man  might 
justify  the  driving  over  goods  left  on  a  public  highway, 

(m)  Cp.  Mr.  W.  Sohofield's  article      C.  P.  322. 
in  Harv.  Law  Rey.  iu.  263.  {o)  (1842)  10  M.  &  W.  646,  12 

(f.)  6  0.  B.  N.  S.  673,  27  L.  J.      L.  J.  Ex.  10,  62  R.  R.  698. 

HH 
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or  even  over  a  man  lying  asleep  there,  or  the  purposely 
running  against  a  carriage  going  on  the  wrong  side  of  the 
road  "  ( p ) .  With  thia  may  be  compared  the  not  much  later 
case  of  Mayor  of  Colchester  v.  Brooke  (^),  where  it  was  laid 
down  (among  many  other  matters)  that  if  a  ship  runs  on  a 
bed  of  oysters  in  a  river,  and  could  with  due  care  and  skill 
have  passed  clear  of  them,  the  fact  of  the  oyster  bed  being 
a  nuisance  to  the  navigation  does  not  afford  an  excuse. 
The  facts  of  Davies  v.  Mann  suggest  many  speculative 
variations,  and  the  decision  has  been  much  and  not  always 
wisely  discussed  in  America,  though  uniformly  followed  in 
this  country  (r). 

Butier-  Butterfield  v.  Forrester  [s)  is  a  good  example  of  obvious 

Forrcsicr.  fault  ou  both  sides,  where  the  plaintiff's  damage  was 
immediately  due  to  his  own  want  of  care.  The  defendant 
had  put  up  a  pole  across  a  public  thoroughfare  in  Derby, 
which  he  had  no  right  to  do.  The  plaintiff  was  riding 
that  way  at  eight  o'clock  in  the  evening  in  August,  when 
dusk  was  coming  on,  but  the  obstruction  was  stiU  visible  a 
hundred  yards  off :  he  was  riding  violently,  came  against 
the  pole,  and  fell  with  his  horse.  It  was  left  to  the  jury 
whether  the  plaintiff,  riding  with  reasonable  and  ordinary 
care,  could  have  seen  and  avoided  tbe  obstruction ;  if  they 
thought  he  could  they  were  to  find  for  the  defendant; 
and  they  did  so.  The  judge's  direction  was  affirmed  on 
motion  for  a  new  trial.  "  One  {)erson  being  in  fault  will 
not  dispense  with  another's  using  ordinary  care  for  him- 
self." Here  it  can  hardly  be  said  that  the  position  of  the 
pole  across  the  road  was  not  a  proximate  cause  of  the 

{p)  Parke  B.,  10  M.  &  W.  at  Q.  B.  69. 

p.  549 ;  op.  his  jadgment  in  Bridge  (r)  See  Harv.  Law  Bev.  iii.  272 

V.  Grand  Junction  R,  Co,  (1838)  3  —276. 

M.  &  W.  at  p.  248,  49  B.  R.  593.  («)  11  East  60,   10  R.  R.  433 

(q)  7  Q.  B.  339,  376,  15  L.  J.  (1809). 
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fall.  But  it  was  not  the  whole  proximate  cause.  The 
other  and  decisive  cause  which  concurred  was  the  plaintiffs 
failure  to  see  and  avoid  the  pole  in  his  way. 

On  the  whole,  then,  if  the  plaintiff's  "  fault,  whether  of 

omission  or  of  commission,  has  been  the  proximate  cause 

of  the  injury,  he  is  without  remedy  against  one  also  in 

the  wrong"  (j^).     On  the  other  hand,  if  the  defendant's 

fault  has  been  the  proximate  cause   he  is   not  excused 

merely  by  showing   that   the   plaintiff's   fault   at   some 

earlier  stage  created  the  opportunity  for  the  fault  which 

was  that  cause  (w).     If  it  is  not  possible  to  say  whether 

the  plaintiff's  or  the   defendant's   negligence  were   the 

proximate  (or  decisive)  cause  of  the  damage,  it  may  be 

said  that  the  plaintiff  cannot  succeed  because  he  has  failed 

to  prove  that  he   has  been  injured  by  the  defendant's 

negligence  (x).     On  the  other  hand  it  might  be  suggested 

that,  since  contributory  negligence  is  a  matter  of  defence 

of  which  the  burden  of  proof  is  on  the  defendant  (y),  the 

defendant  would  in  such  a  case  have  failed  to  make  out 

his  defence,  and  the  plaintiff,  having  proved  that  the 

defendant's  negligence  was  a  proximate  cause  if  not  the 

whole  proximate   cause   of   his   damage,   would  still  be 

entitled  to  succeed.     The  defendant  must  allege  and  prove 

not  merely  that  the  plaintiff  was  negligent,  but  that  the 

plaintiff  could    by  the    exercise  of   ordinary  care  have 

avoided  the  consequences  of  the  defendant's  negligence  (z). 

It  is  a  question,  either  way,  whether  the  plaintiff  shall 

recover  his  whole  damages  or  nothing,  for  the  common 

(0  little  y.  Mackete  (1886)    116  (y)  Lord  Watson  (Lord  Black- 

U.  S.  366,  371  ;  Butterfield  y.  For-  burn  agreeing),  Wakelin  y.  X.  ^  S. 

resier,  last  page.  W.  R,  Co.  (1886)  12  App.  Ca.  at 

(u)  RadUy  y.  Z.  ^  N.  W.  B,  Co. ;  pp.  47—49. 
Davits  y.  Mann,  p.  465,  aboye.  (z)  Bridge  y.  Grand  Junction  B. 

(x)  Per  Lindley  L.  J.,  The  Ber-  Co.  (1838)  3  M.  &  W.  248,  49  R.  R. 

ninay  12  P.  D.  58,  89.  690. 
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law,  whether  reasonably  or  not  (a)^  has  made  no  provision 
for  apportioning  damages  in  such  cases.  A  learned  writer 
(whose  preference  for  being  anonymous  I  respect  but 
regret)  has  suggested  that  "  hardly  sufficient  attention  has 
been  paid  herein  to  the  distinction  between  cases  where 
the  negligent  acts  are  simultaneous  and  those  where  they 
are  successive.  In  regard  to  the  former  class,  such  as 
Dublin^  Wickloiv  8f  Wexford  Ry,  Co.  v.  Slattery  (6),  or  the 
case  of  two  persons  colliding  at  a  street  comer,  the  rule  is, 
that  if  the  plaintiff  could  hy  the  exercise  of  ordinary  care  hate 

avoided  the  accident  he  cannot  recover In  regard  to 

tbe  latter  class  of  cases,  such  as  Dames  v.  Mann  (c)  and 
Radley  v.  L.  8f  N.  W.  Ry.  Co.  {d)j  the  rule  may  be  stated 
thus :  that  he  who  last  has  an  opportunity  of  avoiding  the 
accident^  nottoithstanding  the  negligence  of  the  other,  is  solely 
responsible.  And  the  ground  of  both  rules  is  the  same ; 
that  the  law  looks  to  the  proximate  cause,  or,  in  other 
words,  will  not  measure  out  responsibility  in  halves  or 
other  fractions,  but  holds  that  person  liable  who  was  in  the 
main  the  cause  of  the  injury  "  {e). 

Another  kind  of  question  arises  where  a  person  is 
injured  without  any  fault  of  his  own,  but  by  the  com- 
bined effects  of  the  negligence  of  two  persons,  of  whom 
the  one  is  not  responsible  for  the  other.  It  has  been 
supposed  that  A.  could  avail  himself,  as  against  Z.  who 
has  been  injured  without  any  want  of  due  care  on  his 
own  part,  of  the  so-called  contributory  negligence  of  a 
third  person  B.  "It  is  true  you  were  injured  by  my 
negligence,  but  it  would  not  have  happened  if  B.  had 
not  been  negligent  also,  therefore  you  cannot  sue  me,  or 


(a)  See  per  Lindlej  L.  J.,  12  698. 

P.  D.  89.  (d)   1  App.  Ca.  764,  46  L.  J.  Ex. 

(b)  3  App.  Ga.  1165.  673. 

{e)   12  M.  &  W.  646,  62  R.  R»  {e)  L.  Q.  R.  v.  87. 
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at  all  events  not  apart  from  B."  Recent  authority  is 
decidedly  against  allowing  such  a  defence,  and  in  one 
particular  class  of  cases  it  has  been  emphatically  dis- 
allowed. It  must,  however,  be  open  to  A.  to  answer  to 
Z. :  "  Tou  were  not  injured  by  my  negligence  at  all,  but 
only  and  wholly  by  B.'s."  It  seems  to  be  a  question  of 
fact  rather  than  of  law  (as,  within  the  usual  limits  of  a 
jury's  discretion,  the  question  of  "  proximate  cause  "  is  in 
all  ordinary  cases)  (/)  what  respective  degrees  of  connexion, 
in  kind  and  degree,  between  the  damage  suffered  by  Z. 
and  the  independent  negligent  conduct  of  A.  and  B.  will 
make  it  proper  to  say  that  Z.  was  injured  by  the  negligence 
of  A.  alone,  or  of  B.  alone,  or  of  both  A.  and  B.  But  if 
this  last  conclusion  be  arrived  at,  it  is  now  quite  clear  that 
Z.  can  sue  both  A.  and  B.  (^). 

In  a  case  now  overruled,  a  different  doctrine  was  set  The 
up  which,  although  never  willingly  received  and  seldom  dStrine  of 
acted  on,  remained  of  more  or  less  authority  for  nearly  ^^^W^" 
forty  years.     The  supposed  rule  was  that  if  A.  is  travelling 
in  a  vehicle,  whether  carriage  or  ship,  which  belongs  to  B. 
and  is  under  the  control  of  B.'s  servants,  and  A.  is  injured 
in  a  collision  with  another  vehicle  belonging  to  Z.,  and 
under  the  control  of  Z/s  servants,  which  collision  is  caused 
partly  by  the  negligence  of  B.'s  servants  and  partly  by  that 
of  Z.'s  servants,  A.  cannot  recover  against  Z.     The  pas- 
seuger,  it  was  said,  must  be  considered  as  having  in  some 
fiense ''  identified  himself  "  with  the  vehicle  in  which  he  has 
chosen  to  travel,  so  that  for  the  purpose  of  complaining  of 
any  outsider's  negligence  he  is  not  in  any  better  position 


(/)  See  94  TJ.  S.  at  p.  474.  (1888)  13  App.  Ca.  1,  oyerraling 

(Sf)  Little  T.  EaekeU  (1886)  116       Thorogood  y,  Bryan  (1849)  8  C.  B. 
U.  is.   366  ;    Mills  t.   Armstrong      116, 18  L.  J.  C.  P.  336. 
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than  the  person  who  has  the  actual  control  (A).    It  is  very 
diflBoult  to  see  what  this  supposed  "  identification  "  really 
meant.     With  regard  to  any  actual  facts  or  intentions  of 
parties,  it  is  plainly  a  figment.    No  passenger  carried  for 
hire  intends  or  expects  to  be  answerable  for  the  negligence 
of  the  driver,  guard,  conductor,  master,  or  whoever  the 
person  in    charge  may  be.    He  naturally  intends  and 
justly  expects,  on  the  contrary,  to  hold  every  such  person 
and  his  superiors  answerable  to  himself.     Why  that  right 
should  exclude  a  concurrent  right  against  other  persons 
who  have  also  been  negligent  in  the  same  transaction  was 
never  really  explained.     Tet  the  eminent  judges  (t)  who 
invented  '*  identification "  must   have  meant  something. 
They  would  seem  to  have  assumed,  rather  than  concluded* 
that  the  plaintifE  was  bound  to  show,  even  in  a  case  where 
no  negligence  of  his  own  was  alleged,  that  the  defendant's 
negligence  was  not  only  a  cause  of  the  damage  sustained, 
but  the  whole  of  the  cause.    But  this  is  not  so.     The  strict 
analysis  of  the  proximate  or  immediate  cause  of    the 
event,   the  inquiry  who  could  last  have  prevented  the 
mischief  by  the  exercise  of  due  care,  is  relevant  only  where 
the  defendant  says  that  the  plaintiff  suffered  by  his  own 
negligence.    Where  negligent  acts  of  two  or  more  indepen- 
dent persons  have  between  them  caused  damage  to  a 
third,    the   sufferer   is  not    driven   to    apply   any  such 
analysis  to  find  out  whom  he  can  sue.     He  is  entitled — 
of  course  within  the  limits  set  by  the  general  rules  as 
to  remoteness  of  damage — to  sue  all  or  any  of  the  negligent 
persons.    It  is  no  concern  of  his  whether  there  is  any  duty 
of  contribution  or  indemnity  as  between  those  persons, 
though  in  any  case  he  plainly  cannot  recover  in  the  whole 
more  than  his  whole  damage. 

(A)  Judgments  in   TKorogood  v.  (t)  Coltman,  Manlo,    Cresswell, 

Bryafiy  see  12  P.  D.  at  pp.  64— G7,      and  Vaughan  Williams  JJ. 
13  App.  Ca.  at  pp.  6,  7,  17. 
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The  phrase  ^^  oontributory  negligence  of  a  third 
person,"  which  has  sometimes  been  used,  must  therefore 
be  rejected  as  misleading.  Peter,  being  sued  by  Andrew 
for  causing  him  harm  by  negligence,  may  prove  if  he  can 
that  not  his  negligence,  but  wholly  and  only  John's, 
harmed  Andrew.  It  is  useless  for  him  to  show  that 
John's  negligence  was  "  contributory "  to  the  harm, 
except  so  far  as  evidence  which  proved  this,  though 
failing  to  prove  more,  might  practically  tend  to  reduce 
the  damages. 

It  is  impossible  to  lay  down  rules  for  determining 
whether  harm  has  been  caused  by  A.'s  and  B.'s  negligence 
together,  or  by  A.'s  or  B.'s  alone.  The  question  is 
essentially  one  of  fact.  There  is  no  reason,  however, 
why  joint  negligence  should  not  be  successive  as  well  as 
simultaneous,  and  there  is  some  authority  to  show  that  it 
may  be  (A-).  A  wrongful  or  negligent  voluntary  act  of 
Peter  may  create  a  state  of  things  giving  an  opportunity 
for  another  wrongful  or  negligent  act  of  John,  as  well  as 
for  pure  accidents.  If  harm  is  then  caused  by  John's  act, 
which  act  is  of  a  kind  that  Peter  might  have  reasonably 
foreseen,  Peter  and  John  may  both  be  liable ;  and  this 
whether  John's  act  be  wilful  or  not,  for  many  kinds  of 
negligent  and  wilfully  wrongful  acts  are  unhappily 
common,  and  a  prudent  man  cannot  shut  his  eyes  to  the 
probability  that  somebody  will  commit  them  if  temptation 
is  put  in  the  way  (/).  One  is  not  entitled  to  make  obvious 
occasions  for  negligence.  A.  leaves  the  flap  of  a  cellar  in 
an  insecure  position  on  a  highway  where  all  manner  of 

(k)  See  now  Engelhart  y.  Farrant  may,  if  they  are  in  fact  common, 
^  Co,  [1897]  1  Q.  B.  240,  66  L.  J.  be  reckoned  as  aoddents  arihin^  out 
Q.  B.  122,  C.  A.,  supra^  p.  45.  of  employment  under  the  Work- 

men's Compensation  Act:   ChaUi$ 

(t)  Wrongful  acts  of  strangers,  v.  X.  ^  S.  W,R.  Co,  [1905]  2  K.  B. 
such  as  throwing  stones  at  trains,       154,  74  L.  J.  K.  B.  569,  G.  A. 
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persons,  adult  and  infant,  wise  and  foolish,  are  accustomed 
to  pass.  B.  in  carelessly  passing,  or  playing  with  the  flap, 
brings  it  down  on  himself,  or  on  C.  In  the  former  case 
B.  has  suffered  from  his  own  negligence  and  cannot  sue 
A.  (m).  In  the  latter  B.  is  liable  to  C. ;  but  it  may 
well  be  that  a  prudent  man  in  A/s  place  would  have 
foreseen  and  guarded  against  the  risk  of  a  thing  so  left 
exposed  in  a  public  place  being  meddled  with  by  some 
careless  person,  and  if  a  jury  is  of  that  opinion  A.  may 
also  be  liable  to  0.  (n).  Where  A.  placed  a  dangerous 
obstruction  in  a  road,  and  it  was  removed  by  some  unex- 
plained act  of  an  unknown  third  person  to  another  part  of 
the  same  road,  where  Z.,  a  person  lawfully  using  the  road, 
came  against  it  in  the  dark  and  was  injured.  A,  was  held 
liable  to  Z.,  though  there  was  nothing  to  show  whether 
the  third  person's  act  was  or  was  not  lawful  or  done  for  a 
lawful  purpose  (o). 

Accidents  Another  special  class  of  cases  requires  consideration, 
in  oTwtody  If  A.  is  a  child  of  tender  years  (or  other  person  incapable 
of  adult.  qI  taking  ordinary  care  of  himself),  but  in  the  custody  of 
M.,  an  adult,  and  one  or  both  of  them  suffer  harm  under 
circumstances  tending  to  prove  negligence  on  the  part  of 
Z.,  and  also  contributory  negligence  on  the  part  of  M.  (j»), 
Z.  will  not  be  liable  to  A.  if  M.'s  negligence  alone  was  the 

{m)  Assuming  that  he  is  capable  331,  72  L.  J.  K.  B.  652,  Tv-here 

of  discretion.    See  Lyneh  ▼.  Nurdin  the  C.  A.  held  that  there  was  no 

(1841)  1  Q.  B.  29,  10  L.  J.  Q.  B.  evidence  of  negligence  in  the  first 

73,  65  B.  K.  191.  instance. 

&  0.  744,  33  L.  J.  Ex.  177;   and  ' 

see    Clark    v.    Chambsra    (1878)    3  (p)   WaUe  y.  If,  K  £.  Co.  (IS59) 

Q.  B.  D.  at  pp.  330—336,  p.  49,  Ex.  Ch.  E.  B.  &  E.  719,  27  L.  J. 

above ;  JHxon  v.  £ell,  5  M.  &  8.  Q.  B.  417,  28  L.  J.  Q.  B.  258. 

198,  17  R.  R.   308,  pp.  492,  493,  This  case  is  expressly  left  untouched 

below,   and  distinguish  McDowall  hj  Mills  y.  Armstronff,  IZ  App.  C&, 

V.  G.   jr.  R.  Co,  [1903]  2  K.  B.  1  (see  at  pp.  10, 19),  67  L.J.  P.  65. 


NEGLIGENCE  OP  THIRD  PERSON.  473 

proximate  cause  of  the  misoliief.  Therefore  if  M.  could, 
by  such  reasonable  diligence  as  is  commonly  expected  of 
persons  haying  the  care  of  young  children,  have  avoided 
the  consequences  of  Z.'s  negUgence,  A.  is  not  entitled  to 
sue  Z. :  and  this  not  because  M.'s  negligence  is  imputed 
by  a  fiction  of  law  to  A.,  who  by  the  hypothesis  is 
incapable  of  either  diligence  or  negligence,  but  because  the 
needful  foundation  of  liability  is  wanting,  namely,  that 
Z.'s  negligence,  and  not  something  else  for  which  Z.  is  not 
answerable,  and  which  Z.  had  no  reason  to  anticipate, 
should  be  the  proximate  cause. 

Now  take  the  case  of  a  child  not  old  enough  to  use  C^dren, 

&o.,  un- 

ordinary  care  for  its  own  safety,  which  by  the  careless-  attended, 
ness  of  the  person  in  charge  of  it  is  allowed  to  go  alone 
in  a  place  where  it  is  exposed  to  danger.  If  the  child 
comes  to  harm,  does  the  antecedent  negligence  of  the 
custodian  make  any  difference  to  the  legal  result?  On 
principle  surely  not,  unless  a  case  can  be  conceived  in 
which  that  negligence  is  the  proximate  cause.  The 
defendant's  duty  can  be  measured  by  his  notice  of  special 
risk  and  his  means  of  avoiding  it ;  there  is  no  reason  for 
making  it  vary  with  the  diligence  or  negligence  of  a  third 
person  in  giving  occasion  for  the  risk  to  exist.  If  the 
defendant  is  so  negligent  that  an  adult  in  the  plaintiff's 
position  could  not  have  saved  himself  by  reasonable  care, 
he  is  liable.  If  he  is  aware  of  the  plaintiff's  helplessness, 
and  fails  to  use  such  special  precaution  as  is  reasonably 
possible,  then  also,  we  submit,  he  is  liable.  If  he  did  not 
know,  and  could  not  with  ordinary  diligence  have  known, 
the  plaintiff  to  be  incapable  of  taking  care  of  himself  (^), 
and  has  used  such  diligence  as  would  be  sufficient  towards 

(q)  This  might  happen  in  yarioos  "ways,  by  reaaon  of  darkness  or 
otherwise. 


474  NEGUGENCE. 

an  adult ;  or  if,  being  aware  of  the  danger,  lie  did  use 
such  additional  caution  as  he  reasonably  could;  or  if 
the  facts  were  such  that  no  additional  caution  was 
practicable,  and  there  is  no  evidence  of  negligence 
according  to  the  ordinary  standard  (r),  then  the  defendant 
is  not  liable. 

No  English  decision  has  been  met  with  that  goes  the 
length  of  depriving  a  child  of  redress  on  the  ground  that 
a  third  person  negligently  allowed  it  to  go  alone  («).  In 
America  there  have  been  such  decisions  in  Massachu- 
setts {t),  New  York,  and  elsewhere:  but  the  better  opinion 
is  to  the  contrary  (u),  and  it  is  submitted  that  both  on 
principle  and  according  to  the  latest  authority  of  the 
highest  tribunals  in  both  countries  they  are  right. 

Child  V.  In  one  peculiar  case  (ar)  the  now  exploded  doctrine  of 

"  identification "  (y)  was  brought  in,  gratuitously  as  it 
would  seem.  The  plaintiiE  was  a  platelayer  working  on 
a  railway ;  the  railway  company  was  by  statute  bound  to 
maintain  a  fence  to  prevent  animals  (2)  from  straying 
off  the  adjoining  land ;  the  defendant  was  an  adjacent 
owner  who  kept  pigs.     The  fence  was  insufficient  to  keep 


(r)  Singlet&ny.  E,  C,  Jt,  Co.  (1859)  is  of  doabtful  anihority.    For  our 

7  G.  B.  N.  S.  287,  is  a  caae  of  this  own  part  we  think  it  ia  not  law. 

kind,  as  it  was  decided  not  on  the  Gp.  Mr.  Gampbell's  note  to  Dixon 

fiction  of  imputing  a  third  person's  y.  Bell,  17  R.  R.  308. 

negligence  to  a  child,  but  on  the  (<)  Holmee,  The  Gommon  Law, 

ground  (whether  rightly  taken  or  228. 

not)  that  there  wa.  no  eyidenoe  of  ^^j  ^^^  ^^  ^^^^  ^^3^  ^^ 

neghg-ence  at  aU.  ^  j^  g^^j^^  2  ^  ^  ^^  ^^^ 

(<)  Mangein    y.    Atterton    (1866)  212 

L.  R.  1  Ex.  239,  35  L.  J.  Ex.  161,  ^^^  ^^.^  ^    ^^^^  (^g^.^  j^  ^ 

comes  near  it.     But  that  case  went  9  ^  ^.g^  ^3  j^  j  j,^   ^^^ 
partly  on  the  ground  of  the  damage 

being  too  remote,  and  since  Clark  '^^  ^-  '*^^'  *^^®- 

V.  Chambers  (1878),  3  Q.  B.  D.  327,  («)  "  Gattle,"  held  by  the  Gourt 

47  L.  J.  Q.  B.  427,  supra,  p.  49,  it  to  include  pigs. 
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out  pigs  (a).  Some  pigs  of  the  defendant's  found  their 
way  on  to  the  line,  it  did  not  appear  how,  and  upset  a 
trolly  worked  by  hand  on  which  the  plaintiff  and  others 
were  riding  back  from  their  work.  The  plaintiff's  case 
appears  to  be  bad  on  one  or  both  of  two  grounds ;  there 
was  no  proof  of  actual  negligence  on  the  defendant's 
part,  and  even  if  his  common-law  duty  to  fence  was  not 
altogether  superseded,  as  regards  that  boundary,  by  the 
Act  casting  the  duty  on  the  railway  company,  he  was 
entitled  to  assume  that  the  company  would  perform  their 
duty;  and  also  the  damage  was  too  remote  (b).  But  the 
ground  actually  taken  was  "  that  the  servant  can  be  in 
no  better  position  than  the  master  when  he  is  using  the 
master's  property  for  the  master's  purposes,"  or  "  the 
plaintiff  is  identified  with  the  land  which  he  was  using 
for  his  own  convenience."  This  ground  would  now  clearly 
be  untenable. 

The  common  law  rule  of  contributory  negligence  is  Admiralty 

role  of 
unknown  to  the  maritime  law  administered  in  courts  of  dividing 

Admiralty  jurisdiction.  Under  a  rough  working  rule  *^* 
commonly  called  judicium  rusticunty  and  apparently 
derived  from  early  medieval  codes  or  customs,  with  none 
of  which,  however,  it  coincides  in  its  modem  applica- 
tion (^),  the  loss  is  equally  divided  in  cases  of  collision 
where  both  ships  are  found  to  have  been  in  fault.  The 
ancient  rule  applied  only  where  there  was  no  fault  in 


(a)  That    is,  pigs    of    average  one  of  his  pigs  being  on  the  line, 

vigour    and    obstinacy ;    see    per  {h)  Note  bj  the  late  Mr.  Justice 

Bramwell  B.,  vrhose  judgment  (pp.  Cave  in  Addison  on  Torts,  dth  ed. 

181,  182)  is  almost  a  caricature  of  27. 

the  general  idea  of  the  * '  reasonable  [e)  llai-sden  on  Collisions  at  Sea, 

man."     It  was  alleged,  bat  not  oh.  6  (5th  ed.  116  sqq.)^  and  see 

found  as  a  fact,  that  the  defendant  an  article  by  the  same  writer  in 

had  previously  been  warned  by  some  L.  Q.  B.  ii.  357. 
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either  ship ;  as  adopted  in  England,  it  seems  more  than 
douhtful  whether  the  rule  made  any  distinction,  nntil 
quite  late  in  the  eighteenth  century,  between  cases  of 
negligence  and  of  pure  accident  (tf).  However  that  may 
be,  it  dates  from  a  time  when  any  more  refined  working 
out  of  principles  was  impossible  (e).  Ajs  a  rule  of  thumb, 
which  frankly  renounces  the  pretence  of  being  anything 
more,  it  appears  to  be  fo\md  tolerable  by  the  majority  of 
those  whom  it  concerns  (/),  although,  as  Mr.  Maxsden's 
researches  have  shown,  for  about  a  century  it  has  been 
applied  for  a  wholly  different  purpose  from  that  for  which 
it  was  introduced  in  the  older  maritime  law,  and  in  a 
wholly  different  class  of  cases.  By  the  Judicature  Act, 
1873  (^),  ^e  judicium  rusticum  is  expressly  preserved  in  the 
Admiralty  Division. 


Action 
under 
difficulty 
caused  07 
another's 
negli- 
gence. 


IV. — Auxiliary  Rules  and  Presumptions. 

There  are  certain  conditions  under  which  the  normal 
standard  of  a  reasonable  man's  prudence  is  peculiarly 
diflScult  to  apply,  by  reason  of  one  party's  choice  of 
alternatives,  or  opportunities  of  judgment,  being  affected 
by  the  conduct  of  the  other.  Such  difficulties  occur 
mostly  in  questions  of  contributory  negligence.     In  the 


{d)  Op,  cit.  139. 

(0)  Writers  on  maritime  law  state 
the  rule  of  the  common  law  to  be 
that  when  both  ships  are  in  fault 
neither  can  recover  anything.  This 
may  have  been  practically  so  in  the 
first  half  of  the  century,  but  it  is 
neither  a  complete  nor  a  correct 
version  of  the  law  laid  down  in  IStf 
V.  JFarman  (1858)  5  C.  B.  N.  8. 
673,  27  L.  J.  0.  P.  322.  As  long 
ago  as  1838  it  was  distinctly  pointed 
out  that  '*  there  may  have  been 


negHg^oe  in  both  parties,  and  yet 
the  plaintiff  may  be  entitled  to 
recover:"  Parke  B.  in  Bridge  v. 
Grand  Junction  M.  Co,,ZU.&  W. 
244,  248,  49  R.  B.  690,  693. 

If)  See,  however,  Mr.  Leslie  F. 
Scott*s  article  on  this  subject  in 
L.  Q.  R.  xiii.  17. 

(ff)  S.  25,  sub-8.  9.  The  first 
intention  of  the  framers  of  the  Act 
was  otherwise.  See  Marsden, 
p.  121,  6th  ed. 
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first  plaoe,  a  man  who  by  another's  want  of  oare  finds 
himself  in  a  position  of  imminent  danger  cannot  be 
held  guilty  of  negligence  merely  because  in  that  emer- 
gency he  does  not  act  in  the  best  way  to  avoid  the 
danger.  That  which  appears  the  best  way  to  a  court 
examining  the  matter  afterwards  at  leisure  and  with  full 
knowledge  is  not  necessarily  obvious  even  to  a  prudent 
and  skilful  man  on  a  sudden  alarm.  Still  less  can  the 
party  whose  fault  brought  on  the  risk  be  heard  to 
complain  of  the  other's  error  of  judgment.  This  rule 
has  been  chiefly  applied  in  maritime  cases,  where  a  ship 
placed  in  peril  by  another's  improper  navigation  has  at 
the  last  moment  taken  a  wrong  course  {h) :  but  there  is 
authority  for  it  elsewhere.  A  person  who  finds  the 
gates  of  a  level  railway  crossing  open,  and  is  thereby 
misled  into  thinking  the  line  safe  for  crossing,  is  not 
bound  to  minute  circumspection,  and  if  he  is  run  over 
by  a  train  the  company  may  be  Kable  to  him  although 
^'he  did  not  use  his  faculties  so  clearly  as  he  might 
have  done  under  other  circumstances"  (»).  "One  should 
not  be  held  too  strictly  for  a  hasty  attempt  to  avert  a 
suddenly  impending  danger,  even  though  his  effort  is 
iU.judged"W. 

One  might  generalize  the  rule  in  some  such  form  as  Nodatyta 
this :  not  only  a  man  cannot  with  impunity  harm  others  negH^*iL 
by  his  neghgence,  but  his  negligence  cannot  put  them  in  ®*  ot^e™- 
a  worse  position  with  regard  to  the  estimation  of  default. 
You  shall  not  drive  a  man  into  a  situation  where  there 


(h)  The  ByweU   Castle  (1879)  4  (i)  JV.    JB.    R,    Co.   y.     WanUss 

P.  Diy.  219  ;    The  Tasmania  (1890)  (1874)  L.  R.  7  H.  L.  at  p.  16  ;  cp. 

16  App.  Ca.  223,  226,  per  Lord  SlatteryU  ea,  (1878)  3  App.  Ca.  at 

Henchell ;  and  see  other  examples  p.  1193. 

collected  in  Marsden  on  CollUions  {k)  Briggs  v.    Union  Street  Hy. 

at  Sea,  pp.  4,  5,  5th  ed.  (1888)  148  Mass.  72,  76. 
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another's 

negli- 
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is  loss  or  risk  every  way,  and  then  say  that  he  suffered 
by  his  own  imprudence.  Neither  shall  you  complain  that 
he  did  not  foresee  and  provide  against  your  negligence. 
"We  are  entitled  to  count  on  the  ordinary  prudence  of  our 
fellow-men  until  we  have  specific  warning  to  the  contrary. 
The  driver  of  a  carriage  assumes  that  other  vehicles  will 
observe  the  rule  of  the  road,  the  master  of  a  vessel  that 
other  ships  will  obey  the  statutory  and  other  rules  of 
navigation,  and  the  like.  And  generally  no  man  is  bound 
(either  for  the  establishment  of  his  own  claims,  or  to  avoid 
claims  of  third  persons  against  him)  to  use  special  pre- 
caution against  merely  possible  want  of  care  or  skill  on 
the  part  of  other  persons  who  are  not  his  servants  or  under 
his  authority  or  control  (/). 

It  is  not,  as  a  matter  of  law,  negligent  in  a  passenger 
on  a  railway  to  put  his  hand  on  the  door  or  the  window- 
rod,  though  it  might  occur  to  a  very  prudent  man  to  try 
first  whether  it  was  properly  fastened ;  for  it  is  the  com- 
pany's business  to  have  the  door  properly  fastened  (w). 
On  the  other  hand,  if  something  goes  wrong  which  does 
not  cause  any  pressing  danger  or  inconvenience,  and  the 
passenger  comes  to  harm  in  endeavouring  to  set  it  right 
himself,  he  cannot  hold  the  company  liable  (w). 

We  have  a  somewhat  different  case  when  a  person, 
having  an  apparent  dilemma  of  evils  or  risks  put  before 
him  by  another's  default,  makes  an  active  choice  between 
them.     The  principle  applied  is  not  dissimilar ;  it  is  not 


{I)  See  Daniel  y.  Metrop.  jB.  Co. 
(1871)  L.  R.  6  H.  L.  45,  40  L.  J. 
C.  P.  121. 

(m)  Gee  T.  Metrop.  R.  Co.  (1873) 
Ex.  Ch.  L.  R.  8  Q.  B.  161,  42 
L.  J.  Q.  B.  106.  There  was  some 
difierenoe  of  opinion  how  far  the 
question  of  contributory  negligence 


in  fact  was  fit  to  be  put  to  the  jury. 
(n)  This  is  the  principle  applied 
in  Adamt  y.  L.  ^  Y.  R.  Co.  (1869) 
L.  R.  4  C.  P.  739,  38  L.  J.  C.  P. 
277,  though  (it  seems)  not  rightly 
in  the  particular  case ;  see  in  Gee 
V.  Metrop.  R.  C&.  L.  R.  8  Q.  B.  at 
pp.  161,  173,  176. 
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neoessary  and  of  itself  oontributory  negligence  to  do 
something  which,  apart  from  the  state  of  things  due  to 
the  defendant's  negligence,  would  be  imprudent. 

The  earliest  case  where  this  point  is  distinctly  raised  ciayardu 
and  treated  by  a  full  Court  is  Clayards  v.  Dethick  (o).  ^'  ^^^''^' 
The  plaintiff  was  a  cab-owner.  The  defendants,  for  the 
purpose  of  making  a  drain,  had  opened  a  trench  along 
the  passage  which  afforded  the  only  outlet  from  the 
fitables  occupied  by  the  plaintiff  to  the  street.  The 
opening  was  not  fenced,  and  the  earth  and  gravel 
excavated  from  the  trench  were  thrown  up  in  a  bank 
on  that  side  of  it  where  the  free  space  was  wider,  thus 
increasing  the  obstruction.  In  this  state  of  things  the 
plaintiff  attempted  to  get  two  of  his  horses  out  of  the 
mews.  One  he  succeeded  in  leading  out  over  the  gravel, 
by  the  advice  of  one  of  the  defendants  then  present. 
With  the  other  he  failed,  the  rubbish  giving  way  and 
letting  the  horse  down  into  the  trench.  Neither  defen- 
dant was  present  at  that  time  {jp).  The  jury  were 
directed  "that  it  could  not  be  the  plaintiff's  duty  to 
refrain  altogether  from  coming  out  of  the  mews  merely 
because  the  defendants  had  made  the  passage  in  some 
degree  dangerous :  that  the  defendants  were  not  entitled 
to  keep  the  occupiers  of  the  mews  in  a  state  of  siege  till 


(o)  12  Q.  B.  439,  76  R.  R.  305  not  upset.  It  was  left  to  the  jury 
(1848).  The  rule  was  laid  down  whether  by  the  defendant's  fault 
by  Lord  EUenborough  at  nisi  he  '*  was  placed  in  such  a  situation 
prius  as  early  as  1816 :  Jones  y.  as  to  render  what  he  did  a  prudent 
Boyeey  1  Stark.  493,  18  R.  R.  812,  precaution  for  the  purpose  of  self- 
€ited  by  Montagpie  Smith  J.,  preservation." 
L.  R.  4  C.  P.  at  p.  743.  The  {p)  Evidence  was  given  by  the 
plaintiff  was  an  outside  passenger  defendants,  but  apparently  not  be- 
on  a  coaoh,  and  jumped  off  to  lieved  by  the  jury,  that  their  men 
avoid  what  seemed  an  imminent  expressly  warned  the  plaintiff 
upset;   the  coaoh  was,    however,  against  the  course  he  took. 
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the  passage  was  declared  safe,  first  creating  a  nuisance 
and  then  excusing  themselves  by  giving  notice  that  there 
was  some  danger:  though  if  the  plaintiff  had  persisted 
in  running  upon  a  great  and  obvious  danger,  his  action 
could  not  be  maintained."  This  direction  was  approved. 
Whether  the  plaintiff  had  suffered  by  the  defendants* 
negligence,  or  by  his  own  rash  action,  was  a  matter  of 
fact  and  of  degree  properly  left  to  the  jury :  "  the  whole 
question  was  whether  the  danger  was  so  obvious  that 
the  plaintiff  could  not  with  common  prudence  make  the 
attempt."  The  decision  has  been  adversely  criticised  by 
Lord  Bramwell,  but  principle  and  authority  seem  on  the 
whole  to  support  it  {q). 

One  or  two  of  the  railway  cases  grouped  for  practical 
purposes  under  the  catch- word  "invitation  to  alight" 
have  been  decided,  in  part  at  least,  on  the  principle  that, 
where  a  passenger  is  under  reasonable  apprehension  that 
if  he  does  not  aUght  at  the  place  where  he  is  (though  an 
unsafe  or  unfit  one)  he  will  not  have  time  to  alight  at 
all,  he  may  be  justified  in  taking  the  risk  of  alighting 
as  best  he  can  at  that  place  (r) ;  notwithstanding  that  he 
might,  by  declining  that  risk  and  letting  himself  be  carried 
on  to  the  next  station,  have  entitled  himself  to  recover 
damages  for  the  loss  of  time  and  resulting  expense  (s). 

Doctrine         There  has  been  a  line  of  cases  of  this  class  in  the  State 
York  of  New  York,  where  a  view  is  taken  less  favourable  to  the 

Courts.       plaintiff  than  the  rule  of  Clat/ards  v.  Dethick.    If  a  train 


{q)  See  Appendix  B.  to  Smith  on  46  L.  J.  Q.  B.  60) ;  Bo9e  y.  N.  E.  R. 

Negligence,  2nd  ed.    I  agree  with  Co,  (1876)  2  Ex.  Div.  248,  46  L.  J. 

Mr.  Smith's  obaerrations  ad  Jin,f  Ex.  374. 
p.  279.  («)  Contra  Bramwell  L.  J.  in  Las 

(r)  JRobson  y.  N.  E.  E.  Co,  (1875-6)  v.  Corporation  of  Darlington  (1879) 

L.  R.  10  Q.  B.  271,  274,  44  L.  J.  6  Ex.  D.  at  p.  86 ;  hut  the  laat- 

Q.  B.  1 12  (in  G.  A.  2  Q.  B.  Div.  86,  mentioned  cases  had  not  heen  cited. 
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fails  to  stop,  and  only  slackens  speed,  at  a  station  where 
it  is  timed  to  stop,  and  a  passenger  alights  from  it  while 
in  motion  at  the  invitation  of  the  company's  servants  (/), 
the  matter  is  for  the  jury;  so  if  a  train  does  not  stop 
a  reasonable  time  for  passengers  to  alight,  and  starts 
while  one  is  alighting  (w).  Otherwise  it  is  held  that  the 
passenger  alights  at  his  own  risk.  If  he  wants  to  hold 
the  company  liable  he  must  go  on  to  the  next  station  and 
6ue  for  the  resulting  damage  {x). 

On  the  other  hand,  where  the  defendant's  negligence 
has  put  the  plaintiff  in  a  situation  of  imminent  peril,  the 
plaintifE  may  hold  the  defendant  liable  for  the  natural 
consequences  of  action  taken  on  the  first  alarm,  though 
such  action  may  turn  out  to  have  been  unnecessary  {p). 
It  is  also  held  that  the  running  of  even  an  obvious  and 
great  risk  in  order  to  save  human  life  may  be  justified,  as 
against  those  by  whose  default  that  life  is  put  in  peril  {z). 
And  this  seems  just,  for  a  contrary  doctrine  would  have 
the  effect  of  making  it  safer  for  the  wrong-doer  to  create 
a  great  risk  than  a  small  one.  Or  we  may  put  it  thus ; 
that  the  law  does  not  think  so  meanly  of  mankind  as  to 
hold  it  otherwise  than  a  natural  and  probable  consequence 
of  a  helpless  person  being  put  in  danger  that  some  able- 
bodied  person  should  expose  himself  to  the  same  danger 
to  effect  a  rescue. 


(0  Filer  v.  JV.  Y.  CentralJt.  R.  Co.  Cp.  Jones  v.  Boyee  (1816)  1  Stark. 

(1872)  49  N.  Y.  47.  493,  18  R.  R.  812. 

(m)  63  N.  Y.  at  p.  669.  (»)  Fckert  v.  Long  Island  B.  J2. 

X,  .    «  ^    /,«...  ^«-  (1871)   43  N.   Y.  602,  3  Am. 

(.)  Bur^s  T.  Brte  B.  Co.  (1876)  ^^]  ^^1  (action  by  repre;entative 

63  N.  y.  656.  qJ  ^  j^^  j^j^  ^  getting  a  child 

(y)  Coulter  T.  Express  Co.  (1874)  off  the  railway  track  in  front  of  a 

66  K.  Y.  686  ;  Ttcomley  v.  Central  train  which  waa  being  negligently 

Bark  B.  B.  Co.  (1878)  69  N.  Y.  168.  driven). 

P. — T.  I  I 
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Separation      AmeiioaxL  jurisprudenoe  is  exceedingly  rich  in  illustra- 
factin""    tions  of  the   questions   discussed  in    this    chapter,   and 
Stot^       American    cases    are    constantly,    and    sometimes    very 
freely,  cited  and  even  judicially  reviewed  {a)  in  our  courts. 
It  may  therefore  be  useful  to  call  attention  to  the  peculiar 
turn  given  by  legislation  in  many  of  the  States  to  the 
treatment  of  points  of  "  mixed  law  and  fact."     I  refer  to 
those  States  where  the  judge  is  forbidden  by  statute  (in 
some  cases  by  the  constitution  of  the  State)  {b)  to  charge 
the  jury  as  to  matter  of  fact.      Under  such  a  rule  the 
summing-up  becomes  a  categorical   enumeration   of  all 
the  specific  inferences  of  fact  which  it  is  open  to  the  jury- 
to  find,  and  which  in  the  opinion  of  the  Court  would  have 
different  legal  consequences,  together  with  a  statement 
of  those  legal  consequences  as  leading  to  a  verdict  for  the 
plaintiff  or  the  defendant.     And  it  is  the  habit  of  counsel 
to  frame  elaborate  statements  of  the  propositions  of  law 
for  which  they  contend  as  limiting  the  admissible  findings 
of  fact,  or  as  applicable  to  the  facts  which  may  be  found, 
and  to  tender  them  to  the  Court  as  the  proper  instruc- 
tions to  be  given  to  the  jury.     Hence  there  is  an  amount 
of  minute  discussion  beyond  what  we  are  accustomed  to 
in  this  country,  and  it  is  a  matter  of  great  importance, 
when  an  appeal  is    contemplated,  to    get    as  little  as 
possible  left  at  large  as  matter  of  fact.     Thus  attempts 
are  frequently  made  to  persuade  a  Court  to  lay  down  as 
matter  of  law  that  particular  acts  are  or  are  not  con* 
tributory  negligence  (c).    Probably  the  doctrine  held  in 


(a)  E.  g.  Lord  Eeher's  jndfpnent  have  not  been oonsistenily  acted  on. 

in  The  Bemina,  12  P.  Div.  at  pp.  (b)  Stimson,    American    Statute 

77-82.    Op.  per  Lord  HerBchell  in  Law,  p.  132,  {  605. 

Milla  Y.  Armstrong,  13  App.  Ga.  at  (c)  For   a    strong   example  see 

p.    10.      There  are  dicta  against  Kane  ▼.  N.  Central  R,  Co,  128  XT.  S. 

citing  American  oases,  but  they  91.    In  Washington,  ^.  R,  R.  Co. 
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several  States  that  the  plaintifE  has  to  prove,  as  a  sort  of 
preliminaiy  issue,  that  he  was  in  the  exercise  of  due 
care,  has  its  origin  in  this  practice.  It  is  not  necessary  or 
proper  for  an  English  lawyer  to  criticize  the  convenience 
of  a  rigid  statutory  definition  of  the  provinces  of  judge 
and  jury.  But  English  practitioners  consulting  the 
American  reports  must  bear  its  prevalence  in  mind, 
or  they  may  find  many  things  hardly  intelligible,  and 
perhaps  even  suppose  the  substantive  differences  between 
English  and  American  opinion  upon  points  of  pure  law 
to  be  greater  than  they  really  are. 

V.  MeDade  (1889)  135  U.  S.  554,      separate  prayers  for  instructioiis  to 
564,   "  counsel  for  the  defendant      the  jury.** 
asked  the  Court  to  grant  twenty 


ii2 
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CHAPTER  XII. 

DUTIES   OF   INSURING   SAFETY. 

Exoep-  In  general,  those  who  in  person  go  about  an  undertaking 
general  attended  with  risk  to  their  neighbours,  or  set  it  in  motion 
duSee  of  ^^  ^^®  hand  of  a  servant,  are  answerable  for  the  conduct 
oaution.  of  that  undertaking  with  diligence  proportioned  to  the 
apparent  risk.  To  this  rule  the  policy  of  the  law  makes 
exceptions  on  both  sides.  As  we  have  seen  in  the  chapter 
of  General  Exceptions,  men  are  free  to  seek  their  own 
advantage  in  the  ordinary  pursuit  of  business  or  uses  of 
property,  though  a  probable  or  even  intended  result  may 
be  to  diminish  the  profit  or  convenience  of  others.  We 
now  have  to  consider  the  cases  where  a  stricter  duty  has 
been  imposed.  As  a  matter  of  histoiy,  such  cases  cannot 
easily  be  referred  to  any  definite  principle.  But  the 
ground  on  which  a  rule  of  strict  obligation  has  been 
maintained  and  consolidated  by  modem  authorities  is 
the  magnitude  of  the  danger,  coupled  with  the  difficulty 
of  proving  negligence  as  the  specific  cause  in  the  event 
of  the  danger  having  ripened  into  actual  harm.  The 
law  might  have  been  content  with  applying  the  general 
standard  of  reasonable  care,  in  the  sense  that  a  reason- 
able man  dealing  with  a  dangerous  thing — ^fire,  flood- 
water,  poison,  deadly  weapons,  weights  projecting  or 
suspended  over  a  thoroughfare,  or  whatsoever  eke  it  be 
— will  exercise  a  keener  foresight  and  use  more  anxious 
precaution  than  if  it  were  an  object  unlikely  to  cause 
harm,  such  as  a  faggot,  or  a  loaf  of  bread.  A  prudent 
man  does  not  handle  a  loaded  gun  or  a  sharp  sword  in 
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the  same  fashion  as  a  stick  or  a  shovel.  But  the  course 
adopted  in  England  has  been  to  preclude  questions  of 
detail  by  making  the  duty  absolute ;  or,  if  we  prefer  to 
put  it  in  that  form,  to  consolidate  the  judgment  of  fact 
into  an  unbending  rule  of  law.  The  law  takes  notice  that 
certain  things  are  a  source  of  extraordinary  risk,  and  a 
man  who  exposes  his  neighbour  to  such  risk  is  held, 
although  his  act  is  not  of  itself  wrongful,  to  insure  his 
neighbour  against  any  consequent  harm  not  due  to  some 
cause  beyond  human  foresight  and  control. 

Various  particular  rules  of  this  kind  (now  to  be  regarded  Eyiandsv. 
as  applications  of  a  more  general  one)  are  recognized  in 
our  law  from  early  times.  The  generalization  was  effected 
as  late  as  1868,  by  the  leading  case  of  Rylands  v.  Fletcher, 
where  the  judgment  of  the  Exchequer  Chamber  delivered 
by  Blackburn  J.  was  adopted  in  therms  by  the  House  of 
Lords. 

The  nature  of  the  facts  in  Fletcher  v.  Rylands,  and  the 
question  of  law  raised  by  them,  are  for  our  purpose  best 
shown  by  the  judgment  itself  {a) : — 

"  It  appears  from  the  statement  in  the  case,  that  the  Judgment 
plaintiff  was  damaged  by  his  property  being  flooded  by  ^     ^' 
water,  which,  without  any  fault  on  his  part,  broke  out  of 
a  reservoir,  constructed  on  the  defendants'  land  by  the 
defendants'  orders,  and  maintained  by  the  defendants. 

"  It  appears  from  the  statement  in  the  case,  that  the 
coal  under  the  defendants'  land  had  at  some  remote  period 
been  worked  out ;  but  this  was  unknown  at  the  time  when 
the  defendants  gave  directions  to  erect  the  reservoir,  and 
the  water  in  the  reservoir  would  not  have  escaped  from  the 

(a)  L.  R.  1  Ex.  at  p.  278,  Lush,  JJ.  For  the  statements  of 
per  Wiiles,  Blackburn,  Keating',  fact  referred  to,  see  at  pp.  267- 
Mellor,    Montague     Smith,    and      269. 
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defendants'  land,  and  no  mischief  would  have  been  done 
to  the  plaintiff,  but  for  this  latent  defect  in  the  defendants* 
subsoil.  And  it  further  appears  that  the  defendants 
selected  competent  engineers  and  contractors  to  make  their 
reservoir,  and  themselves  personally  continued  in  total 
ignorance  of  what  we  have  called  the  latent  defect  in  the 
subsoil;  but  that  these  persons  employed  by  them,  in 
the  course  of  the  work  became  aware  of  the  existence  of 
the  ancient  shafts  filled  up  with  soil,  though  they  did  not 
know  or  suspect  that  they  were  shafts  communicating  with 
old  workings. 

"  It  is  found  that  the  defendants  personally  were  free 
from  all  blame,  but  that  in  fact  proper  care  and  skill  was 
not  used  by  the  persons  employed  by  them,  to  provide  for 
the  suflScienoy  of  the  reservoir  with  reference  to  these 
shafts.  The  consequence  was  that  the  reservoir  when  filled 
with  water  burst  into  the  shafts,  the  water  flowed  down 
through  them  into  the  old  workings,  and  thence  into  the 
plaintifE's  mine,  and  there  did  the  mischief. 

*'  The  plaintiff,  though  free  from  all  blame  on  his  part, 
must  bear  the  loss  unless  he  can  establish  that  it  was  the 
consequence  of  some  default  for  which  the  defendants  are 
responsible.  The  question  of  law  therefore  arises,  what  is 
the  obligation  which  the  law  casts  on  a  person  who,  like 
the  defendants,  lawfully  brings  on  his  land  something 
which,  though  harmless  whilst  it  remains  there,  will 
naturally  do  mischief  if  it  escape  out  of  his  land  P  It  is 
agreed  on  all  hands  that  he  must  take  care  to  keep  in 
that  which  he  has  brought  on  the  land  and  keeps  there,  in 
order  that  it  may  not  escape  and  damage  his  neighbours ; 
but  the  question  arises  whether  the  duty  which  the  law 
casts  upon  him,  under  such  circumstances,  is  an  absolute 
duty  to  keep  it  in  at  his  peril,  or  is,  as  the  majority  of 
the  Court  of  Exchequer  have  thought,  merely  a  duty  to 
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take  all  reasonable  and  prudent  precautions  in  order  to 
keep  it  in,  but  no  more.  If  the  first  be  the  law,  the 
person  who  has  brought  on  his  land  and  kept  there 
something  dangerous,  and  failed  to  keep  it  in,  is  respon- 
sible for  all  the  natural  consequences  of  its  escape.  If 
the  second  be  the  limit  of  his  duty,  he  would  not  be 
answerable  except  on  proof  of  negligence,  and  consequently 
would  not  be  answerable  for  escape  arising  from  any  latent 
defect  which  ordinary  prudence  and  skill  could  not 
detect.  .     .     . 

"  We  think  that  the  true  rule  of  law  is,  that  the  person 
who  for  his  own  purposes  brings  on  his  lands,  and 
collects  and  keeps  there,  anything  likely  to  do  mischief 
if  it  escapes,  must  keep  it  in  at  his  peril,  and,  if  he  does 
not  do  so,  is  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape.  He  can 
excuse  himself  by  showing  that  the  escape  was  owing  to 
the  plaintiff's  default ;  or  perhaps  that  the  escape  was  the 
COD  sequence  of  vis  major,  or  the  act  of  God;  but  as 
nothing  of  this  sort  exists  here,  it  is  unnecessary  to  inquire 
what  excuse  would  be  sufiBcient.  The  general  rule,  as 
above  stated,  seems  on  principle  just.  The  person  whose 
grass  or  com  is  eaten  down  by  the  escaping  cattle  of  his 
neighbour,  or  whose  mine  is  flooded  by  the  water  from  his 
neighbour's  reservoir,  or  whose  cellar  is  invaded  by  the  filth 
of  his  neighbour's  privy,  or  whose  habitation  is  made 
nnhealthy  by  the  fumes  and  noisome  vapours  of  his 
neighbour's  alkali  works,  is  damnified  without  any  fault 
of  his  own ;  and  it  seems  but  reasonable  and  just  that  the 
neighbour  who  has  brought  something  on  his  own  pro- 
perty which  was  not  naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  property,  but  which  he 
knows  to  be  mischievous  if  it  gets  on  his  neighbour's, 
should  be  obliged  to  make  good  the  damage  which  ensues 
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if  he  does  not  succeed  in  confining  it  to  his  own  property. 
But  for  his  act  in  bringing  it  there,  no  mischief  could  have 
accrued,  and  it  seems  but  just  that  he  should  at  his  peril 
keep  it  there  so  that  no  mischief  may  accrue,  or  answer 
for  the  natural  and  anticipated  consequences.  And  upon 
authority,  this  we  think  is  established  to  be  the  law,, 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,, 
or  stenches." 

Affinna-  Not  only  was  this  decision  affirmed  in  the  House  of 
ofbyH.L.  Lords  (i),  but  the  reasons  given  for  it  were  fully  con- 
firmed. "  If  a  person  brings  or  accumidates  on  his  land 
anything  which,  if  it  should  escape,  may  cause  damage  to 
his  neighbours,  he  does  so  at  his  peril.  If  it  does  escape 
and  cause  damage,  he  is  responsible,  however  careful  he 
may  have  been,  and  whatever  precautions  he  may  have 
taken  to  prevent  the  damage  "  (c).  It  was  not  overlooked 
that  a  line  had  to  be  drawn  between  this  rule  and  the 
general  immimity  given  to  landowners  for  acts  done  in  the 
"  natural  user  "  of  their  land,  or  "  exercise  of  ordinary 
rights  " — an  immunity  which  extends,  as  h«td  already  been 
settled  by  the  House  of  Lords  itself  {d)y  even  to  obviously 
probable  consequences.  Here  Lord  Cairns  pointed  out 
that  the  defendants  had  for  their  own  purposes  made  "  a 
non-natural  use  "  of  their  land,  by  collecting  water  "  in 
quantities  and  in  a  manner  not  the  result  of  any  work  or 
operation  on  or  under  the  land." 

The  detailed  illustration  of  the  rule  in  lit/lands  v. 
Fletcher,  as  governing  the  mutual  claims  and  duties  of 
adjacent  landowners,  belongs  to  the  law  of  property  rather 
than  to  the  subject  of  this  work  (e).     We  shall  return 

(*)   Rylandt   v.    Fletcher    (1868)  (d)  Chasemore  v.  RxeharcU  (185^> 

L.  R.  3  H.  L.  330,  37  L.  J.  Ex.  7  H.  L.  C.  349,  29  L.  J.  Ex.  81. 

161.  W  See  Fletcher  v.  Smith  (1877) 

{c)  Lord  Cranworth,  at  p.  310.  2App.  Ca.  781,  47  L.  J.  £x.  4; 
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presently  to  the  special  classes  of  cases  (more  or  less 
discussed  in  the  judgment  of  the  Exchequer  Chamber) 
for  which  a  similar  rule  of  strict  responsibiKty  had  been 
established  earlier.  As  laying  down  a  positive  rule  of 
law,  the  decision  in  Ryhnds  v.  Fletcher  is  not  open  to 
criticism  in  this  country  (/).  But  in  the  judgment  of  the 
Exchequer  Chamber  itself  the  possibility  of  exceptions  is 
suggested,  and  we  shall  see  that  the  tendency  of  later 
decisions  has  been  rather  to  encourcige  the  discovery  of 
exceptions  than  otherwise.  A  rule  casting  the  responsi- 
bility of  an  insurer  on  innocent  persons  is  a  hard  rule, 
though  it  may  be  a  just  one ;  and  it  needs  to  be  main- 
tained on  very  strong  evidence  {g)  or  on  very  clear  grounds 
of  policy.  Now  the  judgment  in  Fletcher  v.  Ry lands  (A), 
carefully  prepared  as  it  evidently  was,  hardly  seems  to 
make  such  grounds  clear  enough  for  universal  accept- 
ance. The  liability  seems  to  be  rested  only  in  part  on 
the  evidently  hazardous  character  of  the  state  of  things 
artificially  maintained  by  the  defendants  on  their  land. 
In  part  the  case  is  assimilated  to  that  of  a  nuisance  (f*), 

Humphries    v.    Cousins     (1877)    2  448.    Tlie  Judicial  Committee  has 

C.  P.  D.  239,  46  L.  J.  C.  P.  438  ;  expressed  an  opinion  that  it  is  con- 

Hurdman  v.  North  EasUi-n  R,  Co,  sistent  with  Boman  law,  and  that 

(1878)  3  C.  P.  Div.  168,  47  L.  J.  the  rule  is  part  of    the  Roman- 

C.  P.  368  ;  and  for  the  distinotion  Butch  law  of  the  Cape  Colony : 

as  to   **  natural  course  of  user,"  Eastern  and  S.  A.  Telegraph  Co.  v. 

WiUon  V.    Waddell,    H.   L.    (So.)  Cape   Town   Tramways    Co,    [1902] 

2  App.  Ca.  96.    The  principle  of  A.   C.   381,  71  L.  J.  P.  C.   122. 

Rylands  v.  Fletcher  was  held  applic-  No     Roman    or    modem    civilian 

a>>le    to    an   electric  current  dis-  authority  is  given, 

charged  into  the  earth  in  National  {g)  See  Reg,  v.  Commissioners  of 

Telephone  Co,  v.  Baker  [1893]  2  Ch.  Setcers  for  Etsex  (1885)   14  Q.  B. 

186,  62  L.  J.  Ch.  699.  Div.  661. 

(/)  In  most  American  jarisdio-  (A)  L.  B.  1  Ex.  277  sqq, 

tions    the    decision   is  either  not  (t)  See  especially  at  pp.   283-6. 

approved  or  accepted,  as  in  Mas-  But  can  an  isolated  accident,  how- 

sachusetts,   only  with   regard   to  ever  mischievous  in  its  results,  be  a 

unusual  and  extraordinary  uses  of  nuisance  ?  though  its  consequences 

prDi>erty :   Burdick  on  Torts,  447,  may,  as  where  a  branch  lopped  or 
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and  in  part,  also,  traces  are  apparent  of  the  formerly 
prevalent  theory  that  a  man's  voluntary  acts,  even  when 
lawful  and  free  from  negligence,  are  prima  facie  done  at 
his  peril  (^),  a  theory  which  modem  authorities  have 
explicitly  rejected  in  America,  and  do  not  countenance  in 
England,  except  so  far  as  Rylands  v.  Fletcher  may  itself  be 
capable  of  being  used  for  that  purpose  (/).  Putting  that 
question  aside,  one  does  not  see  why  the  policy  of  the  law 
might  not  have  been  satisfied  by  I'equiring  the  defendant 
to  insure  diligence  in  proportion  to  the  manifest  risk  (not 
merely  the  diligence  of  himself  and  his  servants,  but  the 
actual  use  of  due  care  in  the  matter,  whether  by  servants, 
contractors,  or  others),  and  throwing  the  burden  of  proof 
on  him  in  cases  where  the  matter  is  peculiarly  within  his 
knowledge  (//).  This,  indeed,  is  what  the  law  has  done  as 
regards  duties  of  safe  repair,  as  we  shall  presently  see. 
Doubtless  it  is  possible  to  consider  Rylunds  v.  Fletcher  as 
having  only  fixed  a  special  rule  about  adjacent  land- 
owners (m),  but  it  was  certainly  intended  to  enunciate 
something  much  wider. 

Character  Tet  no  case  has  been  found,  not  being  closely  similar  in 
^  ^^  its  facts,  or  within  some  previously  recognized  category, 
in  which  the  unqualified  rule  of  liability  without  proof  of 
negligence  has  been  enforced.  We  have  cases  where 
damages  have  been  recovered  for  the  loss  of  animals  by 
the  escape,  if  so  it  may  be  called,  of  poisonous  vegetation 
or  other  matters  from  a  neighbour's  land  (n).     Thus  the 

blown  down  from  a  tree   is  left  on  the  part  of  any  one.  I  should  be 

lyiDg  acroHS  a  highway.  glad  to  think  so  if  I  could. 

{k)  L.  R.  1  Ex.  286-7,  3  H.  L.  (m)  Martin  B.,  L.  R.  6  Ex.  at 

341.  p.  223. 

(/)  See  p.  146  above.  (n)  There  must  bo  something  of 

(//)  Mr.Salmond("LawofTort8,"  this  kind.     A  man  is  not  liable  for 

p.   200)    thinks  it  argpiable   that  the  loss  of    a   neighboar's  cattle 

Rylands  v.  Fletcher  does  not  apply  which  trespa.ss  and  eat  yew  leaves 

where  there  has  been  no  negligence  on   his  land ;     Ponting  v.   Xoaket 


cases. 


RYLANDS  V.  FLETCHER.  491 

owner  of  yew  trees,  whose  branches  project  over  his 
boundary,  so  that  his  neighbour's  horse  eats  of  them  and 
is  thereby  poisoned,  is  held  liable  (o) ;  and  the  same  rule 
has  been  applied  where  a  fence  of  wire  rope  was  in  bad 
repair,  so  that  pieces  of  rusted  iron  wire  fell  from  it  into 
a  close  adjoining  that  of  the  occupier,  who  was  bound  to 
maintain  the  fence,  and  were  swallowed  by  cattle  which 
died  thereof  (;?).  In  these  cases,  however,  it  was  not 
contended,  nor  was  it  possible  to  contend,  that  the 
defendants  had  used  any  care  at  all.  The  arguments  for 
the  defence  went  either  on  the  acts  complained  of  being 
within  the  "  natural  user  "  of  the  land,  or  on  the  damage 
not  being  such  as  could  have  been  reasonably  antici- 
pated (q).  We  may  add  that,  having  a  tree,  noxious  or 
not,  permanently  projecting  over  a  neighbour's  land  is  of 
itself  a  nuisance,  and  letting  decayed  pieces  of  a  fence, 
or  anything  else,  fall  upon  a  neighbour's  land  for  want 
of  due  repair  is  of  itself  a  trespass.  Then  in  Ballard 
V.  Tomlimon  (r)  the  sewage  collected  by  the  defendant  in 
his  disused  well  was  an  absolutely  noxious  thing,  and  his 
case  was,  not  that  he  had  done  his  best  to  prevent  it  from 
poisoning  the  water  whioh'supplied  the  plaintiff's  well,  but 


[1894]  2  Q.  B.  281,  63  L.  J.  Q.  B.  is  not  inconsistent,  for  there  it  was 
549.  There  is  no  duty  to  keep  in  only  averred  that  clippings  from 
things  which,  though  noxious  in  the  defendant's  yew  trees  were  on 
some  sense,  are  not  dangerous,  and  the  plaintiff's  land  ;  and  the  clip- 
have  not  been  brought  on  the  ping  might,  for  all  that  appeared, 
defendant's  land  by  his  own  act.  have  been  the  act  of  a  stranger. 
A  man  U  not  bound  to  cut  fte  ^^^  ^^^^j^  ^  ^^^^^^  ^^„  ^.^ 
thtitles  on  hu  land  or  keep  in  the  ^^g.g,  3  ^  p  jj  254,  47  L.  J.  C.  P. 


thistle  -  down  :     OiUa    v.     Walker 
(1890)    24    Q.    B.    D.     656,     69 


358. 


L.  J.  Q.  B.  416.  (^^   "^^    former    ground     was 

\o)  Crowhurstv.AmershamBurial  ^^^^^^   ^^*^    ^^    '"^    Crowhur.Va 

Board  (1878)  4  Ex.  D.  5,  48  L.  J.  ^'"^^  ^®  ^^^"^  ^  ^''^^''' 

Ex.  109.    WiUon  v.  Newberry  (1871)  (r)  29  Ch.  Div.  116,  54  L.  J.  Ch. 

L.  R.  7  Q.  B.  31,  41  L.  J.  Q.  B.  31,  454  (1885). 
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that  he  was  not  bound  to  do  anything.  In  a  quite  recent 
case  the  same  principle  has  been  applied  against  a  local 
authority  whose  extension  of  sewage  works  had  spoilt  the 
plaintiff's  oyster  ponds  («). 

Exception       On  the  other  hand,  the  rule  in  Rylands  v.  Fletcher  has 
God^  been  decided  by  the  Court  of  Appeal  not  to  apply  to 

damage  of  which  the  immediate  cause  is  the  act  of 
God  {t).  And  the  act  of  God  does  not  necessarily  mean 
an  operation  of  natural  forces  so  violent  and  imexpected 
that  no  human  foresight  or  skill  could  possibly  have  pre- 
vented its  effects.  It  is  enough  that  the  accident  should 
be  such  as  human  foresight  could  not  be  reasonably 
expected  to  anticipate ;  and  whether  it  comes  within  this 
description  is  a  question  of  fact(M).  The  only  material 
element  of  fact  which  distinguished  the  case  referred  to 
from  Rylands  v.  Fletcher  was  that  the  overflow  which 
burst  the  defendants'  embankment,  and  set  the  stored-up 
water  in  destructive  motion,  was  due  to  an  extraordinary 
storm.  Now  it  is  not  because  due  diligence  has  been 
used  that  an  accident  which  nevertheless  happens  is 
attributable  to  the  act  of  God.     And  experience  of  danger 


(x)  Foster  V.    Warhlington   Urban  Bramwell,     who    In    Rylandt    v. 

Council  [1906]    1   K.   B.   648,    75  Fletcher  took  the  view  that  ulti- 

L.  J.  K.  B.  514,  C.  A.  Here  the  de-  mately  prevailed,  was  also  a  party 

fendant    had    actually    put     the  to  this  decision.    The  defendant 

noxious  thing  in  motion.  was  an  owner  of  artificial  pools, 

[f)  Act  of  €k)d  =  yis  malor  ==  formed   by    damming    a    natural 

9(0-;  0/a:  see  D.  19.  2.  looati  con-  stream,  into  which  the  water  was 

ducti,  25,  i  6.    The  classical  signi-  finally  let  off  by  a  syutem  of  weirs, 

fication  of  *' vis  maior*' is  however  The    rainfall    aocomi>anying     an 

wider  for  some  purposes ;  Nugent  v.  extremely    violent     thunderstorm 

Smithf  1  C.  P.  Div.  423,  429,  per  broke  the  embankments,  and  the 

Cockbum  C.  J.  rush  of  water  down  the    stream 

(h)  Nichols  V.  Maraland  (1875-6)  carried  away  four  county  bridges, 

L.  K.  10  Ex.  255,  2  Ex.  D.  1,  46  in  respect  of  which  damage  the 

L.  J.  Ex.  174.     Note  that  Lord  action  was  brought. 
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previously  unknown  may  doubtless  raise  the  standard  of 
due  diligence  for  after-time  (v).  But  the  aocidents  that 
happen  in  spite  of  actual  prudence,  and  yet  might  have 
been  prevented  by  some  reasonably  conceivable  prudence, 
are  not  numerous,  nor  are  juries,  even  if  able  to  appre- 
ciate so  fine  a  distinction,  likely  to  be  much  disposed  to 
apply  it  (x).  The  authority  of  Bt/lands  v.  Fletcher  is 
unquestioned,  but  Nichols  v.  Marsland  has  practically 
empowered  juries  to  mitigate  the  rule  whenever  its  opera- 
tion seems  too  harsh. 

Again  the  principal  rule  does  not  apply  where  the  Act  of 
immediate  cause  of  damage  is  the  act  of  a  stranger  (^),  &c. 
nor  where  the  artificial  work  which  is  the  source  of  danger 
is  maintained  for  the  common  benefit  of  the  plaintiff  and 
the  defendant  (s) ;  and  there  is  some  ground  for  also 
making  an  exception  where  the  immediate  cause  of  the 
harm,  though  in  itself  trivial,  is  of  a  kind  outside  reason- 
able expectation  (a). 

There  is  yet  another  exception  in  favour  of  persons  Works  re- 
acting in  the  performance  of  a  legal  duty,  or  in  the  authorized 

by  law. 
(r)  See  Reg,  v.  Commissioners  of  (a)  Carstairs  y.  Taylor,  last  note, 

Sewers  for  Essex  (\%%S)m}xxdifS;msifii  but  the  other  gfround  seems  the 

of  Q.  B.  D.,  14  Q.  6.  D.  at  p.  574.  principal  one.  TheplaintifP  was  the 

{x)  '*  Wheneyer  the  world  grows  defendant's  tenant ;  the  defendant 

wiser  it  convicts  those  that  came  occupied  the  upper  part    of    the 

before  of  negligence."    Bramwell  house.    A  rat  gnawed  a  hole  in  a 

B.,  L.  R.  6  Ex.  at  p.  222.     But  rain-water  box  maintained  by  the 

juries  do  not,  unless  the  defendant  defendant,     and    water     escaped 

is  a  railway  company.  through  it  and  damaged  the  plain - 

(y)  Box  V.  Jubb  (1879)  4  Ex.  D.  tiff's  goods  on  the  ground  floor. 

76,  48  L.  J.  Ex.  417.     Wilson  y.  Questions  as  to  the  relation  of  par- 

Newberry  (1871)  L.  B.  7  Q.  B.  31,  ticular  kinds  of  damage  to  oonven- 

41  L.  J.  Q.  B.  31,  is  really  a  ded-  tional  exceptions  in  contracts  for 

sion  on  the  same  point.  safe    carriage   or  custody  are  of 

(z)  CarstairsY,  Taylor  (1871) L. B.  course  on  a  different  footing.    See 

6  Ex.  217|  40  L.  J.  Ex.  29;   op.  as  to  rats  in  a  ship  JJamtZ/on  y.  Pum- 

Madras  R,  Co.  y.  Zemindar  of  Car^  dorf  (1887)   12  App.   Ca.  518,  57 

vaienagaram,  L.  B.  1  Ind.  App.  364.  L.  J.  Q.  B.  24. 
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exercise  of  powers  specially  conferred  by  law.  "Where  a 
zamindar  maintamed,  and  was  by  custom  bound  to 
maintain,  an  ancient  tank  for  the  general  benefit  of 
agriculture  in  the  district,  the  Judicial  Committee  agreed 
with  the  High  Court  of  Madras  in  holding  that  he  was 
not  liable  for  the  consequences  of  an  overflow  caused  by 
extraordinary  rainfall,  no  negligence  being  shown  (6). 
In  the  climate  of  India  the  storing  of  water  in  artificial 
tanks  is  not  only  a  natural  but  a  necessary  mode  of 
using  land  (c).  In  like  manner  the  owners  of  a  canal 
constructed  under  the  authority  of  an  Act  of  Parliament 
are  not  bound  at  their  peril  to  keep  the  water  from 
escaping  into  a  mine  worked  under  the  canal  {d).  On 
the  same  principle  a  railway  company  authorized  by 
Parliament  to  use  locomotive  engines  on  its  line  is  bound 
to  take  all  reasonable  measures  of  precaution  to  prevent 
the  escape  of  fire  fi*om  its  engines,  but  is  not  bound  to 
more.  If,  notwithstanding  the  best  practicable  care  and 
caution,  sparks  do  escape,  and  set  fire  to  the  property  of 
adjacent  owners,  the  company  is  not  liable  (e).  The  burden 
of  proof  appears  to  be  on  the  company  to  show  that  due 
care  W£U3  used  (,/*),  but  there  is  some  doubt  as  to  this  (g). 

{b)  Madrat  It,  Co,  v.  Zemindar  of  (1860)  Ex.  Ch.  5  H.  &  N.  679,  29 

Carvatenaffaram,  L.  It.  1  Ind.  App.  L.  J.  Ex.  247 ;  op.  L.  R.  4  H.  L. 

364  ;  S,  C.y  14  Ben.  L.  R.  209.  201,  202 ;  FremantU  v.  X.  #  K,  W. 

(c)  See  per  HoUoway  J.  in  the  R.  Co.  (1861)  10  C.  B.  N.  S.  89,  31 

Court  below,    6  Mad.  H.    C.  at  L.  J.  C.  P.  12.      See   the    same 

p.  184.  principle  applied  in  P.  Q.,  Canada, 

(rf)  Dunn  V.  Birmingham  Canal  C.  P.  R,  Co,  v.  Roy  [1902]  A.  C. 
Co.  (1872)  Ex.  Ch.  L.  R.  8  Q.  B.  220,  71  L.  J.  P.  C.  51. 
42,  42  L.  J.  Q.  B.  34.  The  prin-  (/)  The  escape  of  sparks  has 
ciple  was  hardly  disputed,  the  beenheld  to  be /^rima/oct^  evidence 
point  which  caused  some  difficulty  of  negligence ;  Piggol  v.  E,  C.  R. 
being  whether  the  defendants  were  Co.  (1846)  3  C.  B.  229, 15  L.  J.  C.  P. 
bound  to  exercise  for  the  plaintiff's  236 ;  71  R.  R.  327 ;  cp.  per  Black- 
benefit  certain  optional  powers  hvLmJ.mVattghany.TaffVaUR.Co. 
given  by  the  same  statute.  (^)  Smith  v.  L,  %  S,    W.  R,  Co, 

{e)   Vaughan  v.  Taff  Vale  R,  Co.  (1870)  Ex.  Ch.  L.  R.  6  C.  P.  14, 
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On  and  after  January  1,  1908,  the  fact  that  a  locomotive 
is  used  under  statutory  powers  will  not  affect  liability  for 
damage  to  agricultural  land  or  crops  up  to  100/.  {h).  The 
decisions  now  cited  will,  however,  remain  instructive  as 
illustrating  the  principles  of  the  common  law. 

Some  years  before  the  decision  of  Rylands  v.  Fletcher  g,  w.  R, 
the  duty  of  a  railway  company  as  to  the  safe  maintenance  c^^^  y, 
of  its  works  was  considered  by  the  Judicial  Committee  •^»'«»^- 
on  appeal  from  Upper  Canada  (t).  The  persons  whose 
rights  against  the  company  were  in  question  were  pas- 
sengers in  a  train  which  fell  into  a  gap  in  an  embank- 
ment, the  earth  having  given  way  by  reason  of  a  heavy 
rain-storm.  It  was  held  that  "the  railway  company 
ought  to  have  constructed  their  works  in  such  a  manner 
as  to  be  capable  of  resisting  all  the  violence  of  weather 
which  in  the  climate  of  Canada  might  be  expected,  though 
perhaps  rarely,  to  occur."  And  the  manner  in  which  the 
evidence  was  dealt  with  amounts  to  holding  that  the 
failure  of  works  of  this  kind  imder  any  violence  of 
weather,  not  beyond  reasonable  prevision,  is  of  itself 
evidence  of  negligence.  Thus  the  duty  aflSrmed  is  a 
strict  duty  of  diligence,  but  not  a  duty  of  insurance. 
Let  us  suppose  now  (what  is  likely  enough  as  matter 
of  fact)  that  in  an  accident  of  this  kind  the  collapse  of 
the  embankment  throws  water,  or  earth,  or  both,  upon  a 
neighbour's  land  so  as  to  do  damage  there.  The  result  of 
applying  the  rule  in  Rylands  v.  Fktcher  will  be  that  the 

8eemB  to  imply  the  contrarj  yiew ;  101.   There  were  some  minor  points 

bat  JPiffffot  y.  £.  C.  B.  Co.  waB  on  the  evidenoe  (whether  one  of  the 

not  cited.  sufferers  was  not  travelling  at  his 

(A)  Railway   Fires   Act,    1906,  own  risk,  &o.),  which  were  over- 

5  Ed.  7,  c.  11.  ruled  or  regarded  as  not  open,  and 

(t)  G.  JF.  S.  Co.  of  Canada  y.  are  therefore   not  noticed  in  the 

Braid  (1863)   1  Moo.  P.  0.  N.  S.  text. 
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duty  of  the  railway  company  as  landowner  to  the  adjacent 
landowner  is  higher  than  its  duty  as  carrier  to  persons 
whom  it  has  contracted  to  carry  safely;  or  property  is 
more  highly  regarded  than  life  and  limb,  and  a  general 
duty  than  a  special  one. 

If  the  embankment  was  constructed  under  statutory 
authority  (as  in  most  cases  it  would  be)  that  would 
bring  the  case  within  one  of  the  recognized  exceptions  to 
Eylands  v.  Fletcher,  But  a  diflOiculty  which  may  vanish 
in  practice  is  not  therefore  inconsiderable  in  principle. 

Other  We  shall  now  shortly  notice  the  authorities,  antecedent 

insurance    to  or  independent  of  Rylaiids  v.  Fletcher^  which  establish 
liability.     ^^  j^^  ^f  absolute  or  all  but  absolute  responsibility  for 
certain  special  risks. 

Duty  of  Cattle  trespass  is  an  old  and  well  settled  head,  perhaps 

c»tS^^  ^  the  oldest.  It  is  the  nature  of  cattle  and  other  live  stock 
to  stray  if  not  kept  in,  and  to  do  damage  if  they  stray ; 
and  the  owner  is  bound  to  keep  them  from  straying  on 
the  land  of  others  at  his  peril,  though  Kable  only  for  natural 
and  probable  consequences,  not  for  an  unexpected  event, 
such  as  a  horse  not  previously  known  to  be  vicious  kicking 
a  human  being  (A:),  or  a  fowl  (whether  fowls  be  within  the 
general  rule  or  not)  being  fiightened  by  a  strange  dog 
and  flying  into  the  spokes  of  a  bicycle  (/).  So  strict  is  the  • 
rule  that  if  any  part  of  an  animal  which  the  owner  is 
bound  to  keep  in  is  over  the  boundary,  this  constitutes  a 
trespass.  The  owner  of  a  stallion  has  been  held  liable  on 
this  ground  for  damage  done  by  the  horse  kicking  and 
biting  the  plaintiff's  mare  through  a  wire  fence  which 


{k)  Cox  Y.Burbidffe  (1863)  13  0.  B. 
N.  S.  430,  32  L.  J.  0.  P.  89. 

(0  Hadwell  v.  Righton  [1907] 
2  K.  B.  345,  76  L.  J.  K.  B.  891. 


It  rather  seems  that  the  strict  rule 
of  liability  for  trespass  does  not 
apply  to  fowls,  at  any  rate  on  the 
highway. 
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Beparated  their  closes  (tn).  The  result  of  the  authoritieB  is 
stated  to  be  *'  that  in  the  case  of  animals  trespassing  on 
land,  the  mere  act  of  the  animal  belonging  to  a  man,  which 
he  could  not  foresee,  or  which  he  took  all  reasonable  means 
of  preventing,  may  be  a  trespass,  inasmuch  as  the  same  act 
if  done  by  himself  would  have  been  a  trespass  "  (w). 

Blackstone  (o)  says  that  "  a  man  is  answerable  for  not 
only  his  own  trespass,  but  that  of  his  cattle  also : "  but 
in  the  same  breath  he  speaks  of  ^'  negligent  keeping "  as 
the  ground  of  liability,  so  that  it  seems  doubtful  whether 
the  law  was  then  clearly  understood  to  be  as  it  was  laid 
down  a  century  later  in  Cox  v.  Burhidge{p).  Observe 
that  the  only  reason  given  in  the  earlier  books  (as  indeed 
it  still  prevails  in  quite  recent  cases)  is  the  archaic  one 
that  trespass  by  a  man's  cattle  is  equivalent  to  trespass  by 
himself. 

The  rule  does  not  apply  to  damage  done  by  cattle 
straying  off  a  highway  on  which  they  are  being  lawfully 
driven  :  in  such  case  the  owner  is  liable  only  on  proof  of 
negligence  (f),  and  the  law  is  the  same  for  a  town  street 
as  for  a  country  road  (r).  Also  a  man  may  be  bound  by 
prescription  to  maintain  a  fence  against  his  neighbour's 
cattle  («). 

(m)  Ellis  V.  Zofttulron  Co.  (1874)  (o)  Comm.  iu.  211. 

L.  R.  10  0.  P.  10.  44  L.  J.  C.  P.  24,  (p)  13  0.  B.  N.  S.  430,  32  L.  J. 

a  BtT<mger  case  than  Let  y.  Jiilep  C  P  89 

(1865)   18  0.  B     N.   8.   722,  34  '(  ;  ^^„.„  ^                             , 

L.  J.  C.  P.  212,  there  dted  and  jj)  ^  n.  681.  28  L.  J.  ]£t.  298.  A 

owed.            ^     ^    ,     ^    ^  contrary  opiDion  was  expressed  by 

(«)  Brett  J.,  L.  R.  10  C.  P.  at  ^itUeton,  20  Bdw.  IV.  11,  pi.  10, 

p.    13 ;    cp.  the   remarks  on  the  ^^  ^  ^^  ^  ^^^^^^  j^  ^  ^ 

law  in    Smith   v.    Cook    (1875)    1  n.  S.  245,  34  L.  J.  0.  P.  at  p.  32. 

Q.  B.  D.  79,  46  L.  J.  Q.  B.  122  '                              ^ 

(it«elf  a  case  of  contract).      Mr.  W  THUtt    v.    Ward   (1882)     10 

Salmond  ("  Law  of  Torts,"  p.  161)  ^-  ^'  ^-   l^*  ^2  L.  J.  Q.  B.  61. 

thinks  the  action  ought  to  have  ^^^®  ^  ^^  ^^^^  ^^«^  through 

been  in  case ;  but  the  doctrine  is  a  *  ^"^  »*™y«d  ^^  »  ^^• 

stubborn  archaism  outside  scientific  («)  So  held  as  early  as  1441-2: 

pleading.  T.  B.  19  H.  VI.  33,  pi.  68. 

P. — T.  K  K 


498  DUTIES  OP  INSURING  SAFETY. 

"  Whether  the  owner  of  a  dog  is  answerable  in  trespass 
for  every  unauthorized  entry  of  the  animal  into  the  land 
of  another,  as  is  the  case  with  an  ox/'  is  a  point  still  not 
clearly  decided.  The  better  opinion  seems  to  favour  a 
negative  answer  as  to  dogs  {t)  and  also  fowls  («). 

Danger-  Closely  connected  with  this  doctrine  is  the  respon- 
yioioufl  sibility  of  owners  of  dangerous  animals.  "A  person 
^^^*  *■  keepiug  a  mischievous  animal  with  knowledge  of  its  pro- 
pensities is  bound  to  keep  it  secure  at  his  peril."  If  it 
escapes  and  does  mischief,  he  is  liable  without  proof 
of  negligence,  neither  is  proof  required  that  he  knew  the 
animal  to  be  mischievous,  if  it  is  of  a  notoriously  fierce 
or  mischievous  species  (x).  If  the  animal  is  of  a  tame 
and  domestic  kind,  the  owner  is  liable  only  on  proof  that 
he  knew  the  particular  animal  to  be  "  accustomed  to  bite 
mankind,"  as  the  common  form  of  pleading  ran  in  the 
case  of  dogs,  or  otherwise  vicious ;  but  when  such  proof  is 
supplied,  the  duty  is  absolute  as  in  the  former  case  (y). 
It  is  enough  to  show  that  the  animal  has  on  foregoing 
occasions  manifested  a  savage  disposition  towards  human 
beings  (s),   whether    with    the    actual    result    of    doing 

(0  Read  V.   Edwards  (1864)    17  (m)  Hadwell\.  Righton,  p.  496, 

C.  B.  N.  S.  246,  34  L.  J.  C.  P.  31  ;  above. 

and  see  MiJlenY,  Fawdry^   Latch,  \x)  As  a  monkey:  Mayv.  Burdett 

119.     In  Sanders  V,  Teape  (1884)  61  (1846)  9  Q.  B.  101,  72  E.  R.  189, 

L.  T.  263,  the  defendant  was  held  and  1  Hale,  P.  C.  430,  there  dted. 

not  liable  for  injnry  receiyed  by  An  elephant  is  a  dangerous  animal 

the  plaintiff  from  the  defendant's  in  England :  Filbum  v.  Aquarium 

dog    jumping    over    a    wall    and  Co.  (1890)  25  Q.  B.  Div.  258,  59 

faling  on  him.     Here  it  would  L.  J.  Q.  B.  471. 

seem  the  damage  was  not  of  a  kind  {^)  That  averment  of  negligence 

that  could  be  reasonably  foreseen,  is     superfluous,     see     Jackson    v. 

whether   there   were    a    nominal  Smithson  (1846)   15  M.  &  W.  563, 

trespass   or   not.      The   plaintiff  71  R.  R.  763. 

could  not  have   recovered  unless  (2)  Biting  a  goat  is  not  enough  : 

the  law  treated  a  dog  as  an  abso-  Osborne  v.  Chocqueel  [1896]  2  Q.  B. 

lutely  dangerous  animal.  109,  66  L.  J.  Q.  B.  634. 
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mischief  on  any  of  those  occasions  or  not  (a).  But  the 
necessity  of  proving  the  scienter ^  as  it  nsed  to  be  called 
from  the  language  of  pleadings,  is  often  a  greater  burden 
on  the  plaintifE  than  that  of  proving  negligence  would 
be;  and  as  regards  injury  to  cattle  (including  horses, 
mules,  asses,  sheep,  goats  and  swine)  it  has  been  done 
away  with  by  statute.  And  the  occupier  of  the  place 
where  a  dog  is  kept  is  presumed  for  this  purpose  to  be  the 
owner  of  the  dog  {h). 

The  risk  incident  to  dealing  with  fire,  fire-arms,  explo-  ^^»  ^^^ 

.  .       arma,  &c. 

sive  or  highly  inflammable  matters,  corrosive  or  otherwise 

dangerous  or  noxious  fluids,   and    (it  is    apprehended) 

poisons,  is  accounted  by  the  common  law  among  those 

which  subject  the  actor  to  strict  responsibility.   Sometimes 

the  term    "  consummate   care "    is  used  to  describe  the 

amount  of  caution  required :  but  it  is  doubtful  whether 

even  this  be  strong  enough.     At  least,  we  do  not  know  of 

any  English  case  of  this  kind  (not  falling  under  some 

recognised  head  of  exception)  where  unsuccessful  diligence 

on  the  defendant's  part  was  held  to  exonerate  him. 

As  to  fire,  we  find  it  in  the  fifteenth  century  stated  to  Duty  of 
be  the  custom  of  the  realm  (which  is  the  same  thing  as  ^^  ^^ 
the  common  law)  that  every  man  must  safely  keep  his 
own  fire  so  that  no  damage  in  any  wise  happen  to  his 
neighbour  (c).      In    declaring  on  this  custom,   however, 

(a)  Worth  Y.  Gilling  (1866)  L.  R.  c.  32,  repealing  and  consolidating 
2  C.  P.  1.  As  to  what  is  sofficient  former  Acts  from  Jan.  I,  1907. 
notice  to  the  defendant  through  his  {e)  Y.  B.  2  Hen.  IV.  18,  pi.  5. 
serrants,  Baldwin  v.  Casella  (1872)  This  may  be  founded  on  ancient 
li.  B.  7  Ex.  325,  41  L.  J.  Ex.  167 ;  Germanic  custom :  cp.  LI.  Langob. 
Applebee  v.  Perey  (1874)  L.  R.  9  cc.  147,  148  (a.d.  643),  where  a 
€.  P.  647,  43  L.  J.  C.  P.  365.  man  who  carries  fire  more  than 

nine  feet  from  the  hearth  is  said 

(b)  Dogs  Act,  1906,  6  Edw.  7,      to  do  so  at  his  peril. 

kk2 
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Carrying 
fire  in 
looo- 
motives. 


the  ayennent  was  '^ignem  suum  tarn  mgligenier  ousto- 
divit :  "  and  it  does  not  appear  whether  the  allegation  of 
negligence  was  traversable  or  not  {d).  We  shall  see  that 
later  authorities  have  adopted  the  stricter  view. 

The  common  law  rule  applied  to  a  fire  made  out  of 
doors  (for  burning  weeds  or  the  like)  as  well  as  to  fire  in 
a  dwelling-house  {e).  Here  too  it  looks  as  if  negligence' 
was  the  gist  of  the  action,  which  is  described  (in  Lord 
Baymond's  report)  as  '^  case  grounded  upon  the  common 
custom  of  the  realm  for  negligently  keeping  his  fire/^ 
Semble^  if  the  fire  were  carried  by  sudden  tempest  it  would 
be  excusable  as  the  act  of  God.  Liability  for  domestio 
fires  (if  we  may  use  the  adjective  in  a  rather  enlarged 
sense)  has  been  dealt  with  by  statute,  and  a  man  is  not 
now  answerable  for  damage  done  by  a  fire  which  began 
in  his  house  or  on  his  land  by  accident  and  without 
negligence  (/).  He  is  answerable  for  damage  done  by 
fire  lighted  by  an  authorized  person,  whether  servant  or 
contractor,  notwithstanding  that  the  conditions  of  the 
authority  have  not  all  been  complied  with  (g). 

The  use  of  fire  for  purposes  unconnected  with  the 
ordinary  occupation  of  houses  and  land  seems  to  remain 
a  ground  of  the  strictest  responsibility. 

Decisions  of  our  own  time  have  settled  that  one  wha 
brings  fire  into   dangerous  proximity  to  his  neighbour's 


Gomm.  431 ;  and  see  per  Cor.  in 
Filliter  y.  Phippard,  It  would 
seem  that  even  at  common  law 
the  defendant  would  not  be  liable 
unlem  he  knowingly  lighted  or 
kept  some  fire  to  beg^  with ;  for 
otherwise  how  could  it  be  deecribed 
as  ignia  suta? 

iff)  Black  Y.  Chriatchurch  Finance 
Co.  (J.  C.  from  N.  Z.)  [1894]  A.  C. 
48,  63  L.  J.  P.  C.  32. 


{d)  Blaokstone  (i.  431)  seems  to 
assume  negligence  as  a  condition 
of  liability. 

(tf)  Tubervi I  or  Tuberville y.  Stamp, 
1  Salk.  13,  s.  c.  1  Ld.  Kaym;  264. 

(/)  14  Geo.  III.  c.  78,  s.  86,  as 
interpreted  in  Filliter  y.  Phippard 
(1847)  11  Q.  B.  347,  17  L.  J.  Q.  B. 
89.  There  was  an  earlier  statute 
of  Anne  to  a  like  effect ;  1  Blackst. 
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property,  in  such  ways  as  by  running  locomotive  engines 
on  a  railway  without  express  statutory  authority  for  their 
use(//),  or  bringing  a  traction  engine  on  a  highway  (j), 
does  so  at  his  peril.  And  a  company  authorized  by  statute 
to  run  a  steam-engine  on  a  highway  still  does  so  at  its 
peril  as  regards  the  safe  condition  of  the  way  {k). 

It  seems  permissible  to  entertain  some  doubt  as  to  the 
historical  foundation  of  this  doctrine,  and  in  the  modem 
practice  of  the  United  States  it  has  not  found  accept- 
ance (/).  In  New  York  it  has,  after  careful  discussion, 
been  expressly  disallowed  (m). 


{h)  J&nesY.  Feitiniog  E,  Co,  (1868) 
li.  R.  3  Q.  B.  733,  37  L.  J.  Q.  B- 
214.  Here  diligence  was  proved, 
but  the  compaDj  held  nevertheless 
liable.  The  ride  was  expressly 
stated  to  be  an  application  of  the 
wider  principle  of  Rylands  v. 
Fletcher;  see  per  Blackburn  J., 
Ij.  R.  3  Q.  B.  at  p.  736.  The 
«tatutorj  protection  has  now  been 
cut  down  by  the  Railway  Fires 
Act,  1905,  see  p.  495,  above. 

(0  Fowell  V.  Fall  (1880)  6  Q.  B. 
Div.  597,  49  L.  J.  Q.  B.  428.  The 
use  of  traction  engines  on  high- 
ways is  regpilated  by  statute,  but 
not  authorized  in  the  sense  of 
diminishing  the  owner's  liability 
for  nuisance  or  otherwise ;  see  the 
sections  of  the  Locomotive  Acts, 
1861  and  1865,  in  the  judgment  of 
MeUorJ.,5Q.B.Div.atp.598.  S.  13 
of  the  Act  of  1861  remains  applic- 
able to  light  locomotives,see  59  &  60 
Vict.  0.  36,  schedule.  The  dictum 
of  Bramwell  L.  J.  at  p.  601,  that 
Vaughan  v.  Taff  VaU  R.  Co,  (1860) 
Ex.  Ch.  5  H.  &  N.  679,  29  L.  J. 
Ex.  247,  p.  494,  above,  was  wrongly 
decided,  is  extra-judicial.  That  case 


was  not  only  itself  decided  by  a 
Court  of  co-ordinate  authority,  but 
has  been  approved  in  the  House 
of  Lords ;  Hammernnith  R.  Co,  v. 
J?rtfiirf(1869)L.R.  4H.L.atp.  202; 
and  see  the  opinion  of  Blackburn  J. 
at  p.  197. 

{k)  Sadler  v.  South  Staffordshire, 
ic  Tramwayfi  Co.  (1889)  23  Q.  B. 
Div.  17,  58  L.  J.  Q.  B.  421  (carran 
off  line  through  a  defect  in  the 
points :  the  line  did  not  belong  to 
the  defendant  company,  who  had 
running  powers  over  it). 

(/)  It  appears  to  be  held  every- 
where that  unless  the  original  act 
is  in  itself  unlawful,  the  gist  of  the 
action  is  negligence. 

(m)  Zosee  v.  Bitchanan  (1873)  51 
N.  Y.  476 ;  the  owner  of  a  steam- 
boiler  was  held  not  liable,  inde- 
pendently of  negligence,  for  an 
explosion  which  threw  it  into  the 
plaintiff's  buildings.  For  the  pre- 
vious authorities  as  to  fire,  uni- 
formly holding  that  in  order  to 
succeed  the  plaintiff  must  prove 
negligence,  see  at  pp.  487-8. 
Rylands  v.  Fletcher  is  disapproved 
as  being  in  conflict  with  the  current 
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'Fm-arms:      Loaded  fire-arms    are   regarded  as  highly  dangerous 
jB^u,  things,  and  persons  dealing  with  them  are  answerable  for 

damage  done  hy  their  explosion,  even  if  they  have  used 
apparently  sufficient  precaution.  A  man  sent  his  maid- 
servant to  fetch  a  flint-lock  gun  which  was  kept  loaded, 
with  a  message  to  the  master  of  the  house  to  take  out  the 
priming  first.  This  was  done,  and  the  gun  delivered  to 
the  girl ;  she  loitered  on  her  errand,  and  (thinking,  pre- 
sumably, that  the  gun  would  not  go  oflF)  pointed  it  in 
sport  at  a  child,  and  drew  the  trigger.  The  gun  went 
ofiE  and  the  child  was  seriously  wounded.  The  owner  was 
held  liable,  although  he  had  used  care,  perhaps  as  much 
care  as  would  commonly  be  thought  enough.  ^^  It  was 
incumbent  on  him  who,  by  charging  the  gun,  had  made  it 
capable  of  doing  mischief,  to  render  it  safe  and  innoxious. 
This  might  have  been  done  by  the  discharge  or  drawing- 
of  the  contents.  The  gun  ought  to  have  been  so  left  as  to 
be  out  of  all  reach  of  doing  harm"  (n).  This  amounts 
to  saying  that  in  dealing  with  a  dangerous  instrument  of 
this  kind  the  only  caution  that  will  be  held  adequate  in 
point  of  law  is  to  abolish  its  dangerous  character  alto- 
gether. Observe  that  the  intervening  negligence  of  the 
servant  (which  could  hardly  by  any  ingenuity  have  been 
imputed  to  her  master  as  being  in  the  course  of  her 
employment)  was  no  defence.  Experience  unhappily 
shows  that  if  loaded  fire-arms  are  left  within  the  reach  of 

of  American  authority.    See  other  evidenoe  of  negligenoe  (see  the  first 

American  oases  collected  by  Mr.  count  of  the  declaration) ;  but  that 

0.  B.  Labatt  in  L.  Q.  R.  xvi.  177  is  not  the  ground  taken    by  the 

(in  the    course   of   an    arg^ument  Court  (Lord  EUenborough  C.J.  and 

which  I  am  unable  to  follow).  Bay  ley  J.).     Cp.   Kinff  y.  FoUiick 

(n)  Dixon  ▼.  Belt  (1816)  6  M.  &  (1874)  2  B.  42,  a  somewhat  similar 

S.  198, 17  R.  R.  308,  and  in  Bigelow  case  in  Scotland  where  the  defen- 

L.  C.  668.    It  might  have  been  dant  was  held  not  liable.    But  in 

said  that  sending  an  incompetent  Scotland  culpable  negligence  haa 

person  to  fetch  a  loaded  gun  was  to  be  distinctly  found. 
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children  or  fools,  no  oonsequenoe  is  more  natural  or  pro- 
bable than  that  some  suoh  person  will  disoharge  them  to 
the  injury  of  himself  or  others. 

On  a  like  principle  it  is  held  that  people  sending  goods  Expia- 
of  an  explosive  or  dangerous  nature  to  be  carried  are  othTr"" 
bound  to  give  reasonable  notice  of  their  nature,  and,  if  ^^ff"*^ 
thej  do  not,  are  liable  for  resulting  damage.  So  it  was 
held  where  nitric  acid  was  sent  to  a  carrier  without  wam- 
iug,  and  the  carrier's  servant,  handling  it  as  he  would 
handle  a  vessel  of  any  harmless  fluid,  was  injured  by  its 
escape  (o).  The  same  rule  has  been  applied  in  British 
India  to  the  case  of  an  explosive  mixture  being  sent  for 
carriage  by  railway  without  warning  of  its  character,  and 
exploding  in  the  railway  company's  office,  where  it  was 
being  handled  along  with  other  goods  (p) ;  and  it  has  been 
held  in  a  similar  case  in  Massachusetts  that  the  con- 
signor's liability  is  none  the  less  because  the  danger  of 
the  transport,  and  the  damage  actually  resulting,  have 
been  increased  by  another  consignor  independently  sending 
other  dangerous  goods  iy  the  same  conveyance  {q). 

Gas  (the  ordinary  illuminating  coal-gas)  is  not  of  itself,  Gaa 
perhaps,  a  dangerous  thing,   but  with  atmospheric  air  ®*^^^' 
forms  a  highly   dangerous  explosive  mixture,  and  also 
makes  the  mixed   atmosphere    incapable   of   supporting 
life(r).     Persons  xmdertaking  to  deal  with  it  are  there- 

(o)  Fai-rant  ▼.  Barnes  (1862)  11  pound,   and  exploders,  had   been 

C.  B.  N.  8.  563,  31  L.  J.  C.  P.  137.  ordered  by  one  oostomer  of  two 

The  dnty  aeems  to  be  antecedent,  separate    makers,    and    by    them 

not  incident,  to  the   contract  of  separately  consigned  to  the  railway 

carriage.  company  without  notice  of  their 

{p)  LyellY,  Ganga  Dai,  I.  L.  R.  character:  held  on  demurrer  that 

1  All.  60.  both  manufacturers  were  rightly 

{q)  Boston  ^  Albantf  B,  JR,  Co,  sued  in  one  action  by  the  company), 

y.   Shaniy   (1871)   107   Mass.   568  {r)  See  Stnith  y.  Boston  Gas  light 

**  dualin,*'  a  nitro- glycerine  com>  Co.,  129  Mass.  318. 


ter. 
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fore  bounds  at  all  events,  to  use  all  reasonable  diUgenoe  to 
prevent  an  escape  which  may  have  such  results.  A  gas* 
fitter  left  an  imperfectly  connected  tube  in  the  place  where 
he  was  working  under  a  contract  with  the  occupier ;  a 
third  person,  a  servant  of  that  occupier,  entering  the  room 
with  a  light  in  fulfilment  of  his  ordinary  duties,  was  hurt 
by  an  explosion  due  to  the  escape  of  gas  from  the  tube  so 
left ;  the  gas-fitter  was  held  liable  as  for  a  '^  misfeasance 
independent  of  contract"  («). 

PoiMmouB       Poisons  can  do  as  much  mischief  as  loaded  fire-arms 
ThSnuY,   ^^  explosives,   though  the   danger  and  the  appropriate 
precautions  are  different. 

A  wholesale  druggist  in  New  York  purported  to  sell 
extract  of  dandelion  to  a  retail  druggist.  The  thing 
delivered  was  in  truth  extract  of  belladonna,  which  by 
the  negligence  of  the  wholesale  dealer's  assistant  had 
been  wrongly  labelled.  By  the  retail  druggist  this  extract 
was  sold  to  a  country  practitioner,  and  by  him  to  a 
customer,  who  took  it  as  and  for  extract  of  dandelion,  and 
thereby  was  made  seriously  ill.  The  Court  of  Appeals 
held  the  wholesale  dealer  liable  to  the  consumer.  "  The 
defendant  was  a  dealer  in  poisonous  drugs.  .  .  .  The 
death  or  great  bodily  harm  of  some  person  was  the 
natural  and  almost  inevitable  consequence  of  the  sale  of 
belladonna  by  means  of  the  false  label."  And  the 
existence  of  a  contract  between  the  defendant  and  the 
immediate  purchaser  from  him  could  make  no  difference, 
as  its  non-existence  would  have  made  none.  "The 
plaintiffs'  injury  and  their  remedy  would  have  stood  on 
the  same  principle,  if  the  defendant  had  given  the  bella- 


(•)  Parry  v.  Smith  (1879)  4  C.  as  a  fact.  Burrow*  v.  March,  S^e. 
P.  D.  325,  48  L.  J.  0.  P.  731  Gas  Co.  (1872)  L.  R.  7  Ex.  96,  Ex. 
(Lopes  J.).    Negligence  was  found      Cb.  was  a  case  of  contract. 
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donna  to  Dr.  Foord  "  (the  country  practitioner)  "  without 
price,  or  if  he  had  put  it  in  his  shop  without  his  know- 
ledge, under  circumstances  which  would  prohably  have 
led  to  its  sale  " — or  administration  without  sale — "  on 
the  faith  of  the  label"  {t).  This  case  has  been  thought 
in  England  to  go  too  far ;  but  it  is  hard  to  see  in  wlmt 
respect  it  goes  farther  than  Dixon  v.  Be/L  So  far  as  the 
oases  are  dissimilar,  the  damage  would  seem  to  be  not 
more  but  less  remote.  If  one  sends  belladonna  into  the 
world  labelled  as  dandelion  (the  two  extracts  being  other- 
wise distinguishable  only  by  minute  examination)  it  is  a 
more  than  probable  consequence  that  some  one  will  take 
it-  as  and  for  dandelion  and  be  the  worse  for  it ;  and  this 
without  any  action  on  the  part  of  others  necessarily 
involving  want  of  due  care  (w). 

It  can  hardly  be  said  that  a  wrongly  labelled  poison, 
whose  true  character  is  not  discoverable  by  any  ordinary 
examination  such  as  a  careful  purchaser  could  or  would 
make,  is  in  itself  less  dangerous  than  a  loaded  gun.  The 
event,  indeed,  shows  the  contrary. 

Nevertheless,   diflBculties  are    felt    in   England    about  Diificnl- 
admitting  this  application  of  a  principle  which  in  other  England: 
directions  is  both  more  widely  and  more  strictly  applied  g^^il^^T,' 
in  this  country  than  in  the  United  States  (j*).     lu  1809  ^o**- 

(t)  Thomas  et  ux.  v.    Winchentn'  to  have  differed. 

(1852)  6  N.  Y.  397,  Bigelow  L.  C.  („j  The  jury  found  that  there  was 

€02.      The  decision  seems    to  be  ^^^  ^^y  negligence  on  the  part  of 

generally    followed    in    America.  the  intermediate  dealers ;  the  Court, 

Kerry  v.  England  [1898]  A.  C.  742,  ^^^^^gr,  were  of  opinion  that  this 

67  L.  J.  r.  C.  160,  was  a  case  on  ^.^  immaterial, 
nimtlar   facts    under    the   law  of 

Lower    Canada,  but  the  peculiar  (x)  See  per  Brett  M.  R.,  Heaven 

findings  of  the  jury  prevented  this  v.  Pender  (1883)   11  Q.  B.  Div.  at 

point  of  law  from  beingr  considered  p.  614,  in  a  judgment  which  itself 

by  the  Judicial  Committee.  Judicial  endeavours  to  lay  down  a  much 

opinions  in  the  courts  below  seem  wider  rule. 
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the  Court  of  Exchequer  made  a  rather  hesitating  step 
towards  it,  putting  their  judgment  partly  on  the  ground 
that  the  dispenser  of  the  mischieyous  drug  (in  this  case 
a  hair  wash)  knew  that  it  was  intended  to  be  used  bj 
the  very  person  whom  it  in  fact  injured  (y).  The  cause 
of  action  seems  to  have  been  treated  as  in  the  nature  of 
deceit,  and  Thotnas  v.  Winchester  does  not  seem  to  have 
been  known  either  to  counsel  or  to  the  Court.  In  the 
line  actually  taken  one  sees  the  tendency  to  assume 
that  the  ground  of  liability,  if  any,  must  be  either 
warranty  or  fraud.  But  this  is  erroneous,  as  the 
judgment  in  Thomas  v.  Wincliester  carefully  and  clearly 
shows.  Whether  that  case  was  well  decided  appears  to 
be  a  perfectly  open  question  for  our  courts  (z).  In  the 
present  writer's  opinion  it  is  good  law,  and  ought  to  be 
followed.  Certainly  it  comes  within  the  language  of 
Parke  B.  in  Longmeid  v.  HoUiday  (a),  which  does  not 
deny  legal  responsibility  "when  any  one  delivers  to 
another  without  notice  an  instrument  in  its  nature 
dangerous  under  particular  circumstances,  as  a  loaded 
gun  which  he  himself  has  loaded,  and  that  other  person 
to  whom  it  is  delivered  is  injured  thereby ;  or  if  he  places 
it  in  a  situation  easily  accessible  to  a  third  person  who 
sustains  damage  from  it."  In  that  case  the  defendant 
had  sold  a  dangerous  thing,  namely  an  ill-made  lamp, 

{y)  George   y.   Skiving  ton   (1869)  46  B.  B.  693,  the  Coart  was  some- 

L.  B.  5  Ex.  1,  3A  L.  J.  Ex.  8.  what  astute  to  avoid  discussiDg  that 

(z)  Dixon  T.  Bell  (1816)  6  M.  &  principle,  and  declined  to  commit 

S.  198, 17  B.  B.  308,  Bigelow  L.  C.  itself.    Dixon  v.  Bell  is  cited  by 

668  (eupruy  p.  502),  has  never  been  Parke  B.   as  a  strong  case,   and 

disapproved  that  we  know  of,  but  apparently  with  hesitating  accept- 

has  not  been  so  actively  followed  ance,  m  Longmeidy,  HoUiday  {\^\) 

that  the  Court  of  Appeal  need  be  6  Ex.  761,  20  L.  J.  Ex.  430,  86 

precluded  from  free  dis^iossion  of  B.  B.  459. 
the  principle  involved.  In  Langridge 

v.  Lerg  (1837)  2  M.  &  W.  at  p.  630,  (a)  20  L.  J.  Ex.  at  p.  433. 
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which  exploded  in  use,  but  it  was  found  as  a  fact  that  he 
sold  it  in  good  faith,  and  it  was  not  found  that  there  was 
any  negligence  on  his  part.  As  lamps  are  not  in  their 
nature  explosive,  it  was  quite  rightly  held  that  on  these 
facts  the  defendant  could  be  liable  only  ex  contractu,  and 
therefore  not  to  any  person  who  could  not  sue  on  his 
contract  or  on  a  warranty  therein  expressed  or  implied. 

A  much  more  decided  step  was  taken  by  the  Court  of  Ciarke  v. 
Appeal  in  the  recent  case  of  Ciarke  v.  Arnuj  and  Navy  Co-op.  Soe, 
Co-operative  Society  (6).  There  the  defendant  company 
sold  tins  of  chlorinate  of  lime,  a  disinfectant  of  an  initat- 
ing  nature  which  was  apt  to  fly  out  in  the  face  of  any  one 
who  opened  a  tin  without  special  care.  The  plaintiff,  a 
purchaser  from  the  company,  suffered  in  this  way.  He 
did  not  know  of  the  risk ;  the  company's  manager  did, 
and  had  instructed  the  salesman  to  warn  purchasers,  but 
the  salesman  omitted  to  do  so.  The  Court  held,  apart 
from  any  question  as  to  the  effect  of  terms  excluding  any 
warranty,  that  "  there  is  a  duty  cast  upon  the  vendor  who 
knows  of  the  dangerous  character  of  the  goods  which  he  is 
supplying,  and  who  knows  that  the  purchaser  is  not  or 
may  not  be  aware  of  it,  not  to  supply  the  goods  without 
giving  warning  to  the  purchaser  of  that  danger  "(c).  And 
this  duty,  though  in  fact  arising  out  of  a  contract  of  sale, 
is  independent  of  contract.  There  is  nothing  in  the 
reasoning  of  the  Court  adverse  to  the  possible  existence  of 
such  a  duty  when  there  is  no  contract  at  all  {d). 

We  now  come  to  the  duties  imposed  by  law  on  the  Duties  of 
occupiers  of  buildings,  or  persons  having  the  control  of  of  build- 

(h)  [1003]    1    E.    B.    155,     72  is  more  guarded  than  that  of  Romer 

L.  J.  K.  B.  153.  and  Mathew  L.  JJ.     There  is  no 

(e)  Romer  L.  J.  [1903]  1  K.  B.  judicial  discussion  of  the  authori- 

at  p.  167.  ties.     JDixon  y.  Bell  was  not  even 

[d)  The  language  of  Collins  M.  R.  cited  in  argument. 
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ingB,  &c., 
in  respect 
of  safe 
repair. 


Extent  of 
the  duty. 


other  straotores  intended  for  human  use  and  oooupation, 
in  respect  of  the  safe  condition  of  the  huilding  or  structure. 
Under  this  head  there  are  distinctions  to  he  noted  both  as 
to  the  extent  of  the  duty,  and  as  to  the  persons  to  whom 
it  is  owed. 

The  duty  is  founded  not  on  ownership,  hut  on  posses- 
sion, in  other  words,  on  the  structure  being  maintained 
under  the  control  and  for  the  purposes  of  the  person 
held  answerable.  It  goes  beyond  the  common  doctrine 
of  responsibility  for  servants,  for  the  occupier  cannot 
discharge  himself  by  employing  an  independent  con- 
tractor for  the  maintenance  and  repair  of  the  structure, 
however  careful  he  may  be  in  the  choice  of  that  con- 
tractor. Thus  the  duty  is  described  as  being  impersonal 
rather  than  personal.  Personal  diligence  on  the  part  of 
the  occupier  and  liis  servants  is  immaterial.  The  structure 
has  to  be  in  a  reasonably  safe  condition,  so  far  as  the 
exercise  of  reasonable  care  and  skill  can  make  it  so  {e).  To 
that  extent  there  is  a  limited  duty  of  insurance,  as  one  may 
call  it,  though  not  a  strict  duty  of  insurance  such  as  exists 
in  the  classes  of  cases  governed  by  Rylands  v.  Fletcher, 

If odem  The  separation  of  this  rule  from  the  ordinary  law  of 

the^^settled  negligence,  which  is  inadequate  to   account  for  it,   has 
/^//  mu    ^®®^   ^^®   work   of    quite  recent    times.      As    lately  as 
y.Dameit.    1864  (/)  the  Lord  Chief  Baron  Pigot  (of  Ireland),  in  a 
very  careful   judgment,  confessed  the  difficulty  of  dis- 
covering any  general  rule  at   all.      Two  years  later  a 


{e)  See  per  Montague  Smith  J.  in 
Ex.  Ch.,  Francis  V.  Cockrell  (1870) 
Ex.  Ch.  L.  R.  6  Q.  B.  501,  513,  39 
L.  J.  Q.  B.  291.  The  statement  in 
the  text  (from  the  beginning  of  the 
paragraph)  is  approved  by  Bigham 
J.,  Mamey  v.  /Seo«[1899]  I  Q.  B. 
986,  992,  68  L.  J.  Q.  B.  736,  739. 
Other  cases  well  showing  this  point 


are  Pickard  v.  Smith,  10  C.  B.  N.  S. 
470  ;  John  y.  Baeon  (1870)  L.  H.  5 
C.  P.  437,  39  L.  J.  C.  P.  365. 

(/)  Sullivan  v.  JFaien,  14  Ir.  C. 
L.  R.  460.  See,  however,  QtiarmaH 
Y.  Burnett  (1840)  6  M.  &  W.  at 
p.  510,  55  R.  R.  717,  727,  where 
there  is  a  sagg^tion  of  the  modern 
rule. 
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judgment  of  the  Court  of  Common  Pleas,  delivered  by 
Willes  J.,  and  confinned  by  the  Exchequer  Chamber, 
gave  us  an  exposition  which  has  since  been  regarded  on 
both  sides  of  the  Atlantic  as  a  leading  authority  {g). 
The  plaintiff  was  a  journeyman  gas-fitter,  employed  to 
examine  and  test  some  new  burners  which  had  been 
supplied  by  his  employer  for  use  in  the  defendant's 
sugar-refinery.  While  on  an  upper  floor  of  the  building, 
he  fell  through  an  unfenoed  shaft  which  was  used  in 
working  hours  for  raising  and  lowering  sugar.  It  was 
found  as  a  fact  that  there  was  no  want  of  reasonable 
care  on  the  plaintiff's  part,  which  amounts  to  saying 
that  even  to  a  careful  person  not  already  acquainted  with 
the  building  the  danger  was  an  unexpected  and  concealed 
one.  The  Court  held  that  on  the  admitted  facts  the 
plaintiff  was  in  the  building  as  **a  person  on  lawful 
business,  in  the  course  of  fulfilling  a  contract  in  which 
both  the  plaintiff  and  the  defendant  had  an  interest,  and 
not  upon  bare  permission."  They  therefore  had  to  deal 
with  the  general  question  of  law  "  as  to  the  duty  of  the 
occupier  of  a  building  with  reference  to  persons  resorting 
thereto  in  the  course  of  business,  upon  his  invitation 
express  or  implied.  The  common  case  is  that  of  a 
customer  in  a  shop :  but  it  is  obvious  that  this  is  only  one 
of  a  class.  .  .  . 

"  The  class  to  which  the  customer  belongs  includes 
persons  who  go  not  as  mere  volunteers,  or'  licensees,  or 
guests,  or  servants,  or  persons  whose  employment  is  such 
that  danger  may  be  considered  as  bargained  for,  but  who 
go  upon  business  which  concerns  the  occupier,  and  upon 
his  invitation,  express  or  implied. 

{g)  Indermaur    v.   Lamet   (1866)  and  reprinted  in  Bigelow  L.  C, 

L.  R.  1  C.  P.  274,  35  L.  J.  C.  P.  and   RadclifPe   and   MUee,   Cases 

184,  2  C.  P.  311,  36  L.  J.  C.  P.  on  Torta. 
181,  constantly  cited  in  later  cases. 
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"  And,  with  respect  to  such  a  visitor  at  least,  we  con- 
sider it  settled  law,  that  he,  using  reasonable  care  on  his 
part  for  his  own  safety,  is  entitled  to  expect  that  the 
occupier  shall  on  his  part  use  reasonable  care  to  prevent 
damage  from  unusual  danger,  which  he  knows  or  ought  to 
know ;  and  that,  where  there  is  evidence  of  neglect,  the 
question  whether  such  reasonable  care  has  been  taken,  by 
notice,  lighting,  guarding,  or  otherwise,  and  whether  there 
was  contributory  negligence  in  the  sufferer,  must  be 
determined  by  a  jury  as  matter  of  fact  *'  (A). 

The  Court  goes  on  to  admit  that  "  there  was  no  abso- 
lute duty  to  prevent  danger,  but  only  a  duty  to  make  the 
place  as  little  dangerous  as  such  a  place  would  reasonably 
be,  having  regard  to  the  contrivances  necessarily  used  in 
carryiug  on  the  business."  On  the  facts  they  held  that 
"there  was  evidence  for  the  jury  that  the  plaintiff  was  in 
the  place  by  the  tacit  invitation  of  the  defendant,  upon 
business  in  which  he  was  concerned;  that  there  was  by 
reason  of  the  shaft  unusual  danger,  known  to  the  defen- 
dant ;  and  that  the  plaintiff  sustained  damage  by  reason 
of  that  danger,  and  of  the  neglect  of  the  defendant  and  his 
servants  to  use  reasonably  sufficient  means  to  avert  or  warn 
him  of  it."  The  judgment  in  the  Exchequer  Chamber  (t) 
is  little  more  than  a  simple  affirmation  of  this. 

Persons  It  is  hardly  needful  to  add  that  a  customer,  or  other 

safety.  person  entitled  to  the  like  measure  of  care,  is  protected 
not  only  while  he  is  actually  doing  his  business,  but 
while  he  is  entering  and  leaving  (A-).  And  the  amount 
of  care  required  is  so  carefully  indicated  by  Willes  J.  that 
little  remains  to  be  said  on  that  score.     The  recent  cases 

(A)  L.  R.  1  0.  P.  at  p.  288.  316,  treated  aa  a  yeiy  plain  case, 

(i)  L.  R.  2  C.  P.  311.  where  a  trap-door  was  left  open  in 

{k)  Chapman  t.  Rothwell  (1858)  the  floor  of  a  passage  leading  to  the 

1  E.  B.  &  E.  168,  27  L.  J.  Q.  B.  defendant's  office. 
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sre  important  chiefly  as  showing  in  respect  of  what 
kinds  of  property  the  duty  exists,  and  what  persons  have 
the  same  rights  as  a  customer.  In  hoth  directions  the 
law  seems  to  have  become,  on  the  whole,  more  stringent 
in  the  present  generation.  With  regard  to  the  person, 
one  acquires  this  right  to  safety  by  being  upon  the  spot, 
or  engaged  in  work  on  or  about  the  property  whose 
condition  is  in  question,  in  the  course  of  any  business  in 
which  the  occupier  has  an  interest.  It  is  not  necessary 
that  there  should  be  any  direct  or  apparent  benefit  to 
the  occupier  from  the  particular  transaction  (/).  Where 
gangways  for  access  to  ships  in  a  dock  were  provided  by 
the  dock  company,  the  company  has  been  held  answer- 
able for  their  safe  condition  to  a  person  having  lawful 
business  on  board  one  of  the  ships  ;  for  the  providing 
of  access  for  all  such  persons  is  part  of  a  dock-owner's 
business  ;  they  are  paid  for  it  by  the  owners  of  the 
fihips  on  behalf  of  all  who  use  it{m).  A  workman  was 
■employed  under  contract  with  a  ship-owner  to  paint  his 
ship  lying  in  a  dry  dock,  and  the  dock-owner  provided 
a  staging  for  the  workman's  use;  a  rope  by  which  the 
staging  was  supported,  not  being  of  proper  strength,  broke 
and  let  down  the  staging,  and  the  man  fell  into  the  dock 
and  was  hurt ;  the  dock-owner  was  held  liable  to  him  («). 
It  was  contended  that  the  staging  had  been  delivered 
into  the  control  of  the  ship-owner,  and  became  as  it 
were  part  of  the  ship ;  but  this  was  held  no  reason  for 
discharging  the  dock-owner  from  responsibility  for  the 
condition  of  the  staging  as  it  was  delivered.     Persons 

(/)  See  Holmes  v.  iV:  E,  H.  Co,  rine  Dockt  Co.  (1868)  L.  R.  3  0.  P. 

(1869-71)  L.  R.  4  Ex.  254,  in  Ex.  326,  37  L.  J.  C.  P.  217  (BoviU  0.  J. 

Oh.  L.  R.  6  Ex.  123,  40  L.  J.  Ex,  and  Bylefl  J.,  dub.  Keating  J.). 

121 ;   White  v.  France  (1877)  2  C.  (»)  Jleavm  v.   Fender  (1883)  11 

P.  D.  308,  46  L.  J.  C.  P.  823.  Q.   B.  Div.   603,   52  L.  J.  Q.  B. 

(m)  Smith  y.  London  4'  St.  Katha-  702. 
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doing  work  on  ships  in  the  dock  ^'must  be  considered 
as  invited  by  the  dook-owner  to  use  the  dook  and  all 
appUanoes  provided  bj  the  dock-owner  as  incident  to  the 
use  of  the  dock  "  (o).  Similarly,  the  owner  of  a  building* 
let  in  flats  is  answerable  for  the  safe  condition  of  the 
common  staircase  to  persons  coming  to  do  business  with 
any  of  the  tenants,  by  reason  of  his  necessarily  implied 
undertaking  to  keep  the  staircase  in  repair  (p), 

A  person  lawfully  entering  on  land,  or  into  a  building, 
in  the  discharge  of  a  public  duty  or  otherwise  with  justi- 
fication, would  seem  to  be  in  the  same  position  as  a 
customer  and  not  to  be  a  mere  licensee,  though  such  terms 
as  '^ licence  by  authority  of  law"  may  sometimes  be 
applied  to  these  cases.  We  do  not  know  of  any  English 
authority  precisely  in  point,  but  the  question  has  been 
raised  in  America. 

Duty  in  The  possession  (g)   of  any  structure  to  which  human 

^^1^^^^   beings  are  intended  to  commit  themselves  or  their  property, 

®^P*»  *°'    animate  or  inanimate,  entails  this  duty  on  the  occupier, 

or  rather  controller.     It  extends  to  gangways  or  staging  in 

a  dock,  as  we  have  just  seen ;  to  a  temporary  stand  put  up 

for  seeing  a  race  or  the  like  (r) ;  to  carriages  travelling  on 

(o)  Per  Cotton  and  Bowen  L.  JJ.  tenant  to  repair:  lam  v.  Que 
11  Q.  B.  Div.  at  p.  615.  The  [1897]  1  Q.  B.  416,  66  L.  J.  Q.  B. 
judgment  of  Brett  M.  R.  attempts  193,  O.  A.  A  special  agreement 
to  lay  down  a  wider  principle  with  with  a  tenant  to  do  certain  repairs 
which  the  Lords  Justioee  did  not  does  not  giye  a  right  of  action  in 
agree.  See  p.  436,  above.  It  tort  to  any  other  inmate  of  the 
must  be  taken  as  a  fact,  thongh  house  who  suffers  damage  by- 
it  is  not  dearly  stated,  that  the  default  of  such  repair :  Cavalier  t. 
defectiye  condition  of  the  rope  Fops  [1906]  A.  O.  428. 
might  have  been  discovered  by  (q)  No  such  duty  lies  on  an  owner 
reasonably  careful  examination  who  has  not  control  of  the  place : 
when  the  staging  was  put  up.  Malone  v.  Latkey  [1907]  2  E.  B. 

(p)  Miller  v.  Hancock  [1893]  2  141,  76  L.  J.  K.  B.  1134,  C.  A. 

Q.   B.    177,    C.   A.        Otherwise  (r)  Fronds  v.  Coekrell  (1870)  Ex. 

where   there  is  no   duty  to   the  Gh.  L.  R.  6  Q.  B.  184,  501,  39 
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a  railway  or  road  («),  or  in  which  goods  are  despatohed  (t)  ; 
to  ships  (w) ;  to  wharves,  in  respect  of  the  safety  of  the 
frontage  for  ships  moored  at  or  approaching  the  wharf  {x)  ; 
and  to  market-places  (y). 

In  the  case  of  a  wharfinger  he  is  bound  to  use  reasonable 
care  to  ascertain  whether  the  bed  of  the  harbour  or  river 
adjacent  is  in  a  safe  condition  to  be  used  by  a  vessel 
ooming  to  discharge  at  his  wharf  at  reasonable  times 
having  regard  to  the  conditions  of  tide,  the  ship's  draught 
of  water,  and  the  like.  But  this  duty  exists  only  so  far 
as  the  river  bed  is  in  the  wharfinger's  possession  or 
control  (s).  The  owner  of  a  sunken  wreck  is  bound  at  his 
peril  to  give  reasonable  warning  to  other  vessels  (a). 

A  railway  passenger  using  one  company's  train  with 


L.  J.  Q.  B.  113,  291.  The  plain- 
tiff had  paid  money  for  adnuasion, 
therefore  there  was  a  duty  «c  eon- 
tractu,  hut  the  judgments  in  the 
Ex.  Ch.,  see  especially  per  Martin 
B.,  also  afBrm  a  duty  independent 
of  contract.  This  is  one  of  the  most 
explicit  authorities  showing  that 
the  duty  extends  to  the  acts  of 
contractors  as  well  as  servants. 

(#)  Foulket  V.  Metrop,  District  J?. 
Co.  (1880)  6  C.  P.  Div.  167,  49 
L.  J.  C.  P.  361  ;  Mqfatt  v.  Batenian 
(1869)  L.  R.  3  P.  C.  115. 

(0  Elliott  V.  Hall  (1885)   15  Q. 

B.  D.  315,  64  L.  J.  Q.  B.  618. 
The  seller  of  coals  sent  them  to  the 
buyer  in  a  truck  with  a  dangerously 
loose  trap-door  in  it,  and  the  buyer's 
servant  in  the  course  of  unloading 
the  truck  fell  through  and  was  hurt. 

(m)  Hayn    v.  Culliford  (1879)   4 

C.  P.  Div.  182,  48  L.  J.  C.  P.  372. 
Control  of  a  ship  may  be  enough, 
after  a  very  short  time,  to  fix  the 
charterer  with  liability  for  defects 

P. — T. 


— at  any  rate  in  appliances  inmie- 
diately  required  for  use — which 
could  easily  have  been  discovered : 
Mamey  v.  Seott  [1899]  1  Q.  B.  986, 
68  L.  J.  Q.  B.  736,  where  the 
statement  in  the  text  is  approved 
per  Bigham  J.  at  p.  992  ;  68  L.  J. 
Q.  B.  739. 

(x)  The  Moorcock  (1889)  14  P. 
Div.  64,  68  L.  J.  P.  73. 

(y)  Lax  V.  Corporation  of  Darling- 
ton (1879).  5  Ex.  Div.  28,  49  L.  J. 
Ex.  105. 

(z)  Tha  Calliope  [1891]  A.  C.  11, 
60  L.  J.  P.  28,  reversing  the  deci- 
sion of  the  C.  A.,  14  P.  Div.  138, 
68  L.  J.  P.  76,  on  a  different  view 
of  the  facts.  The  reasons  given 
in  The  Moorcock,  note  {x)  above, 
seem  to  be  to  some  extent  qualified 
by  this,  though  the  decision  itself 
is  approved  by  Lord  Watson  [1891] 
A.  O.  at  p.  22. 

(a)  The  Snark  [1899]  P.  74,  68 
L.  J.  P.  22. 

I.  L 
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a  ticket  issued  by  another  company  under  an  arrangement 
made  between  the  companies  for  their  common  benefit  is 
entitled,  whether  or  not  he  can  be  said  to  have  contracted 
with  the  first-mentioned  company,  to  reasonably  safe 
provision  for  his  conveyance,  not  only  as  regards  the 
construction  of  the  carriage  itself,  but  as  regards  its  fitness 
and  safety  in  relation  to  other  appliances  (as  the  platform 
of  a  station)  in  connexion  with  which  it  is  intended  to 
be  used  (6).  Where  goods  are  lawfully  shipped  with  the 
ship-owner's  consent,  it  is  the  ship-owner's  duty  (even  if 
he  is  not  bound  to  the  owner  by  any  contract)  not  to  let 
other  cargo  which  will  damage  them  be  stowed  in  contact 
with  them  {c).  Owners  of  a  cattle-market  are  bound  to 
leave  the  market-place  in  a  reasonably  safe  condition  for 
the  cattle  of  persons  who  come  to  the  market  and  pay  toll 
for  its  use  (d). 

limits  of        In  the  various  applications  we  have  mentioned,  the  duty 

^  ^^'    does  not  extend  to  defects  incapable  of  being  discovered 

by  the  exercise  of  reasonable  care,  such  as  latent  flaws  in 

metal  (e) ;  though  it  does  extend  to  all  such  as  care  and 

{b)  Foulkes  v.  Metrop.  District  JR.  as  to  the  result,  per  BramweU  L.  J. 

Co,   (1880)   5  C.  P.  Div.   157,  49  It  has  been  held  in  Minnesota  (1889) 

L.  J.  C.  P.  361.  that  the  owner  of  a  building  fre- 

(<?)  JIayn  v.     CulUford  (1879)  4  quented  by  the  public  is  bound  not 

C.  P.  Div.  182,  48  L.  J.  C.  P.  372.  to  allow  a  man  of  known  danger- 

(d)  Lax  V.    Cwporation   of  Dar-  ous  temper  to  be  employed  about 

lington  (1879)  6  Ex.  Div.  28,   49  the  building:    Dean    v.    St.   Paul 

L.  J.  Ex.  105  (the  plaintiff's  cow  Union    Dep6i    Co.,    29   Am.   Law 

was  killed  by  a  spiked  fence  roimd  Reg.  22. 

a  statue  in  the  market-place).    A  {e)  ReadKead  v.  Midland  R.  Co. 

good  summary  of  the  law,  as  far  (1869)  Ex.  Gh.  L.  R.  4  Q.  B.  379  ; 

as  it  goes,  is  given  in  the  argu-  a  case  of  contract  between  carrier 

ment  of  Cave  J.   (then  Q.G.)  for  and  passenger,  but  the  principle 

the  plaintiff,  5  Ex.  Div.  at  p.  31.  is  the  same,  and  indeed  the  duty 

The  question  of  the  danger  being  may  be  put  on  either  ground,  see 

obvious  was  considered  not  open  Hyman  y.  Nye  (1881)  6  Q.  B.  D. 

on  the  appeal ;  if  it  had  been,  qu.  685, 689,  per  Lindley  J.    This  does 
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skill  (not  merely  oare  and  skill  on  the  part  of  the  defen- 
dant) can  guard  against  (/). 

Again,  when  the  builder  of  a  ship  or  carriage,  or  the 
maker  of  a  machine,  has  delivered  it  out  of  his  own 
possession  and  control  to  a  purchaser,  he  is  under  no  duty 
to  persons  using  it  as  to  its  safe  condition,  unless  the  thing 
was  in  itself  of  a  noxious  or  dangerous  kind,  or  (it  seems) 
unless  he  had  actual  knowledge  of  its  being  in  such  a  state 
as  would  amount  to  a  concealed  danger  to  persons  using 
it  in  an  ordinary  manner  and  with  ordinary  care  {g). 

Liability  under  the  rule  in  Indermnur  v.  Barnes  {h)  Volenti 
may  be  avoided  not  only  by  showing  contributory  negli-  ^Jria. 
gence  in  the  plaintifF,  but  by  showing  that  the  risk  was  as 
well  known  to  him  as  to  the  defendant,  and  that  with 
such  knowledge  he  voluntarily  exposed  himself  to  it  (/)  ; 
but  this  will  not  excuse  the  breach  of  a  positive  statutory 
duty  (A-). 

Occupiers  of    fixed    property  are  under  a  like   duty  Duty 
towards  persons  passing  or  being  on  adjacent  land  by  paMcra- 
their  invitation  in  the  sense  above  mentioned,  or  in  the  ^^' 
exercise  of  an  independent  right. 

not  however  qualify  the  law  as  to  paireri^ar/v.  Lubbock[l905]  IK.  B. 

the  seller's  implied  warranty  on  the  253,  74  L.  J.  E.  B.  121,  G.  A. 

sale  of  a  chattel  for  a  specific  pnr-  ,^.  p  ^^^^  ^^^^ 
pose;  there  the  warranty  is  absolute 

that  the  chattel  is  reasonably  fit  for  .  (0  Tfiomas  v.    Quartermaine,    18 

that  purpose,  and  there  is  no  exoep-  Q-  B.  Div.  685,  56  L.  J.  Q.  B.  340. 

tion  of  latent  defects:  Matidall  v.  [k)  Dicta  of  L.   JJ.  ibid,^  and 

Nevcaon  (1877)  2  Q.  B.  Div.  102,  46  Baddeley  v.   Earl  Granville  (1887) 

L.  J.  Q.  B.  267.  19  Q  B.  D.  423,  56  L.  J.  Q.  B.  501. 

(/)  Hyman    v.    Nye    (1881)    6  See  farther    Yarmouth   v.   France^ 

Q.  B.  D.  at  p.  687.  19   Q.   B.  D.   647,    and   p.    167, 

{0)   mnterbottom  v.    Wright^   10  above.  5wiM  v.  i?aA7T[1891]  A.  C. 

M.  &W.  109, 62  R.  R.  534:  Collisv.  325,  60  L.  J.  Q.  B.  683,  was  a  cose 

Selden  (1868)  L.  R.  3  C.  P.  495,  37  not  of  this  class,  but  (as  the  facts 

L.  J.  C.  P.  233 ;  Lotee  v.  Clute,  51  were  found)  of  negligence  in  oon- 

N.  Y.  494.    Similarly  as  to  a  re-  ducting  a  specific  operation. 

ll2 
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In  Barnes  v.  Ward  (/),  the  defendant,  a  builder,  had 
left  the  area  of  an  unfinished  house  open  and  unfenced. 
A  person  lawfully  walking  after  dark  along  the  public 
path  on  which  the  house  abutted  fell  into  the  area  and 
was  killed.  An  action  was  brought  under  Lord  Campbell's 
Act,  and  the  case  was  twice  argued ;  the  main  point  for 
the  defence  being  that  the  defendant  had  only  dug  a  hole 
in  his  own  land,  as  he  lawfully  might,  and  was  not  under 
any  duty  to  fence  or  guard  it,  as  it  did  not  interfere  with 
the  use  of  the  right  of  way.  The  Court  held  there  was  a 
good  cause  of  action,  the  excavation  being  so  close  to  the 
public  way  as  to  make  it  unsafe  to  persons  using  it  with 
ordinary  care.  The  making  of  such  an  excavation  amounts 
to  a  public  nuisance  "  even  though  the  danger  consists  in 
the  risk  of  accidentally  deviating  from  the  road."  Later 
it  has  been  held  that  one  who  by  lawful  authority  diverts 
a  public  path  is  bound  to  provide  reasonable  means  to 
warn  and  protect  travellers  against  going  astray  at  the 
point  of  diversion  (w). 

In  Corby  v.  Hill  (n)  the  plaintiff  was  a  person  using  a 
private  way  with  the  consent  of  the  owners  and  occupiers. 
The  defendant  had  the  like  consent,  as  he  alleged,  to  put 
slates  and  other  materials  on  the  rojwi.  No  light  or  other 
safeguard  or  warning  was  provided.  The  plaintiff's  horse, 
being  driven  on  the  road  after  dark,  ran  into  the  heap 
of  materials  and  was  injured.  It  was  held  immaterial 
whether  the  defendant  was  acting  under  licence  from  the 

(/)  9  C.  B.  392,  19  L.  J.  0.  P.  line,  but  did  not  fence  oflF  the  old 

195  (1850);    cp.  D.  9.  2,  ad  leg.  direotion  of   the  path;    plaintiff, 

Aqnil.  28.  walking  after  dark,  followed  the 

(m)  Hunt  V.    Taylor    (1885)    14  old  direotion,  got  on  the  railway, 

Q.  B.  D.  918,  54  L.  J.  Q.  B.  310 ;  and  fell  over  a  bridge, 
defendants,    railwaj    contractors, 

had  (within  the  statutory  powers)  («)  4  O.  B.  N.  S.  666,  27  L.  J. 

diverted  a  footpath  to  make  the  G.  P.  318  (1858). 
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owners  or  not.  If  not,  he  was  a  mere  trespasser ;  but  the 
owners  themselves  could  not  have  justified  putting  a  con- 
cealed and  dangerous  obstruction  in  the  waj  of  persons  to 
whom  the  J  had  held  out  the  road  as  a  means  of  access  (o). 
Here  the  plaintiff  was  (it  seems)  [p)  only  a  licensee, 
but  while  the  licence  was  in  force  he  was  entitled  not  to 
have  the  condition  of  the  way  so  altered  as  to  set  a  trap 
for  hira.  The  case,  therefore,  marks  exactly  the  point  in 
which  a  licensee's  condition  is  better  than  a  trespasser's. 

Where  damage  is  done  by  the  falling  of  objects  into  Preeump- 
a  highway  from  a  building,  the  modem  rule  is  that  the  negligence 
accident,  in  the  absence  of  explanation,  is  of  itself  evidence  ^r^  JP*^ 
of  negligence.      In  other  words,  the  burden  of  proof  is 
on  the  occupier  of  the  building.     If  he  cannot  show  that 
the  accident  was  due  to  some  cause  consistent  with  the 
due  repair  and  careful  management  of  the  structure,  he 
is  liable.     The   authorities,   though  not  numerous,   are 
sufficient  to  establish  the  rule,  one  of  them  being  the 
decision  of  a  court  of  appeal.     In  Bi/rue  v.  Boadle  {q)  a 
barrel  of  flour  fell  from  a  window  in  the  defendant's 
warehouse  in  Liverpool,  and  knocked  down  the  plaintifiF, 
who  was  lawfully  passing  in  the  public  street.     There 
was  no   evidence  to  show  how  or  by  whom  the  barrel 
was  being  handled.     The  Court  said  this  was  enough  to 
raise  against  the  defendant  a  presumption  of  negligence 
which  it  was  for  him  to  rebut.     "  It  is  the  duty  of  persons 
who  keep  barrels  in  a  warehouse  to  take  care  that  they  do 

(o)  Cp.  Sweeny  y.  Old  Colony  ^  to  uae  the  road  for  access  to  a  public 

yetrport  R,  R.  Co,  (I860)  10  Allen  building    (the    HanweU    Lunatic 

(Mass.)  368,  and  Bigelow  L.   C.  Asjlnm)  did    not    amount  to   an 

660.  ^Mnvitation"  in  the  special  sence 

(p)  The  language  of  the  judg-  of  this  class  of  cases, 
ments    leaves   it   not   quite  clear  {q)  2  H.  &  C.  722,  33  L.  J.  Ex. 

whether  the  continued  permission  13,andinBigelowL.  C.  578  (1863). 
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not  roll  out.  ...  A  barrel  could  not  roll  out  of  a  ware- 
house without  some  negligence,  and  to  say  that  a  plaintiff 
who  is  injured  bj  it  must  call  witnesses  from  the  ware- 
house to  prove  negligence  seems  to  me  preposterous.     So 
in  the  building  or  repairing  a  house,  or  putting  pots  on 
the  chimneys,  if  a  person  passing  along  the  road  is  injured 
by  something  falling  upon  him,  I  think  the  accident  alone 
would  be  prima  facie  evidence  of  negligence"  (r).     This 
was  followed,  perhaps  extended,  in  Kearney  v.  London^ 
Brighton  and  South  Coast  Railitay  Co,  («).     There  as  the 
plaintiff  was  passing  along  a   highway  spanned  by   a 
railway  bridge,  a  brick  fell  out  of  one  of  the  piers  of  the 
bridge  and  struck  and  injured  him.     A  train  hjwi  passed 
immediately  before.     There  was  not  any  evidence  as  to 
the  condition  of  the  bridge  and  brickwork,  except  that 
after  the  accident  other  bricks  were  found  to  have  fallen 
out.     The  Court  held  the  maxim  "  res  ipsa  loquitur  "  to 
be  applicable.     "  The  defendants  were  under  the  common 
law  liability  to  keep  the  bridge  in  safe  condition  for  the 
public  using  the  highway  to  pass  imder  it ;  "  and  when  "  a 
brick  fell  out   of  the  pier   of  the  bridge   without  any 
assignable  cause  except  the  slight  vibration  caused  by  a 
passing  train,"  it  was  for  the  defendants  to  show,  if  they 
could,  that  the  event  was  consistent  with  due  diligence 
having  been  used  to  keep  the  bridge  in  safe  repair  (/). 
This  decision  has  been  followed,  in  the  stronger  case  of  a 
whole  building  falling  into  the  street,  in  the  State  of  New 
York.   "  Buildings  properly  constructed  do  not  fall  without 
adequate  cause  "  (m). 


(r)  Per  Pollock  C.  B.     Cp.  Scott  40  L.  J.  Q.  B.  285  (1871). 

V.  London  Dock  Co.  (1866)  3  H.  &  (t)  Per  Cur.  L.  R.   6  Q.  B.  at 

C.  696,  34  L.  J.  Ex.  220,  p.  447,  pp.  761,  762. 

above.  (m)  MuUen  7.  St.  John,  67  N.  Y. 

{s)  Ex.  Ch.  L.  E.  6  Q.  B.  769,  567,  569. 
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In  a  later  case  (x)  the  oooupier  of  a  house  from  which  a 
lamp  projected  over  the  street  was  held  liable  for  damage 
done  by  its  fall,  though  he  had  employed  a  competent 
person  (not  his  servant)  to  put  the  lamp  in  repair :  the 
fall  was  in  fact  due  to  the  decayed  condition  of  the 
attachment  of  the  lamp  to  its  bracket,  which  had  escaped 
notice.  "  It  was  the  defendant's  duty  to  make  the  lamp 
reasonably  safe,  the  contractor  failed  to  do  that  .  .  . 
therefore  the  defendant  has  not  done  his  duty,  and  he  is 
liable  to  the  plaintifE  for  the  consequences"  (y).  In  this 
case  negligence  on  the  contractor's  part  was  found  as  a 
fact.  On  the  same  principle  a  public  body  executing 
authorized  works  remains  bound  to  have  regard  to  public 
safety  (z),  and  to  take  all  reasonable  and  usual  precau- 
tions against  the  risks  involved  in  the  nature  of  the  work. 
Under  the  modern  authorities  "  it  is  very  difficult  for  a 
person  who  is  engaged  in  the  execution  of  dangerous 
works  near  a  highway  to  avoid  liability  by  saying  that  he 
has  employed  an  independent  contractor,  because  it  is  the 
duty  of  a  person  who  is  causing  such  works  to  be  executed 
to  see  that  they  are  properly  carried  out  so  as  not  to 
occasion  any  damage  to  persons  passing  by  on  the  high- 
way "(cr).  The  principle  is  equally  applicable  to  persons 
interfering  with  the  highway  for  their  own  purposes  and 
local  authorities  repairing  the  highway  itself  (6). 

[x)  Tarry    y.   Ashion    (1876)     1  (b)  Penny    v.    Wimbledon    Urban 

Q.  B.  D.  314,  45  L.  J.  Q.  B.  260.  Cotincil  [1899]  2  Q.  B.  72,  66  L.  J. 

(y)  Per  Blackburn  J.,  1  Q.  B.  D.  Q.  B.  704,  C.  A.     Aa  to  the  die- 

atp.  319.  tmction  between    damage  caused 

{z)  Hardaker     v.     Idle    District  by  failure  to  take  reasonable  pre- 

Couneil  [1896]  1 Q.  B.  335,  65  L.  J.  cautions  incident  to  the  nature  of 

Q.  B.  363.    Cp.  The  Snark  [1899]  the  work  itself,  and  by  "casual" 

P.  74,  81,  68  L.  J.  P.  22.  or  *•  collateral"  neglect  for  which 

(a)  Per    A.    L.    Smith    L.   J.,  only  the  actual  wrong-doer  and 

HoUiday  v.  National  Telephone  Co,  hia  immediate  employer  are  liable, 

[1899]  2  Q.  B.  392,  400,  68  L.  J.  see  [1899]  2  Q.  B.  at  pp.  76,  78. 
Q.  B.  1016. 
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Combining  the  principles  affirmed  in  these  authorities, 
we  see  that  the  occupier  of  property  abutting  on  a  highway- 
is  under  a  positive  duty  to  keep  his  property  from  being 
a  cause  of  danger  to  the  public  by  reason  of  any  defect 
either  in  structure,  repair,  or  use  and  management,  which 
reasonable  care  and  skill  can  guard  against.  This  does  not 
exclude  the  liability  of  any  other  person  for  a  negligent 
omission  of  himself  or  his  servant  in  the  course  of  employ- 
ment, by  which  damage  of  this  kind  is  immediately 
caused  (c).  It  likewise  appears  that  the  rule  extends  to 
all  persons  undertaking  works  involving  danger  to  the 
public ;  and  the  recent  tendency  of  the  Courts  is  to  enforce 
tliis  as  a  broad  and  wholesome  rule  of  public  policy  and 
discourage  minute  objections. 

Distino-  But  where  an  accident  happens  in  the  course  of  doing 

tiona.  Qjj  g^^j  property  work  which  is  proper  of  itself,  and  not 
usually  done  by  servants,  and  there  is  no  proof  either 
that  the  work  was  imder  the  occupier's  control  or  that 
the  accident  was  due  to  any  defective  condition  of  the 
structure  itself  with  reference  to  its  ordinary  purposes^ 
the  occupier  is  not  liable  {d).  In  other  words,  he  does 
not  answer  for  the  care  or  skill  of  an  indepeudent  and 
apparently  competent  contractor  in  the  doing  of  that 
which,  though  connected  with  the  repair  of  a  structure 
for  whose  condition  the  occupier  does  answer,  is  in  itself 
merely  incident  to  the  contractor's  business  and  under  his- 
order  and  control. 

There  are  cases  involving  principles  and  considerations 
very  similar  to  these,  but  concerning  the  special  duties  of 

(<?)  fVhiteUy  v.  Fepper  (1877)  2  38  L.  J.  Q.  B.  241 ;  a  decision  on 
Q.  B.  D.  276.  peculiar   facts,   ^here  perhaps   a 

very  little   more  evidence  might 

(rf)  Welfare  v.  London  ^  Brighton  have  turned  the  scale  in  favour  of 
J?.  Co,  (1869)  L.  B.  4  Q.  B.  693,       the  plaintiff. 
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adjacent  landowners  or  occupiers  to  one  another  rather 
than  any  general  duty  to  the  public  or  to  a  class  of 
persons.  We  must  be  content  here  to  indicate  their 
existence,  though  in  practice  the  distinction  is  not  always 
easy  to  maintain  {e).  ' 

Thus  far  we  have  spoken  of  the  duties  owed  to  persons  Position  of 
who  are  brought  within  these  risks  of  unsafe  condition  or  ^^^"*^®- 
repair  by  the  occupier's  invitation  on  a  matter  of  common 
interest,  or  are  there  in  the  exercise  of  a  right.  We  have 
still  to  note  the  plight  of  him  who  comes  on  or  near 
another's  property  as  a  "  bare  licensee."  Such  an  one 
appears  to  be  (with  the  possible  exception  of  a  mortgagee 
in  possession)  about  the  least  favoured  in  the  law  of  men 
who  are  not  actual  wrong-doers.  He  must  take  the 
property  as  he  finds  it,  and  is  entitled  only  not  to  be  led 
into  danger  by  "  something  like  fraud  "  (/).  On  principle 
it  is  hard  to  see  why  he  should  be  entitled  to  more  because 
he  was  a  child  or  an  idiot,  if  his  condition  W6is  not  known 
to  the  occupier  and  he  was  not  specially  invited.  But 
some  decisions  in  America  have  gone  to  great  lengths  in 
favour  of  infant  licensees  and  even  trespassers,  and  have 
been  much  discussed  {g).  We  hardly  think  they  would  be 
followed  here. 

Persons  who  by  the  mere  gratuitous  permission  of 
ownera  or  occupiers  take  a  short  cut  across  a  waste  piece 
of  land  (A),  or  pass  over  private  bridges  (/),  or  have  the 


(e)  See  Boicer  v.  Prate  (1876)  1  (^)  Burdick  on  Tortu,  459  sqq., 

Q.  B.  D.  321,  45  L.  J.  Q.  B.  446 ;  and  see  Prof.  Jeremiah  Smith  iu 

llnghM  V.  Pereical  (1883)  8  App.  11  Harv.  Law  Rev.  349,  434. 

Ca.  443,  52  L.  J.  Q.  B.  719 ;  and  ^.^  ^^^^^^  ^,    ^,,,^^^   ^^gg^j   . 

cp.    Oorham  t.   Gross,   125  Mass.  ^  ^  j^  g  73     39  L.  J.  C.  P.  203. 
232. 

(/)  TViUes  J.,  Gautret  v.  Egerton  {%)  Gautret  v.  Egerton  (1867)  L.  R. 

(1867)  L.  R.  2  C.  P.  at  p.  375.  2  C.  P.  371,  36  L.  J.  C.  P.  191. 
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run  of  a  bmlding  (A:),  cannot  expect  to  find  the  land  £ree 
from  holes  or  ditches,  or  the  bridges  to  be  in  safe  repair, 
or  the  passages  and  stairs  to  be  commodious  and  free  from 
dangerous  places.  If  the  occupier,  while  the  permission 
continues,  does  something  that  creates  a  concealed  danger 
to  people  availing  themselves  of  it,  he  may  weU  be 
liable  (/).  And  he  would  of  course  be  liable,  not  for 
failure  in  a  special  duty,  but  for  wilful  wrong,  if  he 
purposely  made  his  property  dangerous  to  persons  using 
ordinary  care,  and  then  held  out  his  permission  as  an 
inducement  to  come  on  it.  Apart  from  this  improbable 
ease,  the  licensee's  rights  are  measured,  at  best,  by  the 
actual  state  of  the  property  at  the  time  of  the  licence. 

'*  If  I  dedicate  a  way  to  the  public  which  is  full  of  ruts 
and  holes,  the  public  must  take  it  as  it  is.  If  I  dig  a  pit 
in  it,  I  may  be  liable  for  the  consequences :  but,  if  I  do 
nothing,  I  am  not "  {m) . 

The  occupier  of  a  yard  in  which  machinery  was  in 
motion  allowed  certain  workmen  (not  employed  in  his 
own  business)  to  use,  for  their  own  convenience,  a  path 
crossing  it.  This  did  not  make  it  his  duty  to  fence  the 
machinery  at  all,  or  if  he  did  so  to  fence  it  sufficiently ; 
though  he  might  have  been  liable  if  he  had  put  up  an 
insecure  guard  which  by  the  false  appearance  of  security 
acted  as  a  trap  («).  The  plaintiff,  by  ha^dng  permission 
to  use  the  path,  had  not  the  right  to  find  it  in  any 
particular  state  of  safety  or  convenience. 

"  Permission  involves  leave  and  licence,  but  it  gives  no 
ng^t.     If  I  avail  myself  of  permission  to  cross  a  man^s 


(A)  Sumvan  t.   JTaters  (1864)  14  (m)  WiUee  J.,  L.  R.  2  C.  P.  at 

Ir.  C.  L.  R.  460.  p.  373. 

(/)   Corby  V.  mil  (1858)  4  C.  B. 

N.  S.  656,   27  L.   J.    C.   P.    318,  (n)  Bolch  t.  Smith  (1862)  7  H.  & 

p.  516,  above.  N.  736,  31  L.  J.  Ex,  201. 
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land  I  do  so  by  virtue  of  a  licence,  not  of  a  right.  It 
is  an  abuse  of  language  to  call  it  a  right:  it  is  an 
excuse  or  licence,  so  that  the  party  cannot  be  treated 
as  a  trespasser"  (o).  In  the  language  of  Continental 
jurisprudence,  there  is  no  question  of  culpa  between  a 
gratuitous  licensee  and  the  licensor,  as  regards  the  safe 
condition  of  the  property  to  which  the  licence  applies. 
Nothing  short  of  dolus  will  make  the  licensor  liable  {p). 

Invitation  is  a  word  applied  in  common  speech  to  the  Host  and 
relation  of  host  and  guest.  But  a  guest  (that  is,  a  visitor  ^®®*- 
who  does  not  pay  for  his  entertainment)  has  not  the 
benefit  of  the  legal  doctrine  of  in\dtation  in  the  sense 
now  before  us.  He  is  in  point  of  law  nothing  but  a 
licensee.  The  reason  given  is  that  he  cannot  have 
higher  rights  than  a  member  of  the  household  of  which 
he  has  for  the  time  being  become,  as  it  were,  a  part  {q) . 
All  he  is  entitled  to  is  not  to  be  led  into  a  danger  known 
to  his  host,  and  not  known  or  reasonably  apparent  to 
himself. 

(o)  Martin  B.,    7   H.   &  N.   at  which    the    tenant    was    exposed 

p.  745.  Batehelory.  Forteaeue  (1883)  might  not  have  well  been  held  to 

11   Q.   B.   Div.   474,   478,    seems  be  in  the  nature  of  a  trap.    The 

rather  to  stand  npon  the  ground  defect  was    a    non- apparent  one, 

that  the  plaintiff  had  gone  oat  of  and  the  landlord  know  of  it. 
hiB  way  to  create  the  risk  for  him-  ^^^  q     BU,ke,,u>r,  v.  Bfi.tol  a«d 

eelf.    As  between  himself  and  the  ^^^^  ^    ^^    (igjgj   g  E.  &  B. 

defendant,  he  had  no  tiOe  at  aU  to  j^gg^  37  L.  J.  Q.  B.  167,  where  it 

be  where  he  was.     Cp.  D.  9.    2,  ^^  4^,4  y,^  plaintiffs  intestate 

ad  leg.  Aquil.  31,  ad  fin.  "culpa  was  not  even  a  Uoensee ;  butsee  11 

ab  eo  exigenda  non  est,  cnmdiyin-  q   -n   j^   ^-ta 
are  non  potuerit  an  per  eum  locum 

aliquis  transiturus  sit.'*     In  Ivay  [q)  SoiUhcote  v.  Stanley  (1856)   1 

V.   Hedges   (1882)  9   Q.  B.  D.  80,  H.  &  N.  247,  25  L.  J.  Ex.  339. 

the    question    was    more    of    the  But  qumre  if  this  explanation  be 

terms    of    the    contract    between  not  obscuntm  per  obscurtM.      Cp. 

landlord    and    tenant  than    of    a  Abraham  v.  Reynolds ,  6  H.  &  N. 

duty    imposed    bj   law.      Quaere,  at  p.  148,  where  the  same  line  of 

whether  in  that  case  the  danger  to  thought  appears. 
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On  the  same  principle,  a  man  who  offers  another  a 
seat  in  his  carriage  is  not  answerable  for  an  accident 
due  to  anj  defect  in  the  carriage  of  which  he  was  not 
aware  (r)  ;  but  he  is  answerable  for  damage  caused  by  the 
negligence  of  his  servants  (&')• 

Liability  It  may  probably  be  assumed  that  a  licensor  is  answer- 
for  **ordi-  able  to  the  licensee  for  ordinary  negligence,  in  the  sense 
litenoT"'  ^^^^  ^^®  ^^^  *^^  ^^  omission  will  make  him  liable  if  it  is 
such  that  it  would  create  liability  as  between  two  persons 
haviug  an  equal  right  to  be  there :  for  example,  if  J.  S. 
allows  me  to  use  his  private  road,  it  will  hardly  be  said 
that,  without  express  warning,  I  am  to  take  the  risk  of  J.  S. 
driving  furiously  thereon.  But  the  whole  subject  of  a 
licensee's  rights  and  risks  is  still  by  no  means  free  from 
difficulty. 


Liability 
of  owner 
not  in 
occupa- 
tion. 


It  does  not  appear  to  have  been  finally  decided  how  far, 
if  at  all,  an  owner  of  property  not  in  possession  can  be 
subject  to  the  kind  of  duties  we  have  been  considering. 
We  have  seen  that  in  certain  conditions  he  may  be  liable 
for  nuisance  (^).  But,  since  the  groimd  of  these  special 
duties  regarding  safe  condition  and  repair  is  the  relation 
created  by  the  occupier's  express  or  tacit  "  invitation,"  it 
may  be  doubted  whether  the  person  injured  can  sue  the 
owner  in  the  first  instance,  even  if  the  defect  or  default  by 
which  he  suffered  is,  as  between  owner  and  occupier,  a 
breach  of  the  owner's  obligation.  In  the  case  of  a  build- 
ing let  in  flats,  already  cited  (w),  the  owner  was  held  not 


(r)  Moffatt  V.  Bateman  (1869) 
L.  E.  3  P.  C.  116. 

(«)  Harris  t.  Ferry  ^  Co.  [1903] 
2  K.  B.  219,  72  L.  J.  K.  B.  726, 
C.  A.,  a  case  on  peculiar  facts, 
where     the     real    question    was 


whether  there  was  evidence  of  in- 
vitation. 

(t)  See  p.  432,  above.  Campbell* 
pp.  26,  27. 

(u)  Miller  v.  Hancock  [1893]  2 
Q.  B.  177,  C.  A. 
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to  have  parted  with  the  possession  of  the  staircase ;  and  it 
has  since  been  held  that  a  lessor  of  an  entire  building,  who 
has  not  undertaken  to  repair,  is  not  answerable  for  conse- 
quences of  defective  repair,  either  to  the  tenant  or  to  other 
persons  using  the  premises  (z). 

{x)  Lane  v.  Cox  [1897]  1  Q.  B.  415,  66  L.  J.  Q.  B.  193,  C.  A.     Cp. 
Cavalier  y.  Pope  [1906]  A,  C.  428,  75  L.  J.  K.  B.  609. 
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CHAPTER  Xm. 

SPECIAL  RELATIONS  OF  CONTRACT  AND  TORT. 

Original  The  original  theory  of  the  common  law  seems  to  have 
formTof  been  that  there  were  a  certain  number  of  definite  and 
mutually  exclusive  causes  of  action,  expressed  in  appro- 
priate forms.  The  test  for  ascertaining  the  existence  or 
non-existence  of  a  legal  remedy  in  a  given  case  was  to 
see  whether  the  facts  could  be  brought  under  one  of  these 
forms.  Not  only  this,  but  the  party  seeking  legal  redress 
had  to  discover  and  use  the  right  form  at  his  peril.  So 
had  the  defendant  if  he  relied  on  any  special  groimd  of 
defence  as  opposed  to  the  "general  issue."  If  this  theory 
had  been  strictly  carried  out,  confusion  between  forms 
or  causes  of  action  would  not  have  been  possible.  But 
strict  adherence  to  the  requirements  of  such  a  theory 
could  be  kept  up  only  at  the  price  of  intolerable  incon- 
venience. Hence  not  only  new  remedies  were  introduced, 
but  relaxations  of  the  old  definitions  were  allowed.  The 
number  of  cases  in  which  there  was  a  substantial  griev- 
ance without  remedy  was  greatly  diminished,  but  the  old 
sharply  drawn  lines  of  definition  were  overstepped  at 
various  points  and  became  obscured.  Thus  different  forms 
and  causes  of  action  overlapped.  In  many  cases  the  new 
form,  having  been  introduced  for  greater  practical  con- 
venience, simply  took  the  place  of  the  older,  as  an  alter- 
native which  in  practice  was  always  or  almost  always 
preferred:  but  in  other  cases  one  or  another  remedy  might 
be  better  according  to  the  circumstances.  Hence  different 
remedies  for  similar  or  identical  causes  of  action  remained 
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in  use  after  the  freedom  of  choice  had  been  established  with 
more  or  less  difficulty. 

On  the  debatable  ground  thus  created  between  those 
states  of  fact  which  clearly  gave  rise  to  only  one  kind  of 
action  and  those  which  clearly  offered  an  alternative,  there 
arose  a  new  kind  of  question,  more  refined  and  indeter- 
minate than  those  of  the  earlier  system,  because  less 
reducible  to  the  text  of  fixed  forms. 

The  great  instrument  of  transformation  was  the  sane-  Aotionaon 
tioning  and  definition  of  actions  on  the  case  by  the  Statute 
of  Westminster  (a).  Certain  types  of  action  on  the  case 
became  in  effect  new  and  well  recognized  forms  of  action. 
But  it  was  never  admitted  that  the  virtue  of  the  statute 
had  been  exhausted,  and  it  was  probably  rather  the  timidity 
of  pleaders  than  the  unwillingness  of  the  judges  that 
prevented  the  development  from  being  even  greater  than 
it  was.  It  may  be  asked  in  this  connexion  why  some  form 
of  action  on  the  case  was  not  devised  to  compete  with  the 
jurisdiction  of  the  Court  of  Chancery  in  enforcing  trusts. 
An  action  on  the  case  analogous  to  the  action  of  account,  if 
not  the  action  of  account  itself,  might  well  have  been  held 
to  lie  against  a  feoflfee  to  uses  at  the  suit  of  ccntui  que  use. 
Probably  the  reason  is  to  be  sought  in  the  inadequacy  of 
the  common  law  remedies,  which  no  expansion  of  pleading 
could  have  got  over.  The  theory  of  a  system  of  equitable 
rights  wholly  outside  the  common  law  and  its  process, 
and  inhabiting  a  region    of    mysteries  unlawful  for  a 


(a)  13  Edw.  I.,  o.  24.    The  Ian-  power  of  framing  new  writs  which 

gnage  currently  used  about   this  had  already  been  claimed  by  the 

statute  is  not  historically  correct,  officers  of  the  Grown,  and  objected 

though  it  makes  no  difference  to  to.    See  the  oath  imposed  on  the 

the  leg^l  result.    The  statute  did  Chancellor   by  the   ProviRions  of 

not  confer  new  power,  but  regu-  Oxford,  Stubbs,  Sel.  Oh.  389,  393, 

lated  and  restrained  an  indefinite  8th  ed. 


them  as      there  must  still  be  some  cause  of  action  known  to  the 
on  con-       law.      Where  there  is  an   apparent  alternative,  we  are 
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common  lawyer  to  meddle  with,  was  not  the  cause  hut  the 
consequence  of  the  Court  of  Chancery's  final  triumph. 

The  history  of  the  Itoman  kgis  acfiones  may  in  a 
general  way  be  compared  with  that  of  common  law 
pleading  in  its  earlier  stages:  and  it  may  be  found 
that  the  praetorian  actions  have  not  less  in  common 
with  our  actions  on  the  case  than  with  the  remedies 
peculiar  to  courts  of  equity,  which  our  text-writers  have 
habitually  likened  to  them. 

Causes  of  Forms  of  action  are  now  abolished  in  England.  But 
modCTQ  the  form?  of  action  were  only  the  marks  and  appointed 
ti^^f^'   trappings  of  causes  of  action ;  and  to  maintain  an  action 

them  as 
founded 
on  con- 
tract or      ^^  longer  bound  to  choose  at  our  peril,  and  at  the  very 
outset,  on  which  ground  we  will  proceed,  but  we  must 
have  at  least  one  definite  ground.     The  question,  there- 
fore, whether  any  cause  of  action  is  raised  by  given  facts 
is  as  important  as  ever  it  was.     The  question  whether 
there  be  more  than   one  is  not  as  a  rule  material  in 
questions  between  the  same  parties.     But  it  may  be  (and 
has    been)    material  under  exceptional   conditions :    and 
where    the    suggested    distinct  causes   of    action    affect 
different  parties  it  may  still  be  of  capital  importance. 

In  modem  English  practice,  personal  (^)  causes  of 
action  cognizable  by  the  superior  courts  of  common  law 
(and  now  by  the  High  Court  in  the  jurisdiction  derived 
from  them)  have  been  regarded  as  arising  either  out  of 
contract  or  out  of  wrongs  independent  of  contract.  This 
division  was  no  doubt  convenient  for  the  working  lawyer's 
ordinary  uses,  and  it  received  the  high  sanction  of  the 

{b)  1  do  not  think  it  was  ever  attempted  to  bring  the  real  actions 
under  this  classification. 
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framers  of  the  Common  Law  Procedure  Act,  besides  other 
statutes  dealing  with  procedure.  But  it  does  not  rest  on 
any  historical  authority,  nor  can  it  be  successfully  de- 
fended as  a  scientific  dichotomy.  In  fact  the  historical 
causes  above  mentioned  have  led  to  intei'section  of  the 
two  regions,  with  considerable  perplexity  for  the  con- 
sequence. 

We  have  causes  of  action  nominally  in  contract  which 
are  not  founded  on  the  brfeach  of  any  agreement,  and  we 
have  torts  which  are  not  in  any  natural  sense  independent 
of  contract. 

This  border-land  between  the  law  of  tort  and  the  law 
of  contract  will  be  the  subject  of  examination  in  this 
chapter. 

The  questions  to  be  dealt  with  may  be   distributed  Glaases  of 
under  the  following  heads : —  Arising!'* 

1.  Alternative  forms  of  remedy  on  the  same  cause  of 

action. 

2.  Concurrent  or  alternative  causes  of  action. 

3.  Causes  of  action  in  tort   dependent  on  a  contract 

not  between  the  same  parties. 

4.  Measure  of    damages  and   other  incidents   of    the 

remedy. 

I. — Alternative  Farms  of  Remedy  on  the  same  Came  of 
Action. 

It  may  be  hard  to  decide  whether  particular  cases  fall  One  cause 
under  this  head  or  under  the  second,  that  is,  whether  and  alter- 
there  is  one  cause  of  action  which  the  pleader  has  or  "^^^i^s 
had  the  choice  of  describing  in  two  ways,  or  two  distinct 
causes  of  action  which  may  possibly  confer  rights  on  and 
against    different    parties.       In    fact  the   most   difficult 
questions  we  shall  meet  with  are  of  this  kind. 

p. — T.  M  M 
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The  com- 
mon law 
doctrine 
of  mis- 
feasance. 


Misfeasance  in  doing  an  act  in  itself  not  unlawful  is 
ground  for  an  action  on  the  case  (c).  It  is  immaterial 
that  the  act  was  not  one  which  the  defendant  was  bound 
to  do  at  all  (rf).  If  a  man  will  set  about  actions  attended 
with  risks  to  others,  the  law  oasts  on  him  the  duty  of 
care  and  competence.  It  is  equally  immaterial  that  the 
defendant  may  have  bound  himself  to  do  the  act,  or  to 
do  it  competently.  The  undertaking,  if  undertaking 
there  was  in  that  sense,  is  but  the  occasion  and  induce- 
ment of  the  wrong.  From  this  root  we  have,  as  a  direct 
growth,  the  whole  modem  doctrine  of  negligence.  We 
also  have,  by  a  more  artificial  process,  the  modem  method 
of  enforcing  simple  contracts,  through  the  specialized 
form  of  this  kind  of  action  called  assumpsit  (e)  :  the 
obligation  being  extended,  by  a  bold  and  strictly  illogical 
step,  to  cases  of  pure  non-feasance  (/),  and  guarded  by 


{e)  And  strictly,  not  for  an  action 
of  trespass ;  bat  there  are  classes 
of  facts  which  may  be  regarded  as 
constituting  either  wrongs  of  mis- 
feasance (case),  or  acts  which  might 
be  justified  under  some  common  or 
particular  claim  of  right,  but  not 
being  duly  done  fail  of  such  justi- 
fication and  are  merely  wrongful 
(trespass). 

{d)  Gladwell  v.  Steggall  (1839)  6 
Bing.  N.  C.  733,  8  L.  J.  C.  P.  361, 
53  B.  B.  257  ;  action  by  an  infant 
for  incompetence  in  surgical  treat- 
ment. In  such  an  action  the  plain- 
tiff's consent  is  material  only 
because  without  it  the  defendant 
would  be  a  mere  trespasser,  and 
the  incompetence  would  not  be  the 
gist  of  the  action,  but  matter  for 
aggravation  of  damages.  To  the 
same  effect  is  Fippin  v.  Sheppard 
(U22)  11  Price  400,  25  R.  R.  746, 


holding  that  a  declaration  against 
a  surgeon  for  improper  treatment 
was  not  bad  for  not  showing  by 
whom  the  surgeon  was  retained  or 
to  be  paid.  As  to  the  assumption 
of  special  skill  being  material,  are 
ShUlU  V.  Blaekbume  (1789)  1  H.  Bl. 
168,  2  R.  R.  7rO. 

(e)  0.  W.  Holmes,  The  Common 
Law,  pp.  274  sqq. ;  J.  B.  Ames  in 
Harv.  Law  Rev.  ii.  1,  53. 

(/)  An  analogy  to  this  in  the 
Roman  theory  of  euipa^  under  the 
Lex  Aquilia,  can  hardly  be  sus- 
tained. See  the  passag^es  in  D.  9, 2, 
collected  and  discussed  in  Dr. 
Grueber's  treatise,  at  pp.  87,  209. 
On  the  other  hand  the  decision  in 
Slade's  cme^  4  Co.  Rep.  91  a,  that 
the  existence  of  a  cause  of  action 
in  debt  did  not  exclude  assumpsit, 
was  in  full  accordance  with  the 
original  conception. 
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the  requirement  of  consideration.  Gfradually  assumpsit 
came  to  be  thought  of  as  founded  on  a  duty  ex  contractu; 
80  much  so  that  it  might  not  be  joined  with  another  cause 
of  action  on  the  case,  such  as  conversion.  From  a  variety 
of  action  on  the  case  it  had  become  a  perfect  species,  and 
in  common  use  its  origin  was  forgotten.  But  the  old  root 
was  there  still,  and  had  life  in  it  at  need.  Thus  it  might 
happen  that  facts  or  pleadings  which  in  the  current 
modern  view  showed  an  imperfect  cause  of  action  in 
assumpsit  would  yet  suffice  to  give  the  plaintiff  judgment 
on  the  more  ancient  ground  of  misfeasance  in  a  duty 
imposed  by  law.  In  the  latest  period  of  common  law 
pleading  the  House  of  Lords  upheld  in  this  manner  a 
declaration  for  negligence  in  the  execution  of  an  employ- 
ment, which  averred  an  undertaking  of  the  employment, 
but  not  any  promise  to  the  plaintiff,  nor,  in  terms,  any 
consideration  {g).  And  it  was  said  that  a  breach  of  duty 
in  the  course  of  employment  under  a  contract  would  give 
rise  to  an  action  either  in  contract  or  in  tort  at  the 
plaintiff's  election  (h).  This,  it  will  be  seen,  is  confined 
to  an  active  misdoing ;  notwithstanding  the  verbal  laxity 
of  one  or  two  passages,  the  House  of  Lords  did  not 
authorize  parties  to  treat  the  mere  non-performance  of  a 
promise  as  a  substantive  tort  (t).  Until  the  beginning  of 
the  last  century  it  was  the  common  practice  to  sue  in  tort 
for  the  breach  of  an  express   warranty,  though  it  was 

iff)  Brown  T.  Boor  man  (1844)  11  (A)  Per  Lord  OampbeU. 
a.  &  F.  I,  65  R.  R.  I.  The  de- 
fendant's pleader  appears  to  have  (i)  Conrtenay  v.  Earle  (1850)  10 
been  unable  to  refer  the  declaration  C.  B.  73,  20  L.  J.  C.  P.  7.  See 
to  any  certain  species ;  to  make  especiaUy  the  dicta  of  Manle  J.  in 
sure  of  having  it  somewhere  he  the  course  of  the  argument.  In 
pleaded — (1)  not  guilty ;  (2)  a  tra-  that  case  it  was  attempted  to  join 
ver»e  of  the  alleged  undertaking;  counts,  which  were  in  substance 
(3)  a  traverse  of  the  alleged  em-  for  the  non-payment  of  a  bill  of 
ployment.  exchange,  with  a  count  in  trover. 

M  M  2 
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needless  to  allege  or  prove  the  defendant's  knowledge  of 
the  assertion  being  false  (A). 

On  the  other  hand,  it  was  held  for  a  considerable 
time  (/)  that  an  action  against  a  common  carrier  for  loss 
of  goods,  even  when  framed  in  tort,  '^  sounded  in  con- 
tract "  so  much  that  it  could  not  be  distinguished  from 
assumpsit,  and  a  count  so  framed  could  not  be  properly 
joined  with  other  forms  of  case,  such  as  trover.  At  a 
later  time  it  was  held,  for  the  purpose  of  a  plea  in  abate- 
ment, that  the  declaration  against  a  carrier  on  the  custom 
of  the  realm  was  in  substance  ex  contractu  {m). 

There  are  certain  kinds  of  employment,  namely,  those 
of  a  carrier  and  an  innkeeper,  which  are  deemed  public 
in  a  special  sense.  If  a  man  holds  himself  out  as 
exercising  one  of  these,  the  law  casts  on  him  the  duty  of 
not  refusing  the  benefit  thereof,  so  far  forth  as  his  means 
extend,  to  any  person  who  properly  applies  for  it.  The 
innkeeper  must  not  without  a  reasonable  cause  refuse  to 
entertain  a  traveller,  or  the  carrier  to  convey  goods. 
Thus  we  have  a  duty  attached  to  the  mere  profession  of 
the  employment,  and  antecedent  to  the  formation  of  any 
contract,  and  if  the  duty  is  broken,  there  is  not  a  breach 
of  contract  but  a  tort,  for  which  the  remedy  under  the 
common  law  forms  of  pleading  is  an  action  on  the  case  (/?). 


(k)   Williamion  v.  AHUon  (1802)  Compbell^s  note  at  p.  206;  Poiceil 

2  East  446.    There  ifi  an  example  v.  Layton  (1806)  2  Bos.  &  P.  K.  R., 

as  late  as  18 II,  Broum  v.  Edgington,  9  R.  R.  660. 
2  Man.  &  Or.  279,  58  R.  R.  408.  (n)  It  has  been  suggested  that  a 

{I)  Erom  1695,  Lahton  v.  Janson,  shipowner  maj  be  under  this  re- 

5  Mod.  89,  1  Ld.  Raym.  58,  till  sponsibility,  not  because  he  is  a 

1766,  when  the  last-mentioned  case  common  carrier,  but  bj  reaeion  of 

and  others  to  the  same  effect  were  a  distinct  though  similar  custom 

overruled  in  Jjickon  v.    CliftoHy  2  extending  to  shipowners  who  cany 

Wils.  319.  goods  for  hire  without  being  oom- 

(w)  Buddie  V.    Willson  (1795)   6  men    carriers:    Nugent    v.     Sa*itK 

T.  R.  369,  3  R.  R.  202,  see  Mr.  (1876)  1  C.  P.  D.  14,  45  L.  J.  C.  P. 
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In  eflPect  refusing  to  enter  into  the  appropriate  contract  is 
of  itself  a  tort.  Duties  of  the  same  class  may  be  created 
by  statute,  expressly  or  by  necessary  implication ;  they 
are  imposed  for  the  benefit  of  the  public,  and  generally  by 
way  of  return  for  privileges  conferred  by  the  same 
statutes,  or  by  others  in  pari  matmi^,  on  the  persons  or 
corporations  who  may  be  concerned. 

Here  the  duty  is  imposed  by  the  general  law,  though  Special 
by  a  peculiar  and  somewhat  anomalous  rule ;  and  it  gives  cTmew 
rise  to  an  obligation  upon  a  simple  non-feasance,  unless  ^^  ^^' 
we  fay  that  the  profession  of  a  "public  employment"  ** custom 
in  this  sense  is  itself  a  continuing  act,  in  relation  to  realm." 
which  the  refusal  to  exercise  that   employment  on  due 
demaod  is  a  misfeasance.     But  on  this  latter  view  there 
would  be  no  reason  why  the  public  profession  of  any  trade 
or  calling  whatever  should  not  have  the  like  consequences ; 
and  such  an  extension  of  the  law  has  never  been  proposed. 

The  term  "  custom  of  the  realm  "  has  been  appropriated 
to  the  description  of  this  kind  of  duties  by  the  curi'ent 
usage  of  lawyers,  derived  apparently  from  the  old  current 
form  of  declaration.  It  seems  however  that  in  strictness 
''custom  of  the  realm"  has  no  meaning  except  as  a 
synonym  of  the  common  law,  so  that  express  averment  of 
it  was  superfluous  (o). 

Even  where  the  breach  of  duty  is  subsequent  to  a 
complete  contract  in  any  employment  of  this  kind,  it  was 
long  the  prevailing  opinion  that  the  obligation  was  still 

19;  but  the  decision  was  reversed  of  the  realm"   has  been  held  to 

on  appeal,  1  C.  P.  Div.  423, 45  L.  J.  apply. 

O.  P.  697,  and  the  propositions  of  (o)  Pozzi  v.   Shipton  (1839)  8  A. 

the  Court  below  specifically  con-  &  E.  963,  975,  8  L.  J.  Q.  B.  1 ,  47 

troverted  by  Cockbum  C.  J.,  see  R.  R.  802.     Cp.  TattanY.  O.  Jr.li. 

1  C.  P.  Div.  at  pp.  426  tqq.     I  am  Co.  (1860)  2  E.  &  E.  844,  29  L.  J. 

not  aware  of   any  other  kind  of  Q.  B.  184  ;  Y.  B.  2  Hen.  lY.    18, 

employment  to  which  the  **  custom  pi.  5. 
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founded  on  the  custom  of  the  realm,  and  that  the  plaintiff 
might  escape  objections  which  (under  the  old  forms  of 
procedure)  would  have  been  fatal  in  an  action  on  a 
contract  (p).  Indeed,  this  opinion  appears  to  be  correct, 
so  far  as  regards  any  case  where  the  plaintiff  can  make 
out  a  cause  of  action  without  relying  on  a  contract  [q). 

Altenia-         In  all  other  cases  under  this  head  there  are  not  two 
lOTm  does   distinct  causes  of  action  even  in  the  alternative,  nor  dis- 
"^bfltoB^^    tinct  remedies,  but  one  cause  of  action  with,  at  most,  one 
of  duty  or  remedy  in  alternative  forms.     And  it  was  an  established 
rule,  as  long  as  the  forms  of  action  were  in  use,  that  the 
rights  and  liabilities  of  the  parties  were  not  to  be  altered 
by  varying  the  form.     Where  there  is  an   undertakiug 
without  a  contract,  there  is  a  duty  incident  to  the  under- 
taking (;•),  and  if  it  is  broken  there  is  a  tort,  and  nothing 
else.     The  rule  that  if  there  is  a  specific  contract,  the 
more  general  duty  is  superseded  by  it,  does  not  prevent 
the  general  duty  from  being  relied  on  where  there  is  no 
contract  at  all  {s).    Even  where  there  is  a  contract,  our 
authorities  do  not  say  that  the  more  general  duty  ceases 
to  exifit,  or  that  a  tort  cannot  be  committed ;  but  they  Fay 
that  the  duty  is  "founded  on  contract."     The  contract 
with  its  incidents  either  expressed  or  attached  by  law, 
becomes  the   only  measure  of    the  duties  between  the 
parties.     There  might  be  a  choice,  therefore,  between 
forms  of  pleading,  but  the  plaintiff  could  not  by  any 
device  of  form  get  more  than   was    contained    in   the 
defendant's  obligation  under  the  contract. 

(p)  Fbzzi  V.  Shipton,  last  note.  («)  Auttin  v.  G,  W.  II.  Co.  (1867) 

{q)  Turner  v.  StallibraM  [1898]  L.  R.    2  Q.  B.   412,    vhero  the 

1  Q.  B.  66,  67  L.  J.  Q.  B.  52,  C.A.  judgment  of  Blackburn  J.    gives 

(r)  Gladicell  v.  Steggall  (1839)  5  the  true  reason.      See  further  at 

Bing.  N.  C.  733,  8  L.  J.  C.  P.  361,  p.  538,  below. 

63  B.  B.  257. 
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Thus  an  infant  could  not  be  made  chargeable  for  what 
was  in  substance  a  breach  of  contract  by  suing  him  in 
an  action  on  the  case ;  and  the  rule  appears  to  have  been 
first  laid  down  for  this  special  purpose.  All  the  infants 
in  England  would  be  ruined,  it  was  said,  if  such  actions 
were  allowed  (t).  So  a  purchaser  of  goods  on  credit,  if 
the  Tender  resold  the  goods  before  default  in  payment, 
could  treat  this  as  a  conversion  and  sue  in  trover;  but 
as  against  the  seller  he  could  recover  no  more  than  his 
actual  damage,  in  other  words  the  substance  of  the  right 
was  governed  wholly  by  the  contract  {k), 

Tet  the  converse  of  this  rule  does  not  hold  without 
qualification.  There  are  cases  in  which  the  remedy  on 
a  contract  partakes  of  the  restrictions  usually  incident  to 
the  remedy  for  a  tort ;  but  there  are  also  cases  in  which 
not  only  an  actual  contract,  but  the  fiction  of  a  contract, 
van  be  made  to  afford  a  better  remedy  than  the  more 
obvious  manner  of  regarding  the  facts. 

Moreover  it  was  held,  for  the  benefit  of  plaintiffs,  that 
where  a  man  had  a  substantial  cause  of  action  on  a  con- 
tract he  should  not  lose  its  incidents,  such  as  the  right 
to  a  verdict  for  nominal  damages  in  default  of  proving 
special  damage,  by  framing  his  action  on  the  case  (r). 

Now  that  forms  of  pleading  are  generally  abolished  or  in  modem 
greatly  simplified,  it  seems  better  to  say  that  wherever  ^J^on 
there  is  a  contract  to  do  somethiug,  the  obligation  of  the  !*  "^^oWj 
contract  is  the  only  obligation  between  the  parties  with  tract. 


(t)  Jennings  v.  Itundall  (1799)  8  &  N.  288,  29  L.J.  Ex.  180  ;  p.  365, 

T.  R.  335,  4  R.  R.  680;    p.  66,  above. 
aUtye.    The  addition  of  a  count 

charging  wilful  fraud  made  no  dif-  (r)  Marzetti  v.  Williams  (1830)  1 

ference :   Green  v.  Greenbank  (1816)  B.  &  Ad.  415,  35  R.  R.  329 ;  action 

2  Manh.  485,  17  R.  R.  529.  bj  customer   againtft   banker  for 

(u)  Chinny  v.  Viall  (1860)  5  H.  dishonouring  cheque. 
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regard  to  the  performance,  whether  there  was  a  duty 
antecedent  to  the  contract  or  not.  But  injury  which 
would  have  been  a  tort,  as  breach  of  a  duty  existiug  at 
common  law,  if  there  had  not  been  any  contract,  is  btill 
a  tort  (jc).  The  authorities  are  in  conflict  as  to  the 
application  of  this  principle  to  the  statutory  distinction 
of  actions  by  the  County  Courts  Act,  for  certain  purposes 
of  costs,  as  being  "  founded  on  contract "  or  "  founded 
on  tort "  (y). 

Limits  of  All  rules  and  restrictions  of  this  kind  must  be  taken 
with  regard  to  their  appropriate  subject-matter.  They 
do  not  exclude  the  possibility  of  cases  occurring  in  which 
there  is  more  than  an  alternative  of  form. 

If  John  has  contracted  with  Peter,  Peter  cannot  make 
John  liable  beyond  his  contract ;  that  is,  where  the  facts 
are  such  that  a  cause  of  action  would  remain  if  some 
necessary  element  of  contract,  consideration  for  example, 
were  subtracted,  Peter  can,  so  to  speak,  waive  John's 
promise  if  he  think  fit,  and  treat  him  in  point  of  form, 
(including  all  incidents  of  procedure,  it  would  seem)  as 
having  committed  a  wrong  ;  but  in  point  of  substance  he 
cannot  thereby  make  John's  position  worse.  In  saying 
this,  however,  we  are  still  far  from  saying  that  there  can 
in  no  case  be  a  relation  between  Peter  and  John  which 
includes  the  facts  of   a  contract  (and  to  that  extent  is 


{x)  Taylor  v.  M,  S.  ^  L.  R.  Co.  the  repealed  Act  of   1867.      See 

[1895]  1  Q.  B.  134,  6i  L.  J.  Q.B.  the    caBes    in     last    note,    which 

6,  C.  A.  (porter  shut  carriage  door  fieem  to  confirm  Fozzi  v.  Shipton^ 

on  plaintiff*8  thumh) ;    Turner  v.  note  (o),     p.   533,    above.       But 

SiallibraM  [1898]   1   Q.  B.    66,  67  Fiemi»ff  v.    Manchester,   Shejtefd  ^ 

L.  J.  Q.   B.  52,  G.  A.    (common  Lincolnshire  Jt.  Co.  (1878)  4  Q.  B. 

law  liability  of  bailee).  Div.   81,  also  a   decision  of    the 

(y)  The  enactment  is  s.  IIG  of  G.  A.,  and  not  cited  in  the  later 

the    Gountj    Gourta    Act,    18SS,  cases,  seems  directly  to  the  oon- 

superseding  a  similar  section    in  trary. 
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determined  by  the  obligation  of  the  contract),  but  in 
some  way  extends  beyond  those  facts,  and  may  produce 
duties  really  independent  of  contract.  Much  less  have 
we  said  that  the  existence  of  such  a  relation  is  not  to  be 
taken  into  account  in  ascertaining  what  may  be  John's 
duties  and  liabilities  to  William  or  Andrew,  who  has 
not  any  contract  with  John.  In  pursuing  such  questions 
we  come  upon  real  difficulties  of  principle.  This  class  of 
oases  will  furnish  our  next  head. 

II. — Concurrent  Causes  of  Action. 

Herein  we  have  to  consider —  Concur- 

rent  causes 

(a)  Cases  where  it  is  doubtful  whether  a  contract  has  of  action. 

been  formed,  or  there  is  a  contract  "  implied  in 
law"  without  any  real  agreement  in  fact,  and 
the  same  act  which  is  a  breach  of  the  contract, 
if  any,  is  at  all  events  a  tort ; 

(b)  Cases  where  A.  can  sue  B.  for  a  tort  though  the 

same  facts  may  give  him  a  cause  of  action 
against  M.  for  breach  of  contract ; 

(c)  Cases  where  A.  can  sue  B.  for  a  tort  though  B.'s 

misfeasance  may  also  be  a  breach  of  a  contract 
made  not  with  A.  but  with  M. 

(a)  There  are  two  modem  railway  cases  in  which  the  Cases  of 
majority  of  the  Court  held  the  defendants  liable  on  a  whether 
contract,  but  it  was  also  said  that  even  if  there  was  no  ^^ontract 

'  ^  or  no 

contract  there  was  an  independent  cause  of  action.     In  contract 

hfitx^Gcn 

Denton  v.  Great  Northern  Railway  Company  (s),  an  in-  same 
tending  passenger  was  held  to  have  a  remedy  for  damage  ^  ^^' 
sustained  by  acting  on  an  erroneous  announcement  in  the 

{z)  5  E.  &  B.  860,  26  L.  J.  Q.  B.  a  doubtful  tort  and  the  breach  of 

129  (1856),  see  pp.  296,  297,  above,  a  doubtful  contract  were  allowed 

and  the  present  writer's  Principles  to  save  one  another  from  adequate 

of  Contract,  7th  ed.  16.    The  case  criticism, 
is  perhaps  open  to  the  remark  that 
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company's  current  time-table,  probably  on  the  footing  of 
the  time-table  being  the  proposal  of  a  contract,  but  cer- 
tainly on  the  ground  of  its  being  a  false  representation. 
In  Austin  v.  Great  Western  Railitay  Company  (a)  an 
action  for  harm  suffered  in  some  accident  of  which  the 
nature  and  particulars  are  not  reported,  the  plaintiff  was  a 
young  child  just  above  the  age  up  to  which  children  were 
entitled  to  pass  free.  The  plaintiff's  mother,  who  had 
charge  of  him,  took  a  ticket  for  herself  only.  It  was  held 
that  the  company  was  liable  either  on  an  entire  contract 
to  carry  the  mother  and  the  child  (enuring,  it  seems,  for 
the  benefit  of  both,  so  that  the  action  was  properly 
brought  by  the  child)  (^),  or  independently  of  contract, 
because  the  child  was  accepted  as  a  passenger,  and  this 
cast  a  duty  on  the  company  to  carry  him  safely  (c).  Such 
a  passenger  is,  in  the  absence  of  fraud,  in  the  position  of 
using  the  railway  company's  property  by  invitation,  and 
is  entitled  to  the  protection  given  to  persons  in  that 
position  by  a  class  of  authorities  now  well  established  {d). 
Whether  the  company  is  under  quite  the  same  duty 
towards  him  in  respect  of  the  amount  of  diligence 
required,  as  towards  a  passenger  with  whom  there  is  an 
actual  contract,  is  not  so  clear  on  principle  {e).  The  point 
is  not  discussed  in  any  of  the  cases  now  under  review. 

Again,  if  a  servant  travelling  with  his  master  on  a 
railway  loses  his  luggage  by  the  negligence  of  the  com- 
pany's servants,  it  is  immaterial  that  his  ticket  was  paid 
for  by  his  master,  and  he  can  sue  in  his  own  name  for  the 
loss.     Even  if  the  payment  is  not  regarded  as  made  by 

(a)  L.  R.  2  Q.  B.  442  (1867).  556. 

(A)  Per  Lush  J.  at  p.  447.  (rf)  See    Chap.    XIL,     p.   613, 

(r)  Per  Blackburn  J.  at  p.  443,  above;  andop.  r<ry/or*»ca.  note(x), 

and  pee  per  Grove  J.  in  Fouikea  v.  p.  536,  above. 
Meirop.   Biitrict   It.    Co.    (1880)  4  (e)  See  Mofatt  y.  BaUman  {\B59) 

C.  P.  D.  at  p.  279,  48  L.  J.  C.  P.  L.  R.  3  P.  C.  115. 
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the  master  as  the  servant's  agent,  as  between  themselves 
and  the  company  (/),  the  company  has  accepted  the 
servant  and  his  goods  to  be  carried,  and  is  answerable 
upon  the  general  duty  thus  arising,  a  duty  which  would 
still  exist  if  the  passenger  and  his  goods  were  lawfully  in 
the  train  without  any  contract  at  all(^).  Evidently  the 
plaintiff  in  a  case  of  this  kind  must  make  his  choice  of 
remedies,  and  cannot  have  a  double  compensation  for  the 
same  matter,  first  as  a  breach  of  contract  and  then  as  a 
tort ;  at  the  same  time  the  rule  that  the  defendant's 
liability  must  not  be  increased  by  varying  the  form  of  the 
claim  is  not  here  applicable,  since  the  plaintiff  may  rely  on 
the  tort  notwithstanding  the  existence  of  doubt  whether 
there  be  any  contract,  or,  if  there  be,  whether  the  plaintiff 
can  sue  on  it. 

On  the  other  hand  we  have  cases  in  which  an  obvious  Contract 
tort  is  turned  into  a  much  less  obvious  breach  of  contract  in^w" 
with  the  undisguised  purpose  of  giving  a  better  and  more  ^^g^  ^f 
convenient  remedy.     Thus  it  is  an  actionable  wrong  to  t^^- 
retain  money  paid  by  mistake,  or  on  a  consideration  which 
has  failed,  and  the  like ;  but  in  the  eighteenth  century  the 
fiction  of  a  promise  "  implied  in  law  "  to  repay  the  money 
so  held  was  introduced,  and  afforded  **  a  very  extensive 
and  beneficial  remedy,  applicable  to  almost  every  case 
where  the  defendant  has  received  money  which  ex  aequo  et 
bono  he  ought  to  refund"  (A),  and  even  to  cases  where 
goods  taken  or  retained  by  wrong  had  been  converted  into . 
money.     The  plaintiff  was  said  to  **  waive  the  tort "  for 

(/)  Suppose  the  master  by  acci-  {^)  Marshall  v.   York,  Newcastle 

deuthad  left  his  money  at  home,  ^  Berwick  R.  Co.  (1851)   11  C.  B. 

aud  the  servant  had  paid  both  fares  655,  2 1  L.  J.  C.  P.  34, 87  R.  B.  742; 

out  of  hia  own  money :  oould  it  be  approved  by  Blaokbam  J.,in  yl/M^m 

argued  that  the  master  had  no  con-  v.  G.  W.  R.  Co,,  note  (a),  last  page, 

tract  with  the  company  ?  (h)  Blackst.  ill.  163. 
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the  purpose  of  suing  in  assumpsit  on  the  fictitious  contract. 
Hence  the  late  Mr.  Adolphus  wrote  in  his  idyllic  poem 
"  The  Circuiteers ''  : 

**  Thoughts  much  too  deep  for  tears  subdue  the  Court 
When  I  astumpsit  bring,  and  god- like  waive  a  tort"  (i). 

This  kind  of  action  was  much  fostered  hy  Lord  Mans- 
field, whose  exposition  confessed  the  fiction  of  the  form 
while  it  justified  the  utility  of  the  substance  {k).  It  was 
carried  so  far  as  to  allow  the  master  of  an  apprentice  who 
had  been  enticed  away  to  sue  the  person  who  had  wrong- 
fully employed  him  in  an  action  of  indebitatus  asaumpsif 
for  the  value  of  the  apprentice's  work  (/). 

Implied  Within  modem  times  an  essentially  similar  fiction  of 

of  agent's  l&w  has  been  introduced  in  the  case  of  an  ostensible  agent 
(Coiier^  obtaining  a  contract  in  the  name  of  a  principal  whose 
Wright),  authority  he  misrepresents.  A  person  so  acting  is  liable 
for  deceit  only  if  the  misrepresentation  is  fraudulent,  and 
that  liability  (when  it  exists),  being  purely  in  tort,  does 
not  extend  to  his  executors.  Neither  can  the  professed 
agent,  whether  acting  in  good  faith  or  not,  be  held  per- 
sonally liable  on  a  contract  which  he  purported  to  make  in 
the  name  of  an  existing  principal  though  for  some  time  it 
was  a  current  opinion  that  he  was  so  liable.  To  meet 
these  difficulties  it  was  held  in  Collen  v.  Wright  {m)  that 
when  a  man  purports  to  contract  as  agent  there  is  an 
implied  warranty  that  he  is  really  authorized  by  the  person 
i:iamed  as  principal,  on  which  warranty  he  or  his  estate  will 

(i)  L.  Q.  R.  i.  233.  Taunt.  112,  9  R.  R.  713. 

[k)  Mwet  V.   Maefttrlan^  2  Burr. 

1005.      As  to  the  limits  of    the  (m)  Ex.  Ch.  (1857)  8  E.    &   B. 

option  to  sue  in  assumpsit  in  such  6i7,  27  L.  J.  Q.  B.  215,  repeatedly 

cases,  see  "Waiver  of  Tort,  by  Prof.  followed,   and  now  confirmed   by 

W.  A.  Keener,  Harv.  Law  Rev.  vi.  the    House  of  Lords,    Starkty  x. 

223.  Bank  of  England  [1903]  A.  C.  114, 

(/)  Lightly  v.    Cloutton  (1808)   1  72  L.  J.  Ch.  402. 


CONCURRENT  CAUSES  OF  ACTION.  -541 

be  answerable  ex  contractu.  Just  as  in  the  case  of  the  old 
'^  common  counts/'  the  fact  that  the  action  lies  against 
executors  shows  that  even  where  fraud  is  present,  there  is 
not  merely  one  cause  of  action  capable  of  being  expressed, 
under  the  old  system  of  pleading,  in  different  ways,  but 
two  distinct  though  concurrent  causes  of  action  with  a 
remedy  upon  either  at  the  plaintiff's  election. 

We  pass  from  these  to  the  more  troublesome  cases 
where  the  causes  of  action  in  contract  and  in  tort  are  not 
between  the  same  parties. 

(b)  There  may  be  two  causes  of  action  with  a  common  Concur- 
plaintiff,  or  the  same  facts  may  give  Z.  a  remedy   in  S^actioST* 
contract  against  A.  and  also  a  remedy  in  tort  against  B.      Jftferent 

parties  in 

The  lessee  of  a  steam  ferry  at  Liverpool,  having  to  and  in 
meet  an  unusual  press  of  traffic,  hired  a  vessel  with  its 
crew  from  other  shipowners  to  help  in  the  work  of  the  Tyrer, 
ferry  for  a  day.  The  plaintiff  held  a  season  ticket  for 
the  ferry,  and  therefore  had  a  contract  with  the  lessee  to 
be  carried  across  with  due  skill  and  care.  He  crossed  on 
this  dny  in  the  hired  vessel ;  by  the  negligence  of  some  of 
the  crew  there  was  an  accident  in  mooring  the  vessel  on 
her  arrival  at  the  farther  shore,  and  the  plaintiff  was  hurt. 
He  sued  not  the  lessee  of  the  ferry  but  the  owners  of  the 
hired  vessel ;  and  it  was  held  that  he  was  entitled  to  do  so. 
The  persons  managing  the  vessel  were  still  the  servants  of 
the  defendants,  her  owners,  though  working  her  under  a 
contract  of  hiring  for  the  purposes  of  the  ferry ;  and  the 
defendants  would  be  answerable  for  their  negligence  to  a 
mere  stranger  lawfully  on  board  the  vessel  or  standing  on 
the  pier  at  which  she  was  brought  up.  The  plaintiff  was 
lawfully  on  their  vessel  with  their  consent,  and  they  were 
not  the  less  responsible  to  him  because  he  was  there  in 
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exercise  of  a  right  acquired  by  contract  upon  a  con- 
sideration paid  to  some  one  else  (n). 

Fouikesy.       ^  leading  decision  on  facts  of  this  kind  was  given  by 

R.  Co.        the  Court  of  Appeal  in  1880  (o). 

The  plaintifF,  a  railway  passenger  with  a  return  ticket 
alighting  at  his  destination  at  the  end  of  the  return 
journey,  was  hurt  by  reason  of  the  carriages  being  unsuit- 
able to  the  height  of  the  platform  at  that  station.  This 
station  and  platform  belonged  to  one  company  (the  South 
Western),  by  whose  clerk  the  plaintiff's  ticket  had  been 
issued :  the  train  belonged  to  another  company  (the 
District)  who  used  the  station  and  adjoining  line  under 
running  powers.  There  was  an  agreement  between  the 
two  companies  whereby  the  profits  of  the  traffic  were 
divided.  The  plaintifF  sued  the  District  Company,  and  it 
was  held  that  they  were  liable  to  him  even  if  his  contract 
was  with  the  South  Western  Company  alone.  The 
District  Company  received  him  as  a  passenger  in  their 
train,  and  were  bound  to  provide  carriages  not  only  safe 
and  sound  in  themselves,  but  safe  with  reference  to  the 
permanent  way  and  appliances  of  the  line.  In  breach  of 
this  duty  they  provided,  according  to  the  facts  m  deter- 
mined by  the  jury,  a  train  so  ordered  that  "  in  truth  the 
combined  arrangements  were  a  trap  or  snare,"  and  would 
have  given  the  plaintiff  a  cause  of  action  though  he  had 
been  carried  gratuitously  (/?).  He  had  been  actually 
received  by  the  defendants  as  a  passenger,  and  thereby 


(«)  Lalyell  v.  Tyrer  (1858)  E.  B.  C.  P.  400. 
&  E.  899,  28  L.  J.  Q.  B.  62.  (p)  BramweU  L.  J.,  5  C.  P.  Div. 

(o)  Foulkes  y.  Metrop,   DisL  li.  at  p.   159.     See  the  judgment  of 

Co.,  6  C.  P.  Div.  157,  49  L.  J.  C.  P.  Thesiger  L.  J.,  for  a  fuller  Btat«- 

361.     Cp.  Berringer  v.  G.  E.  R.  Co.  ment  of  the  nature  of  the  dutj. 
(1879)  4  C.  P.  D.  163,  48  L.  J. 
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they  undertook  the  duty  of  not  exposing  him  to  unreason- 
able peril  in  any  matter  incident  to  the  journey. 

This  rule  is  not  confined  to  active  misfeasance.     It  has  ^^^^if  ^• 

Metrop, 

now  been  applied  by  the  Court  of  Appeal  to  a  case  where  R>j.  Co. 
the  negligence  complained  of  was  the  omission  to  shut  off 
steam  in  due  time  in  running  into  a  station.  Wherever 
the  parties  have  come  into  such  a  relation  that  a  duty  to 
take  proper  care  can  be  established  without  reference  to 
any  contract,  there  the  violation  of  that  duty  by  negligence 
is  a  tort,  whether  it  consist  in  commission  or  in  omission, 
and  whether  there  be  in  fact  a  contract  or  not  {q). 

(c)  There  may  be  two  causes  of  action  with  a  common  Causes  of 
defendant,  or  the  same  act  or  event  which  makes  A.  liable  contract 
for  a  breach  of  contract  to  B.  may  make  him  liable  for  a  a^aun'of 

tort  to  Z.  different 


The  case  already  mentioned  of  the  servant  travelling  by 
railway  with  his  master  would  be  an  example  of  this  if  it 
were  determined  on  any  particular  state  of  facts  that  the 
railway  company  contracted  only  with  the  master.  They 
would  not  be  less  under  a  duty  to  the  servant  and  liable 
for  a  breach  thereof  because  they  might  also  be  liable  to 
the  master  for  other  consequences  on  the  groimd  of  a 
breach  of  their  contract  vrith  him  (r). 

Again,  an  oflBcer  in  ller  Majesty's  service  and  his 
baggage  were  carried  under  a  contract  made  with  the 
carriers  on  behalf  of  the  Government  of  India ;  this  did 
not  prevent  the  carriers  from  being  liable  to  the  officer  if 
his  goods  were  destroyed  in  the  course  of  the  journey  by 
the  negligence  of  their  servants.     "The  contract  is  no 

(q)  KelUj    V.    Metrop.    Ry.    Co.  L.  J.  Q.  B.  6,  C.  A. 
[1895]  1  Q.  B.  944,  64  L.  J.  Q.  B.  (r)  Mamhairs  ca.  (1851)  11  C.  B. 

568,  explaining  Taylor  v.  3f.  8.  ^  666,  21  L.  J.  C.  P.  34,  87  R.  R. 

X.  £.  Co.  [1895]  1  Q.  B.  134,  64  742,  iupra,  p.  639. 


plaintiffs. 
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concern  of  the  plaintiff's ;  the  act  was  none  the  less  a 
wrong  to  him"  («).  He  could  not  charge  the  defendants 
with  a  breach  of  contract,  but  they  remained  answerable 
for    "  an    aiBrmative    act    injurious    to    the    plaintiff's 

property  "(/). 

Again,  a  servant  was  travelling  with  his  livery,  being 
the  master's  property,  in  his  portmanteau,  and  the  port- 
manteau with  its  contents  was  accepted  by  the  railway 
company  as  the  servant's  luggage,  and  spoilt  by  the  negli- 
gence of  one  of  the  company's  porters  who  overturned  it 
in  front  of  a  moving  train.  It  was  held  that  the  master 
might  sue  the  company  for  the  damage  to  the  livery  as  a 
wrong  independent  of  contract  (m). 

Alton  V.  The  decision  of  the  Court  of  Common  Pleas  in  Alton  v. 

It.  Co.,       Midland  Raihcay  Co,  {x)  has  given  rise  to  some  difficulty. 

authonfy.  ^  servant  ti-avelling  by  railway  on  his  master's  business 
(having  paid  his  own  fare)  received  hurt,  as  was  alleged, 
by  the  negligence  of  the  railway  company's  servants,  and 
the  master  sued  the  company  for  loss  of  service  consequent 
on  this  injury.  It  was  held  that  the  action  would  not  lie, 
the  supposed  cause  of  action  arising,  in  the  opinion  of  the 
Court,  wholly  out  of  the  company's  contract  of  carriage ; 


(«)  Martin  v.    G.  I.   P.  R.  Co.  241,  39  L.  J.  Q.  B.  122,  would  seem 

(1867)  L.  R.  3  Ex.  9,  per  BramweU  to  be  overruled.    The  doubt  is  per- 

B.  at  p.  14,  37  L.  J.  Ex.  27.  haps  hardly    substantial,  for  th& 
(t)  Channell  B.  ibid. ;  KeUy  C.  B.  passenger  has  possession  at  leasts 

and  Pigott  B.  doubted.  and  surely  that  is  interest  enough 

(m)  Meux  V.  G.  E.  R.  Co.  [1896]  for  the    purpose.      Whether    the 

2  Q.  B.  387,  64  L.  J.  Q.  B.  657,  passenger  could  recover  more  than. 

C.  A.  It  is  mooted  in  Kay  L.  J.*8  nominal  damages  for  the  breach  of 
judgment  [1895]  2  Q.  B.  at  p.  393,  the  contract  with  him  does  not  con- 
whether  the  case  of  a  stranger^s  cem  us  here. 

goods  in  which  the  passenger  had  (jr)  19  C.  B.  N.  S.  213,  34  L.  J. 

no  interest  might  be  distinguish-  C.  P.  292  (1865).  This  case  was  not 

able.    Subject  to  that  doubt,  Bechrr  cited  either  in  Martin  v.  G,  I.  P.  R, 

V.  a.  E,  It.  Co.  (1870)  L.  R.  6  Q.  B.  Co.  or  Foulke9  v.  Met.  Dist.  R.  Cow 
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which  contract  being  made  with  the  servant,  no  third 
person  could  found  any  right  upon  it.  But  it  is  not 
explained  in  any  of  the  judgments  how  this  view  is  con- 
sistent with  the  authorities  relied  on  for  the  plaintiflF,  and 
in  particular  with  MarshalVs  case,  a  former  decision  of 
the  same  Court;  and  the  test  question,  whether  the 
reception  of  the  plaintiff's  servant  as  a  passenger  would 
not  have  created  a  duty  to  carry  him  safely  if  there  had 
not  been  any  oontraot  with  him,  is  not  directly  dealt  with. 
The  case,  though  expressly  treated  by  the  Court  as  of 
general  importance,  was  never  much  cited  or  relied  on ; 
and  the  correctness  of  the  decision  was  disputed  (extra- 
judicially, it  is  true)  by  Sir  E.  V.  WiUiams(y).  A 
directly  contrary  decision  has  also  been  given  in  the  State 
of  Massachusetts  (2).  But  it  is  now  certain  that  AltorCs 
case  is  virtually  over-ruled  by  Foulkes^s  case  and  the  other 
later  decisions  of  the  Court  of  Appeal  which  proceed  on 
the  existence  of  a  duty  not  only  in  form  but  in  substance 
independent  of  contract.  Its  authority  can  be  saved  only 
by  confining  it  to  the  precise  form  of  the  pleadings  on 
which  it  was  decided,  if  it  can  be  saved  even  so  far  {a), 

(y)  *  *  The  Court  decided  tliifl  oaae  case,  tupra,  p.  639, 

on  the  principle  thatone  who  is  no  ^^^  ^^  ^    ^^^  j^    ^^    ^^g.-^ 

party  to  a  contract  cannot  sue  in  j^^  j^^  5^,^  expressly  following 

respect  of  the  breech  of  a  duty  j^^^^^j^,  ca.  (1851)  11  C.  B.  656, 

arising  ont  of  the  contract.    But  ^i  L.  J.  C.  P.  34,  iupra,  p.  639. 
it  may  be  doubted  whether  this  was 

coriect ;  for  the  duty,  as  appears  (a)  Taylor  v.  M,  S.  ^  L.  J2.  Co. 
by  the  series  of  cases  cited  in  the  [1895]  1  Q.  B.  134,  64  L.  J.  Q.  B. 
earlier  part  of  this  note,  does  not  6,  see  per  A.  L.  Smith  L.  J.  [1896] 
e^duaively  arise  out  of  the  contract,  1  Q.  B.  at  pp.  140—141,  but  it  is 
but  out  of  the  common  law  oblige-  submitted  that  neither  the  declara- 
tion of  the  defendants  as  carriers '  * ;  tion  nor  the  argument  for  the  plain- 
I'j  Wms.  Saund.  474.  Sir  £.  V.  tiff  treated  the  action  as  founded  on 
WiUiams  was  a  member  of  the  contract,  but  only  the  defendant's 
Court   which    decided   MarthalfB  plea. 

P. — ^T.  N  N 
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The  most  ingenious  reason  for  the  judgment  of  the 
Court  is  that  of  Willes  J.,  who  said  that  to  allow  such  an 
action  would  be  to  allow  a  stranger  to  exercise  and  deter- 
mine the  election  (of  suing  in  contract  or  tort)  which  the 
law  gives  only  to  the  person  actually  injured.  But  it  is 
submitted  that  the  latter  is  (or  was)  required  to  elect 
between  the  two  causes  of  action  as  a  matter  of  remedy, 
not  of  right,  and  because  he  is  to  be  compensated  once  and 
once  only  for  the  same  damage ;  and  that  such  election 
neither  affects  nor  is  afiEected  by  the  position  of  a  third 
person.  Moreover  the  master  does  not  sue  as  a  person 
claiming  through  the  servant,  but  in  a  distinct  right. 
The  cause  of  action  and  the  measure  of  damages  are 
different  (b).  On  the  whole  the  weight  of  principle  and 
authority  was  strong  against  AltorCs  case  even  before  the 
remarks  made  on  it  in  1895  in  the  Court  of  Appeal ;  and 
now,  notwithstanding  the  respect  due  to  the  Court  before 
which  it  came,  and  which  included  one  of  the  greatest 
masters  of  the  common  law  at  any  time,  the  only  legiti- 
mate conclusion  seems  to  be  that  it  was  wrongly  decided. 


Winter- 
bottom  V. 
Wright, 


From  all  this  it  appears  that  there  has  been  (though 
perhaps  there  is  no  longer)  a  certain  tendency  to  hold 
that  facts  which  constitute  a  contract  cannot  have  any 
other  legal  effect.  The  authorities  formerly  relied  on  for 
this  proposition  really  proved  something  different  and 
much  more  rational,  namely,  that  if  A.  breaks  his  contract 
with  B.  (which  may  happen  without  any  personal  default 
in  A.  or  A.'s  servants),  that  is  not  of  itself  sufficient  to 
make  A.  liable  to  C,  a  stranger  to  the  contract,  for  con- 
sequential damage.  This,  and  only  this,  is  the  substance 
of  the  perfectly  correct  decisions  of  the  Court  of  Exchequer 

[h)  See  pp.  228,  229,  above. 
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in  WinterboUom  v.  Wright  (c)  Q,ni  LongmeidY.  noUiday{d[), 
In  each  case  the  defendant  delivered,  under  a  contract  of 
sale  or  hiring,  a  chattel  which  was  in  fact  unsafe  to  use, 
but  in  the  one  case  was  not  alleged,  in  the  other  was 
alleged  but  not  proved,  to  have  been  so  to  his  knowledge. 
In  each  case  a  stranger  to  the  contittct,  using  the  chattel — 
a  coach  in  the  one  case,  a  lamp  in  the  other — in  'the 
ordinary  way,  came  to  harm  through  its  dangerous  con- 
dition, and  was  held  not  to  have  any  cause  of  action 
against  the  purveyor.  Not  in  contract,  for  there  was  no 
contract  between  these  parties ;  not  in  tort,  for  no  bad 
faith  or  negligence  on  the  defendant's  part  was  proved. 
If  bad  faith  {e)  or  misfeasance  by  want  of  ordinary  care  (/) 
had  been  shown,  or,  it  may  be,  if  the  chattels  in  question 
had  been  of  the  class  of  eminently  dangerous  things  which 
a  man  deals  with  at  his  peril  (^),  the  result  would  have 
been  difiPerent.  With  regard  to  the  last  mentioned  class 
of  things  the  policy  of  the  law  has  created  a  stringent  and 
peculiar  duty,  to  which  the  ordinary  rule  that  the 
plaintiff  must  make  out  either  wilful  wrong- doing  or 
negligence  does  not  apply.  There  remain  over  some 
few  miscellaneous  cases  currently  cited  on  these  topics, 
of  which  we  have  purposely  said  nothing  because  they 
are  little  or  nothing  more  than  warnings  to  pleaders  (A). 

{c)  10  M.  &  W.  109, 11  L.  J.  Ex.  M.  &  W.  519,  46  R.  R.  689. 

415,  62  R.  R.  534  (1842),  followed  (/)  George  t.    Skivington  (1869) 

by  theC.  A.,  Early,  Lubbock  [1905]  L.  R.  5  Ex.  1,  38  L.  J.  Ex.  8. 

1  K.  B.  253,  74  L.  J.  K.  B.  121,  {g)  See     Thomas    v.    Winchester 

where  it  was  argued  without  success  (1852)  6  N.  Y.  397,  Bigelow  L.  G. 

that  the  rule  of    TFinterbottom  v.  602,  p.  504,  above. 

Wright  applies  only  to  nonfeasance  {h)  Such  is  Collis  v.  Selden  (1868) 

and  not  to  misfeasance.    Cavalier  v.  L.  R.  3  C.  P.  495,  37  L.  J.  C.  P. 

i'^^tf[1906]A.C.428,75L.  J.K.B.  233,    where   the    declaration    at- 

609,  illustrates  the  same  principle.  tempted  to  make  a  man  liable  for 

(^  6  £x.  761,  20  L.  J.  £x.  430,  creating  a  dangerous  Ktate of  things, 

86  R.  R.  459  (1851).  without    any   allegation   that   he 

{e)  Zangridge  v.  Lerg  (1837)    2  knew  of  the  danger,  or  had  any 

nn2 
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Concur-  If,  after  this  examination  of  the  anthorities,  we  cannot 

breach  of  get  rid  of  the  notion  that  the  oconirenoe  of  distinct 
^J^^^Jj^  causes  of  action  ex  delicto  and  ex  contractu  is  a  mere 
in  Roman  accident  of  common  law  proceduie,  we  have  only  to  turn 
to  the  Boman  system  and  find  the  same  thing  occorring 
there.  A  freebom  filius  familiaSy  being  an  apprentice, 
is  immoderately  beaten  by  his  master  for  clumsiness 
about  his  work.  The  apprentice's  father  may  have  an 
action  against  the  master  either  on  the  contract  of  hiring 
{(x  locato)  (i),  or  at  his  option  an  action  under  the  lex 
Aqutlia,  since  the  excess  in  an  act  of  correction  which 
i^ithin  reasonable  bounds  would  have  been  lawful  amounts 
to  culpa  (k).  It  is  like  the  English  cases  we  have  cited 
where  there  was  held  to  be  a  clear  cause  of  action  inde- 
pendent of  contract,  so  that  it  was  not  necessary  for  the 
plaintiff  to  make  out  a  breach  of  contract  as  between  the 
defendant  and  himself. 

in. — Causes  of  Action  in  Tort  dependent  on  a  Contract 
not  between  the  same  Parties. 

Canaes  of  (a)  When  a  binding  promise  is  made,  an  obligation  is 
depradent  created  which  remains  in  force  until  extinguished  by  the 
^^"  performance  or  discharge  of  the  contract.  Does  the  duty 
contract,  thus  owed  to  the  promisee  constitute  the  object  of  a  kind 
hr^^ot  ^^  ^^  right  which  a  stranger  to  the  conti-act  can  infringe, 
contract. 

control  oyer  the  thing  he  worked      in  asBnmpflit  by  declaring'  in  th» 

upon  or  the  place  where  it  was,      general  form  of  case. 

or  that  the  plaintiff  was  anything  (»)  D.  19,  2.  heati  condneti^  13, 

more  than  a  **  bare  licensee."  Toll'U      §  4. 

V.  Sher$tone  (1839)  6  M.  &  W.  283,  {k)  D.  9,  2.  6,  §  3 ;  Groeber  on 

is  another  stndjr  in  bad  pleading      the  Lex  Aqnilia,  p.  14  ;  the  trans- 

which  adds  nothing  to  the  sub-      lation  there  given  is  not  altogether 

stance  of  the  law.      So  Hotoard      correct,  but  the  inaccuracies  do  not 

V.   Shepherd  (1850)   9  G.  B.  296,       affect  the  law  of  the  passage.  And 

exhibits  an  attempt  to  disguise  a      see  D.  A.  ^  27,  §§  U,  33,  Urueber, 

manifestly  defective  catise  of  action      p.  230. 
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and  thereby  render  himself  answerable  ex  delicto  ?  In 
other  words,  does  a  man's  title  to  the  performance  of  a 
promise  contain  an  element  analogous  to  ownership  or 
possession  ?  The  general  principles  of  the  law  (notwith- 
standing forms  of  speech  once  in  use,  and  warranted  by 
considerable  authority)  (/)  seem  to  call  for  a  negative 
answer.  It  would  confuse  every  accustomed  boundary 
between  real  and  personal  rights,  dominion  and  obliga- 
tion, to  hold  that  one  who  prevents  Andrew  from 
performing  his  contract  with  Peter  becomes  ipno  facto 
a  kind  of  trespasser  against  Peter  (m).  For  Peter  has 
his  remedy  against  Andrew,  and  never  looked  to  having 
any  other;  and  Andrew's  motives  for  breaking  his 
contract  are  not  material.  According  to  authorities 
which  are  now  confirmed  by  the  authority  of  the  House 
of  Lords,  though  not  exactly  for  the  reasons  originally 
given  (»),  Peter  may  sue  John  if  John,  without  justifica- 
tion or  excuse,  procures  Andrew  to  break  his  contract 
with  Peter ;  but  this  is  because  John  has  wilfully  caused 
the  breach  of  a  legal  right  to  Peter's  damage.  It  is 
certain  that'  in  this  class  of  cases  actual  damage  must  be 
alleged  and  proved  (o).  This  at  once  shows  that  the 
right  violated  is  not  an  absolute  and  independent  one 

(I)  Blac-kstone,  il.  442,  speaks  of  where  Buoh  a  doctrine  would  be 

a  contract  tu  pay  a  sum  of  money  natural  or  even  necessarj.     But 

as  transferring'  a  property  in  that  that  system,  if  it  did  exist,  would 

8um;  but  he  forthwith  adds  that  be  not  at  all  like  the  Roman  law 

this  property  is  **  not  in  possession  and  not  much  like  the  common  law. 

but  in  action  merely,"  i.e.  it  is  not  To  make  it  complete  it  would  have 

property  in  the  full  sense ;  there  is  to  be  held,  conversely,  that  who- 

a  re»  but  not  a  dominuSf  Vermogen  ever  breaks  a  contract  is  liable  to  a 

hut  not  Eigenthum.    The  action  of  mere  stranger  for  any  consequential 

debt  was  considered  an  action  of  damage  to  him,  without  further 

property,  see  per  Vaughan  G.  J.,  proofof  negligence  or  other  wrong. 

Edgeomb  v.  Dee^  Vaugh.  at  p.  101,  This  is  certainly  not  our  law. 

and  note  at  p.  13  above.  (»)  See  p.  328,  above. 

(m)  We  have  no  right  to  say  that  (o)  See  the  declaration  in  ZumUy 

a  system  of  law  is  not  conceivable  v.  Gye,  2  E.  k  B.  216,  22  L.  J. 


t  con- 
tract. 
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like  a  right  of  property,  for  the  possibility  of  a  judgment 
for  nominal  damages  is  in  our  law  the  touchstone  of  such 
rights.  Where  specific  damage  is  necessary  to  support  an 
action,  the  right  which  has  been  infringed  cannot  be  a 
right  of  property,  though  in  some  cases  it  may  be  incident 
to  property. 

Damage  to  (b)  In  the  last-mentioned  class  of  cases,  then,  it  is 
J^^Jj^JJjh  held  that  a  contracting  party  may  indirectly  through 
of  oon-  ^jjQ  contract,  though  not  upon  it,  have  an  action  against 
a  stranger.  Can  he  become  liable  to  a  stranger?  "We 
have  already  seen  that  a  misfeasance  by  a  contracting" 
party  in  the  performance  of  his  contract  may  be  an 
independent  wrong  as  against  a  stranger  to  the  contract^ 
and  as  such  may  give  that  stranger  a  right  of  action  (p). 
On  the  other  hand,  a  breach  of  contract,  as  such,  will 
generally  not  be  a  cause  of  action  for  a  stranger  (g). 
And  on  this  principle  it  is  held  by  our  courts  that  where 
a  message  is  incorrectly  transmitted  by  the  servants  of 
a  telegraph  company,  and  the  person  to  whom  it  is 
delivered  thereby  sustains  damage,  that  person  has  not 
any  remedy  against  the  company.  For  the  duty  to 
transmit  and  deliver  the  message  arises  wholly  out  of 
the  contract  with  the  sender,  and  there  is  no  duty  towards 
the  receiver.  Wilful  alteration  of  a  message  might  be 
the  ground  of  an  action  for  deceit  against  the  person 
who  altered  it,  as  he  would  have  knowingly  made  a  false 
statement  as  to  the  contents  of  the  message  which  passed 
through  his  hands.     But  a  mere  mistake  in  reading  off 

Q.  B.  463.     In  JSotcen  y.  Sail,  6  English,  practiiioxiers  now  have  to 

Q.  B.  DiT.  333,  60  L.  J.  Q.  B.  305,  remember  the  far-reaching'  immu> 

it  does  not  appear  how  the  claim  uitj  conferred  by  the  Trade  Bis- 

for  damages  was  framed,  bat  in  the  pates  Act,  1906. 

opinion    of  the  majority  of    the  (p)  P.  543,  above. 

Coart  there  was  eHdence  of  special  {q)  The  exceptions  to  this  rale  are 

damage:   see  6  Q.  B.   Div.   337.  wider  in  America  than  in  England. 
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or  transmitting  a  letter  or  figure,  though  it  may  materi- 
ally affect  the  sense  of  the  despatch,  cannot  be  treated  as 
a  deceit  (r). 

"  In  America,  on  the  other  hand,  one  who  receives  a  Pomtion  of 
telegram  which,  owing  to  the  negligence  of  a  telegraph  erroneous 
company,   is    altered,    or    in   other    respects    untrue,  is  ^^^* 
invariably  permitted  to  maintain  an  action  against  the  ]^®^®^ 
telegraph  company  for  the  loss  that  he  sustains  through  and  U.  S. 
acting  upon  that  telegram  "  :  but  the  learned  American 
commentator  here  cited  finds  the  reasoning  of  the  English 
courts  diflScult  to  answer  («).     And  the  American  decisions 
appear  to  rest  more  on  a  strong  sense  of  public  expediency 
than  on  any  one  definite  legal  theory.     The  suggestion 
that  there  is  something  like  a  bailment  of  the  message 
may  be  dismissed  at  once.     Having  regard  to  the  exten- 
sion of  the  action  for  deceit  in  certain  English  cases  (^), 
there   is    perhaps    more  to   be   said  for  the  theory   of 
misrepresentation  than   our  courts  have  admitted;   but 
this  too  is  precarious   ground.      The  real    question   of 
principle  is  whether  a  general  duty  of   using  adequate 
care  can  be  made  out.     I  am  not  bound  to  undertake 
telegraphic  business  at  all ;  but  if  I  do,  am  I  not  bound 
to  know  that  errors  in  the  transmission  of  messages  may 
naturally  and  probably  damnify  the  receivers?  and  am 
I   not  therefore  bound,  whether  I   am  forwarding  the 
messages  under  emy  contract   or  not,  to  use  reasonable 

(r)  Diekson  v.  Renter's  Telegram  But  **  the  weight  of  judicial  autho- 

Co.  (1877)  3  C.  P.  Div.  1,  47  L.  J.  rity    .    .    .    denies  a  recovery  for 

C.   P.    1,   confirming  Flayford  v.  damages  from  mental  anguish  only, 

U.  K,  Electric  Telegraph  Co.  (1869)  resulting  from  negligent  failure  to 

L.  R.  4  Q.  B.  706,  38  L.  J.  Q.  B.  deliver   a  telegraphic  message"  : 

249.  Burdick  on  Torts,  104. 

(«)  Gray  on  Communication  by  (t)  See  especially  Denton  v.  G.  X. 

Telegraph  (Boston,  1886)  §§  71-73,  -B.  Co,  (1856)  5  E.  &  B.  860,  25 

where    anthorities    are    collected.  L.  J.  Q.  B.  129,  p.  296,  above. 
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care    to    ensure    correctness  P      I    cannot    warrant    the 
authentidtj  or  the  material  truth  of  the  despatch,  but 
shall  I  not  be  diligent  in  that  which  lies  within  my  power, 
namely,  the  delivery  to  the  receiver  of  those  words  or 
figures  which  the  sender  intended  him  to  receive  ?    If  the 
affirmative  answer  be  right,  the  receiver  who  is  misled 
may  have  a  cause  of  action,  namely,  for  negligence  in 
the  execution  of  a  voluntary  undertaking  attended  with 
obvious  risk.     But  a  negative  answer  is  given  by  our  own 
courts,  on  the  ground  that  the  ordinary  law  of  negligence 
has  never  been  held  to  extend  to  negligence  in  the  state- 
ment of  facts  (if   it  did,  there  would  be  no  need  of  special 
rules  as  to  deceit) ;  and  that  the  delivery  of  a  message, 
whether    by  telegraph  or  otherwise,  is  nothing  but  a 
statement  that  certain  words  have  been  oonmiunioated  by 
the  sender  to  the  messenger  for  the  purpose  of  being  by 
him  communicated  to  the  receiver.     It  may  perhaps  be 
said  against  this  that  the   nature  of   telegraph  business 
creates  a  special  duty  of  diligence  in  correct  statement,  so 
that  an  action  as  for  deceit  will  lie  without  actual  fraud. 
But  since  the  recent  cases  following  Derry  v.  Peek  {u) 
this   could  hardly  be  argued  in  England.     Perhaps  it 
would  be  better  to  say  that  the  systematic  undertaking 
to  deliver  messages   in  a  certain  way  (much  more   the 
existence  of  a  corporation  for  that  special  purpose)  puts 
the  case  in  a  category  of  its  own   apart  from  represen- 
tations of  fact  made  in  the  common  intercourse  of   life, 
or  the  repetition  of  any  such  representation.     Thus  we 
should  come  back  to  the  old  ground  of  the  action  on  the 
case  for  misfeasance.     The  telegraph  company  would  be 
in  the  same  plight  as  the  smith  who  pricks  a  horse  with 
a  nail,  or  the  unskilful  surgeon,  and  liable  without  any 

(«)  See  p.  286  tqq.^  above. 
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question  of  contract  or  warranty.  Such  liability  would 
not  necessarily  be  towards  the  receiver  only,  though 
damages  incurred  by  any  other  person  would  in  most 
oases  be  too  remote.  The  Court  of  Appeal  has  for  the 
present  disposed  of  the  matter  for  this  country,  and 
inland  communication  by  telegraph  is  now  in  the  hands 
of  the  Postmaster-General,  who  coTild  not  be  sued  even 
if  the  American  doctrine  were  adopted.  With  regard  to 
foreign  telegrams,  however,  the  rule  is  still  of  importance, 
and  until  the  House  of  Lords  has  spoken  it  is  still  open 
to  discussion. 

In  the  present  writer's  opinion  the  American  decisions,  The  con- 
though  not  all  the  reasons  given  for  them,  are  on  prin-  sidered  on 
oiple  correct.  The  undertaking  to  transmit  a  sequence  P"»ciple- 
of  letters  or  figures  (which  may  compose  significant  words 
and  sentences,  but  also  may  be,  and  often  ai^e,  mere  unin- 
telligible symbols  to  the  transmitter)  is  a  wholly  different 
thing  from  the  statement  of  an  alleged  fact  or  the 
expression  of  a  professed  opinion  in  one's  own  language. 
Generally  speaking,  there  is  no  such  thing  as  liability  for 
negligence  in  word  as  distinguished  from  act;  and  this 
difference  is  founded  in  the  nature  of  the  thing  (jr). 
If  a  man  asserts  as  true  that  which  he  does  not  believe 
to  be  true,  that  is  deceit;  and  this  includes,  as  we 
have  seen,  making  assertions  as  of  his  own  knowledge 
about  things  of  which  he  is  consciously  ignorant.  If  he 
only  speaks,  and  purports  to  speak,  according  to  his 
information  and  belief,  then  he  speaks  for  his  own  part 
both  honestly   and   truly,   though  his  information  and 

{x)  The  law  of  defamation  stands  of  ahsolate  responslhility  qualified 

apart :  but  it  is  no  exception  to  the  by  absolute  exceptions ;  and  where 

proposition  in  the  text,  for  it  is  not  malice  has  to  be  proved,  the  grossest 

a  law  requiring  care  and  caution  in  negligence    is    only   evidence    of 

greater  or  less  degree,  but  a  law  malice. 
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belief  may  be  in  themselves  erroneous,  and  though 
if  he  had  taken  ordinary  pains  his  information  might 
have  been  better.  If  he  expresses  an  opinion,  that  is  his 
opinion  for  what  it  is  worth,  and  others  must  estimate  its 
worth  for  themselves.  In  either  case,  in  the  absence  of  a 
special  duty  to  give  correct  information  or  a  competent 
opinion,  there  is  no  question  of  wrong-doing.  If  the 
speaker  has  not  oome  under  any  such  duty,  he  was  not 
bound  to  have  any  information  or  to  frame  any  opinion. 
But  where  a  particular  duty  has  been  assumed,  it  makes 
no  difference  that  the  speaking  or  writing  of  a  form  of 
words  is  an  incident  in  the  performance.  If  a  medical 
practitioner  miscopies  a  formula  from  a  pharmacopoeia  or 
medical  treatise,  and  his  patient  is  poisoned  by  the  druggist 
making  it  up  as  so  copied,  surely  that  is  actionable  negli- 
gence, and  actionable  apart  from  any  contract.  Yet  his 
intention  was  only  to  repeat  what  he  found  in  the  book. 
It  is  true  that  the  prescription,  even  if  he  states  it  to  be 
taken  out  of  the  book,  is  his  pi^escription,  and  he  is 
answerable  for  its  being  a  fit  one ;  if  it  be  exactly  copied 
from  a  current  book  of  good  repute  which  states  it  to  be 
applicable  to  such  cases  as  the  one  in  hand,  that  will  be 
evidence,  but  only  evidence,  that  the  advice  was  competent. 
Again  the  negligent  misreading  of  an  ancient  record  by 
a  professed  palaeographist  might  well  be  a  direct  and 
natural  cause  of  damage ;  if  such  a  person,  being  employed 
under  a  contrast  with  a  solicitor,  made  a  negligent  mistake 
to  the  prejudice  of  the  ultimate  client,  is  it  clear  that  the 
client  might  not  have  an  action  against  him  ?  If  not,  he 
may  with  impunity  be  negligent  to  the  verge  of  fraud ; 
for  the  solicitor,  not  beiug  damnified,  would  have  no  cause 
of  action,  or  at  most  a  right  to  nominal  damages  on  the 
contract.  The  telegraph  clerk's  case  is  more  like  one  of 
these  (we  do  not  say  they  are  precisely  analogous)  than 
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the  mere  reporting  or  repetition  of  supposed  facts.  There 
remains,  no  doubt,  the  argument  that  liability  must  not 
be  indefinitely  extended.  But  no  one  has  proposed  to 
abolish  the  general  rule  as  to  the  remoteness  of  damage, 
of  which  the  importance,  it  is  submitted,  is  apt  to  be 
obscured  by  contriving  hard  and  fast  rules  in  order  to 
limit  the  possible  combinations  of  the  elements  of  liability. 
Thus  it  seems  that  even  on  the  American  view  damages 
cannot  be  recovered  for  loss  arising  out  of  an  error  in  a 
ciphered  telegram,  for  the  telegraph  company  would  have 
no  notice  of  what  the  natural  and  probable  consequences 
of  error  would  be  (y). 

(c)  There  are  likewise  cases  where  an   innocent  and  Character 

,     ,        ,       ,  of  morally 

even  a  prudent  person  will  find  himself  within  his  right,  innocent 
or  a  wrong-doer,  according  as  there  has  or  has  not  been  affected  by 
a  contiact  between  other  parties  under  which  the  property  ^^ 
or  lawful  possession  of  goods  has  been  transferred.     If  a  contract, 
man  fraudulently  acquires  property  in   goods,   or  gets 
delivery  of  possession  with  the  consent  of  the  true  owner, 
he  has  a  real  though  a  defeasible  title,  and  at  any  time 
before  the  contract  is  avoided  (be  it  of  sale  or  any  form 
of  bailment)  he  can  give  an  indefeasible  title  by  delivery 
over  to   a  buyer  or    lender    for  valuable  consideration 
given   in   good    faith  (2).     On    the   other  hand    a   man 

(y)  I^imrose   v.    Western    Union  value  of  the  message  itself,  except 

Telegraph  Co.  (1893)   154  U.  S.  1,  as  such  value  may  be  disclosed  by 

where  it  was  held  that  the  measure  the  message,  or  be  agreed  between 

of  damages  for  mistake  in  deliver-  the    sender   and   the    company." 

ing  a  cipher  message  of  which  the  But  the  decision  was  chiefly  on  the 

meaning    was    unknown    to    the  validity  of  the  company's  special 

company  was  only  the  sum  paid  for  conditions.      Op.  Sanders  v.  Stuart 

the  message.      •*  Telegraph  com-  (1876)  1  C.  P.  D.  326,  46  L.  J.  C.  P. 

panics  are  not  bailees  in  any  sense,"  682. 

and  **the  message  ...  is  of  no  (c)  See  the  principle  explained, 

intrinMc  value  .  .  .  and  the  measure  and  worked  out  in  relation  to  com- 

of  damages,  for  a  failure  to  transmit  plicated  facts,  in  Peate  v.  GioaJiee, 

or  deliver  it,  has  no  relation  to  any  L.  B.  1  P.  C.  219,  35  L.  J.  P.  C.  66. 
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may  obtain  the  actual  control  and  apparent  dominion 
of  goods  not  only  without  having  acquired  the  property, 
but  without  any  rightful  transfer  of  possession.  He 
may  obtain  possession  by  a  mere  trick,  for  example  by 
pretending  to  be  another  person  with  whom  the  other 
paiiy  really  intends  to  deal  (a),  or  the  agent  of  that 
person  (b).  In  such  a  case  a  third  person,  even  if  he  hajs 
no  means  of  knowing  the  actual  possessor's  want  of  title, 
cannot  acqidre  a  good  title  from  him  unless  the  sale  is  in 
market  overt,  or  the  transaction  is  within  some  special 
statutory  protection,  as  that  of  the  Factors  Acts.  He  deals, 
however  innocently,  at  his  peril.  In  these  cases  there  may 
be  hardship,  but  there  is  nothing  anomalous.  It  is  not 
really  a  contract  between  other  parties  that  determines 
whether  a  legal  wrong  has  been  committed  or  not,  but 
the  existence  or  non-existence  of  rights  of  property  and 
possession — rights  available  against  all  the  world — which 
in  their  turn  exist  or  not  according  as  there  has  been  a 
contract,  though  perhaps  vitiated  by  fraud  as  between 
the  original  parties,  or  a  fraudulent  obtaining  of  posses- 
sion {c)  without  any  contract.  The  question  is  purely 
of  the  distribution  of  real  rights  as  affording  occasion  for 
their  infringement,  it  may  be  an  unconscious  infringe- 
ment. A  man  cannot  be  liable  to  A.  for  meddling  with 
A.'s  goods  while  there  is  an  unsettled  question  whether 
the  goods  are  A.'s  or  B.'s.  But  it  cannot  be  a  proposition 
in  the  law  of  torts  that  the  goods  are  A.'s  or  B.'s,  and  it 


(a)  Cundy  v.  Lindsay,  3  App.  Ca.  possession  in  law,  thongb  a  wrong- 
459,  47  L.  J.  Q.  fi.  481.  ful    possession,    and    tho    lawful 

(b)  Hardman  y.  Booth,  1  H.  &  C.  possessor  of  goods  cannot  at  com- 
803,  32  L.  J.  Ex.  105.  mon  law  steal  them,  except  in  the 

(c)  It  will  be  remembered  that  cases  of  '*  breaking  bulk"  and  the 
the  essence  of  trespass  de  bonis  like,  where  it  is  held  that  the 
a»portat%9  is  depriving  the  true  fraudulent  dealing  determines  the 
owner  of  possession :   a  thief  has  bailment. 
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can  be  said  to  be,  in  a  qualified  senBe,  a  proposition  in 
the  law  of  contract  only  becaose  in  the  common  law 
property  and  the  right  to  possession  can  on  the  one  hand 
be  transferred  by  contract  without  delivery  or  any  other 
overt  act)  and  on  the  other  hand  the  legal  effect  of  a 
manual  delivery  or  consignment  may  depend  on  the 
presence  or  absence  of  a  true  consent  to  the  apparent 
purpose  and  effect  of  the  act.  The  contract,  or  the  absence 
of  a  contract,  is  only  part  of  the  incidents  determining 
the  legal  situation  on  which  the  alleged  tortious  act 
operates.  There  are  two  questions,  always  conceivably 
and  often  practically  distinct :  Were  the  goods  in  question 
the  goods  of  the  plaintiff  P  Did  the  act  complained  of 
amount  to  a  trespass  or  conversion  P  Both  must  be 
distinctiy  answered  in  the  affirmative  to  make  out  the 
plaintiff's  claim,  and  they  depend  on  quite  different 
principles  (c?).  There  is  therefore  no  complication  of 
contract  and  tort  in  these  cases,  but  only — if  we  may  so 
call  it — a  dramatic  juxtaposition. 

IV. — Measure  of  Damages  and  other  Incidents  of  the 
Remedy. 

With  regard  to   the  measure  of   damages,  the  same  Measure  of 
principles  are  to   a   great  extent  applicable  to   cases  of  ^-c.  **^* 
contract  and  of  tort,  and  even  rules  which  are  generally 
peculiar  to  one  branch  of  the  law  may  be  applied  to  the 
other  in  exceptional  classes  of  cases. 

The  liability  of  a  wrong-doer  for  his  act  is  determined, 
as  we  have  seen,  by  the  extent  to  which  the  harm  suffered 
by  the  plaintiff  was  a  natural  and  probable  consequence  of 
the  act.      This  appears  to  be  also  the  true  measure  of 

{(bC)  See  paasim  in  the  opinions  deliyered  in  Hottins  v.  Fowler,  L.  R. 
7  H.  L.  767,  44  L.  J.  Q.  B.  169. 
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Bule  a» 

to  conse- 
quential 
damag'e : 
how  far 
alike  in 
contract 
and  tort. 


liability  for  breach  of  contract ;  "  the  role  with  regard  to 
remoteness  of  damage  is  predselj  the  same  whether  the 
damages  are  claimed  in  actions  of  contract  or  of  tort "  (e) ; 
the  judgment  of  what  is  natural  and  probable  being  taken 
as  it  would  have  been  formed  by  a  reasonable  man  in  the 
defendant's  place  at  the  date  of  the  wrongful  act,  or  the 
conclusion  of  the  contract,  as  the  case  may  be.  No  doubt 
there  have  been  in  the  law  of  contract  fairly  recent  opinions 
of  considerable  authority  casting  doubt  on  the  rule  of 
Hadley  v.  Baxendale  (/),  and  tending  to  show  that  a  con- 
tracting party  can  be  held  answerable  for  special  conse- 
quences of  a  breach  of  his  contract  only  if  there  has  been 
something  amounting  to  an  undertaking  on  his  part  to 
bear  such  consequences ;  on  this  view  even  express  notice 
of  the  probable  consequences — if  they  be  not  in  themselves 
of  a  common  and  obvious  kind,  such  as  the  plaintiff's  loss 
of  a  difference  between  the  contract  and  the  market  price 
of  marketable  goods  which  the  defendant  fails  to  deliver 
— ^would  not  of  itself  suflSce  {g). 

But  the  Court  of  Appeal  has  more  lately  disapproved 
this  view,  pointing  out  that  a  contracting  party's  liability 
to  pay  damages  for  a  breach  is  not  created  by  his  agree- 
ment to  be  liable,  but  is  imposed  by  law.  "  A  person 
contemplates  the  performance  and  not  the  breach  of  his 
contract ;  he  does  not  enter  into  a  kind  of  second  contract 
to  pay  damages,  but  he  is  liable  to  make  good  those 
injuries  which  he  is  aware  that  his  default  may  occasion 
to  the  oontractee  "  (h). 

{e)  Brett  M.  R.,  The  Kotting  Hill      43  L.  J.  C.  P.  59.     See  Globe  Jif- 


(1884)  9  P.  Div.  104,  113,  63 
L.  J.  P.  66. 

(/)  9  Ex.  341,  23  L.  J.  Ex.  179 
(1864). 

iff)  Some  T.  Midland  R.  Co, 
(1873)  Ex.  Ch.,  L.  R.  8  C.  P.  131, 


Jining  Co,  v.  Landa  Cotton  Oil  Co. 
(1903)  190  U.  S.  640,  which  in- 
clines  in  this  direction  but  does  not 
go  80  far. 

{h)  Hydraulie  Engineering  Co.  v. 
MeHaffie  (1878)  4  Q.  B.  Div.  670,  p^ 
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The  general  prinoiple,  therefore,  is  still  the  same  in 
oontract  as  in  tort,  whatever  difficulty  may  he  found 
in  working  it  out  in  a  wholly  satisfactory  manner  in 
relation  to  the  various  combinations  of  fact  occurring  in 
practice  (i). 

One  point  may  be  suggested  as  needful  to  be  borne  in 
mind  to  give  a  consistent  doctrine.  Strictly  speaking, 
it  is  not  notice  of  apprehended  consequences  that  is 
material,  but  notice  of  the  existing  facts  by  reason 
whereof  those  consequences  will  naturally  and  probably 
ensue  upon  a  breach  of  the  contract  {k). 

Exemplary  or  vindictive  damages,  as  a  rule,  cannot  be  Vindictive 

,    .  ..  i.       J.  J    'i.  1  character 

recovered  m  an  action  on  a  contract,  and  it  makes  no  of  action 
difference  that  the  breach  of  contract  is  a  misfeasance  ^2'^!^!L 

of  promige 

capable  of  being  treated  as  a  wrong.  Actions  for  breach  <>/  ""^r- 
of  promise  of  marriage  are  an  exception,  perhaps  in  law, 
certainly  in  fact :  it  is  impossible  to  analyse  the  estimate 
formed  by  a  jury  in  such  a  case,  or  to  prevent  them  from 
giving,  if  so  minded,  damages  which  in  truth  are,  and 
are  intended  to  be,  exemplary  (/).     Strictly  the  damages 

BramwellL.  J.  atp.  674;  Brett  and  (i)  As  to  the  treatment  of  con- 
Cotton  L.  JJ.  are  no  less  explicit.  sequential  damage  where  a  false 
The  time  to  be  looked  to  is  that  statement  is  made  which  may  be 
of  entering  into  the  contract:  ib.  treated  either  as  a  deceit  or  as  a 
In  McMahon  ▼.  Fie^d  (1881)  7  Q.  B.  broken  warranty,  see  Smith  v.  Green 
Div.  691,  60  L.  J.  Q.  B.  662,  the  (1875)  1  0.  P.  D.  92,  46  L.  J.  C.  P. 
snpposed   necessity    of    a    special  28. 

undertaking  is  not  put  forward  at  [k)  According  to  Alderson  B.  in 

all.     Mr.  J.  D.  Mayne,  though  he  ffadieyy.  Baxeiidale^  it  is  the  know- 

stiU  (7th  ed.  1903,  at  p.  42)  holds  ledge    of  "special    circumstances 

by  Home  ▼.  Midland  R,  Co.y  very  under    which    the    contract    was 

X)ertinently  asks  where  is  the  con-  actually  made"   that   has    to  be 

Hideration  for  such  an  undertaking.  looked  to,  i.e.,  the  probability  of 

See  for  fuller  discussion  of  the  rule  the  consequence  is  only  matter  of 

and  the  authorities  an  article  by  inference. 

Mr.  F.  E.  Smith  in  L.  Q.  R.  xvi.  (/)  See  Beny  v.  Da  Costa  (1866) 

275.  li.  R.  1  0.  P.  331,  36  L.  J.  0.  P. 

191. 


are  by  way  of  compensation,  but  they  are  "  almost  always 
considered  by  the  jury  somewhat  in  poenam  "  (m).  Like 
results  might  conceivably  follow  in  the  case  of  other 
breaches  of  contract  accompanied  with  circumstances  of 
wanton  injury  or  contumely. 


ContraotB 
on  which 
executors 
cannot 
sue. 


In  another  respect  breach  of  promise  of  marriage  is  like 
a  tort :  executors  cannot  sue  for  it  without  proof  of  special 
damage  to  their  testator's  personal  estate;  nor  does  the 
action  lie  against  executors  without  special  damage  (n). 
^^  Executors  and  administrators  are  the  representatives 
of  the  temporal  property,  that  is,  the  debts  and  goods  of 
the  deceased,  but  not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of  their  personal 
estate.  But  in  that  case  the  special  damage  ought  to  be 
stated  on  the  record :  otherwise  the  Court  cannot  intend 
it"(o).  The  same  rule  appears  to  hold  as  concerning 
injuries  to  the  person  caused  by  unskilful  medical  treat- 
ment, negligence  of  carriers  of  passengers  or  their 
servants,  and  the  Uke,  although  the  duty  to  be  performed 
was  under  a  contract  {p).  Positive  authority,  however, 
has  not  been  found  on  the  extent  of  this  analogy. 
The  language  used  by  the  Court  of  King's  Bench  is 
at  any  rate  not  convincing,  for  although  certcdnly  a 
wrong  is  not  property,  the  right  to  recover  damages 
for  a  wrong    is    a    chose    in    action;    neither  can   the 


(m)  Le  Blauc  J.  in  Chamberlain 
▼.  Williamson  (1814)  2  M.  &  S.  408, 
414,  15  R.  R.  295. 

(n)  Finlay  v.  Chimey  (1888)  20 
Q.  B.  Div.  494, 57  L.  J.  Q.  B.  247. 

(6)  Chamberlain  v.  Williamson, 
2  H.  &  S.  at  p.  115,  15  R.  R.  at 
p.  297. 

[p)  Chamberlain  t.  Williamton, 
last  note ;  Willes  J.  in  AlUm  y. 


Midland  B,  Co.,  19  C.  B.  N.  S.  at 
p.  242,  34  L.  J.  0.  P.  at  p.  298 ; 
cp.  Beckham  v.  Drake  (1841)  8  M. 
&  W.  at  p.  854 ;  1  Wms.  Saund. 
242 ;  and  see  more  in  Williamn  on 
Executors,  pt.  2,  bk.  3,  ch.  1,  {  1 
(10th  ed.  pp.  606—618) ;  and  Bay- 
mond  Y.  Fxteh  (1835)  2  C.  M.  &  R. 
688,  41  R.  R.  797. 
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distinction  between  liquidated  and  unliquidated  damages 
afford  a  test,  for  that  would  exclude  causes  of  action  on 
which  executors  have  always  been  able  to  sue.  We  have 
considered  in  an  earlier  chapter  the  exceptional  converse 
oases  in  which  by  statute  or  otherwise  a  cause  of  action 
for  a  tort  which  a  person  might  have  sued  on  in  his 
lifetime  survives  to  his  personal  representatives. 

Where  there  was  one  cause  of  action  with  an  option  to 
sue  in  tort  or  in  contract,  the  incidents  of  the  remedy 
generally  were  determined  once  for  all,  under  the  old 
common  law  practice,  by  the  plaintiff's  election  of  his 
form  of  action.  But  this  has  long  ceased  to  be  of 
practical  importance  in  England  (g),  and,  it  is  believed, 
in  most  jurisdictions. 

{g)  See  Kelly  y.  Metrop,  R.  Co.  [1895]  1  Q.  B.  944,  at  p.  946. 
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HISTORICAL  NOTE  ON  THE  CLASSIFICATION  OP  THE 
FOEMS  OF  PERSONAL  ACTION. 

(By  F.  W.  MAITLAND)(a). 


The  hiBtory  of  the  attempt  to  classify  the  English  personal  actions 
under  the  two  heads  of  Contract  and  Tort  will  hardly  be  understood 
unless  two  preliminary  considerations  are  had  in  mind. 

(1.)  Between  the  yarious  forms  of  action  there  were  in  old  time 
many  procedural  differences  of  serious  practical  importance.  A 
few  of  these  would  haye  been  brought  out  by  such  questions  as 
the  following : — 

(a)  What  is  the  mesne  process  proper  to  this  action  ?    Does  one 

begin  with  summons  or  with  attachment?  Is  there  a 
capias  ad  respondendum^  or,  again,  is  there  land  to  bo 
seized  into  the  king's  hand  ? 

(b)  What  is  the  general  issue?    Is  it,  e.g.,  Nil  debet,  or  Nou 

assumpsit,  or  Not  guilty  f 

(c)  What  mode  of  proof  is  open  to  the  defendant  ?    Is  this  one 

of  the  actions  in  which  he  can  still  wage  his  law  ? 

(d)  What  is  the  final  process  ?    Can  one  proceed  to  outlawry  ? 

(e)  How  wiU  the  defendant  be  punished  if  the  case  goes  against 

him  ?    Will  he  be  merely  amerced  or  will  he  be  imprisoned 

until  he  makes  fine  with  the  king  ? 

In  course  of  time,  partly  by  statutes,  partly  under  cover  of 

fictions,  the  procedure  in  the  yarious  personal  actions  was  made 

more  uniform ;  but  the  memory  of  these  old  differences  endured, 

and  therefore  classification  was  a  difficult  task. 

(2.)  The  list  of  original  writs  was  not  the  reasoned  scheme  of  a 
proyident  legislator  calmly  deyising  apt  remedies  for  all  conceiyable 
wrongs;  rather  it  was  the  outcome  of  the  long  and  complicated 

(a)  It  is  now  abont  a  year  sinoe  Law  was  unhappily  ent  short.  I 
the  tale  of  Maitland^a  oontribationB  have  tried  to  express  my  apprecia- 
to  the  learning  of    the  Common      tion  of  them  elsewhere. 

00  2 
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struggle  whereby  the  English  king  at  Tuious  times  and  nnder 
TariouB  pretexts  drew  into  his  own  court  (and  so  drew  away  from 
other  courts  communal,  seignorial,  ecclesiastical},  almost  all  the 
litigation  of  the  realm.  Then,  in  the  thirteenth  century,  the 
growth  of  Parliament  prevented  for  the  future  any  facile  invention 
of  new  remedies.  To  restrain  the  king*s  writ-making  power  had 
been  a  main  object  with  tiliose  who  strove  for  Parliaments  (a}. 
The  completeness  of  the  parliamentary  victory  is  marked  by  the 
well-known  clause  in  the  Statute  of  Westminster  IL  (b)  which 
allows  the  Chancery  to  vary  the  old  forms  so  as  to  suit  new  cases, 
but  only  new  cases  which  fall  under  old  law.  A  use  of  this  per- 
mission, which  we  are  apt  to  think  a  tardy  and  over-cautious  use, 
but  which  may  well  have  been  all  that  Parliament  would  have 
suffered,  gave  us  in  course  of  time  one  new  form  of  action,  namely, 
trespass  upon  the  special  case,  and  this  again  threw  out  branches 
which  came  to  be  considered  as  distinct  forms  of  action,  namely, 
assumpsit  and  trover.  Equity,  again,  met  some  of  the  new  wants 
of  new  times,  but  others  had  to  be  met  by  a  stretching  and  twisting 
of  the  old  forms  which  were  made  to  serve  many  purposes  for 
which  they  were  not  originally  intended. 

Now  to  Bracton  writing  in  the  middle  of  the  thirteenth  century, 
while  the  king  in  his  chancery  and  his  court  still  exercised  a  con- 
siderable power  of  making  and  sanctioning  new  writs  (c),  it  may 
have  seemed  very  possible  that  the  personal  actions  might  be 
neatly  fitted  into  the  scheme  that  he  found  provided  in  the  Boman 
books ;  they  must  be  (1)  ex  contractu  vel  qttasi,  (2)  ear  maleficio  rel 
qudfi  (J).  Personal  actions  in  the  king's  court  were  by  no  means 
very  common ;  such  actions  still  went  to  the  local  courts.  Perhaps 
it  is  for  this  reason  that  he  says  very  little  about  them;  perhaps 
his  work  is  unfinished ;  at  any  rate,  he  just  states  this  classification 
but  makes  hardly  any  use  of  it.  The  same  may  be  said  of  his 
epitomators  Britton  (e)  and  Fleta  (/).    Throughout  the  middle  ages 

(a)  See  a  complaint  by  the  bishops  (c)  His  doctrine  as  to  the  making 

in  12.57,  Mat.  Par.  Gbron.  Maj.  (ed.  of  new  writs  will  be  found  on  fols. 

Lnard)  vol.  vi.  p.  363.    Newwrits  413—414*.   See  fol.  438  6  for  a  writ 

contrary  to  law  are  made  in  the  invented  by  William  of  Raleigh. 

Chancery  without  Uie  consent  of  In    several    other   cases    Bracton 

the  council  of  the  realm.    So  under  notices  that  the  writ  has  been  lately 

the  prorisions  of  Oxford  (1258)  the  derised  by  resolation  of  the  Court 

Chancellor  is  to  swear  that  he  will  (de  eoHMtlio  euriae)^  e,g,^  the  Qnare 

flcal  no  writs  save  writs  of  course,  Ejecit,  fol.  220. 
without  the  order  of  the  king  and  (rf)  Fol.  102. 

of  the  council  estabHshed  by  the  («)  Vol.   i.    p.    156.      Britton's 

provisions.      See     Stubbs,    Select  equivalent  for  maUficium  is  frn- 

Charters,  Part  6,  No.  4.  /wm. 

{h)  Stat.  13  Edw.  I.  (1285)  c.  24.  (/)  Fd.  120. 
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the  theory  that  personal  actions  may  be  arranged  under  these 
headings  seems  to  remain  a  sterile,  alien  theory.  It  does  not  deter- 
mine the  arrangement  of  the  practical  books,  of  the  Begister,  the 
Old  Natura  Brevium,  Fitzherbert's  Natura  Brevium,  the  Novae 
Narrationes.  Even  Hale,  when  in  his  Analysis  he  mapped  out  the 
field  of  English  law,  did  not  make  it  an  important  outline. 

The  truth  seems  to  be  that  the  most  natural  classification  of  writs 
was  quite  different.  It  would  give  us  as  its  two  main  headings — 
(a)  Praecipe;  (b)  Si  te/ecerit  securum. 

(a)  In  one  class  we  have  writs  beginning  with  Praecipe  quod 
reddat^/aciat—permtUat.  The  sheriff  is  to  bid  the  defendant 
render  (do,  permit)  something,  and  only  if  this  command  be  in- 
effectual will  the  action  proceed.  To  this  class  belong  the  writ  of 
right  and  other  proprietary  real  actions,  also  debt  {g),  detinue 
account,  and  covenant. 

(b)  In  the  other  class  the  writ  supposes  that  there  is  already  a 
completed  wrong  and  a  perfect  cause  of  action  in  the  king's  court. 
If  the  plaintiff  finds  pledges  to  prosecute,  then  the  defendant  must 
appear  and  answer.  To  this  class  belong  the  possessory  assizes, 
trespass  and  all  the  forms  developed  out  of  trespass,  viz.  case, 
assumpsit,  trover. 

Much  is  made  of  this  classification  in  a  book  which  once  was  of 
good  repute,  a  book  to  which  Blackstone  owed  much.  Sir  Henry 
Finch's  Discourse  on  Law  {h).  The  historical  basis  seems  this :  the 
king's  own  court  takes  cognizance  of  a  cause  either  because  the 
king's  lawful  precept  has  been  disobeyed,  or  because  the  king's 
peace  has  been  broken. 

But  in  order  to  assure  ourselves  that  the  line  between  breaches 
of  contractual  obligation  and  other  causes  of  action  cannot  have 
been  regarded  as  an  elementary  outline  of  the  law  by  our  medieeval 
lawyers,  we  have  only  to  recall  the  history  of  assumpsit.  We  are 
obliged  to  say  either  that  at  some  moment  assumpsit  ceased  to  be 
an  action  ex  malejicio  and  became  an  action  ex  contractu ^  or  (and 
this  seems  historicaUy  the  better  way  of  putting  it)  that  it  was  an 
action  founded  not  on  contract,  but  on  the  tort  done  by  breach  of 
some  contractual  or  other  duty  voluntarily  assumed.  It  must  have 
been  difficult  to  hold  that  the  forms  of  personal  action  could  bo 
aptly  distributed  between  tort  and  contract,  when  in  the  Eegister 

{g)  The  writ  of  debt  in  Glanvill,  Debt ;  see  lib.  10,  cap.  6. 
lib.  10,  cap.  2,  is  just  the  writ  of  (A)  Editions  in  1613,  1636, 1678, 

right   uith  the  variation   that  a  and  1759.     In  the  last  of  thp««e  see 

certain  sum  of  money  due  is  Bubsti-  pp.    257,   261,   284,   296.     Black- 

tuted  for  a  certain  quantity  of  land.  Btone  notices  this  cla88ification  in 

There  may  be  trial  by  battle  in  Comment,  vol.  iii.  p.  274. 
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actions  founded  on  non-performance  of  an  assumpsit  occurred,  not 
even  under  the  title  of  Case  (for  there  was  no  such  title)  but  under 
the  title  of  Trespass  mixed  up  with  assaults  and  asportations,  far 
away  from  debt  and  covenant  (i). 

The  same  point  may  be  illustrated  by  the  difficulty  which  has 
been  felt  in  modem  times  of  deciding  whether  detinue  was 
ex  contractu  or  ex  delicto,  Bracton,  fixing  our  terminology  for  all 
time,  had  said  {k)  that  there  was  no  actio  in  rem  for  the  recovery 
of  movables  because  the  judgment  gave  the  defendant  the  option 
of  paying  the  value  instead  of  dehvering  the  chattel.  The  dilemma 
therefore  of  contract  or  tort  was  offered  to  claims  to  whi<A, 
according  to  Eoman  notions,  it  was  inapplicable.  But  whether 
detinue  was  founded  on  contract  or  founded  on  tort,  was  often 
debated  and  never  well  settled.  During  the  last  and  the  earlier 
part  of  the  present  century  the  fact  that  in  detinue  one  might 
declare  on  a  loss  and  finding  (detinue  sur  trover)  was  taken  to  prove 
that  there  was  not  necessarily  any  contract  between  the  parties  (/). 
Opinion  wis  gwayed  to  the  other  side  by  the  close  relation  between 
detinue  and  debt(m),  a  relation  so  close  as  to  be  almost  that  of 
identity,  especially  when  debt  was  brought,  not  in  the  debet  and 
detinet,  but  in  the  deitnet  only  (n).  A  middle  opinion  was  offered 
by  the  learned  Serjeant  Manning  (o)  that  detinue  sur  bailment  was 
ex  contractu y  and  detinue  sur  trover  was  ex  delicto;  this  would 
have  allowed  the  question  to  turn  on  the  choice  made  by  the  plain- 
tiff's pleader  between  two  untraversable  fictions.  A  decision  of  the 
Court  of  Appeal  under  the  Judicature  ActB{p)  shows  that  the 
difficulty  cannot  occur  in  its  old  form.  We  are  no  longer,  even  if 
once  we  were,  compelled  to  say  that  all  claims  for  delivery  of  a 
chattel  must  be  ex  contractu  or  all  must  be  ex  delicto,  though  even 
the  theory  that  every  such  claim  is  either  ex  contractu  or  ex  delicto 
has  difficulties  of  its  own,  which  might  have  been  avoided  were  we 
free  to  eay  that  such  a  claim  may  be  actio  in  rem. 


(t)  Begristmm,  fol.  109  b ;  writs 
for  not  cattdng  down  trees  and  Dot 
erecting  a  stone  cross  as  promised, 
are  followed  immediately  by  a  writ 
for  entering  a  warren  and  carrying 
off  goods  by  force  and  arms. 

{k)  Fol.  102  b. 

(0  Kettle  V.  Bromsall  (1738) 
Willes  118  ;  Mills  v.  Graham 
(1804)  1  B.  &  P.  N.  R.  140,  8  R.  R. 
767 ;  Gledstane  v.  Hewitt  (1831)  1 
Tyr.  445 ;  Broadbent  v.  Lfdtcard 
(1839)  11  A.  &  E.  209,  52  R.  R. 
321  ;  Clements  v.  Flight  (1846)  16 


M.  &  W.  42,  16  L.  J.  Ex.  11,  73 
R. R.  421. 

(w)  JFalker  v.  Needham  (1841)  4 
So.  N.  R.  222  ;  3  Man.  k  Gr.  657 : 
Danby  v.  Lamb  (1861)  11  C.  B. 
N.  8.  423,  31  L.  J.  C.  P.  17. 

(n)  '*  And  indeed  a  writ  of  debt 
in  the  detinet  only,  is  neither  more 
nor  less  than  a  mere  writ  of  de- 
tinne.''     filackst.  Comm.  iii.  156. 

(o)  3  Man.  &  Gr.  561,  note. 

\p)  Bryant  v.  Herbert  (1878)  3 
G.  P.  Diy.  389,  reversing  ^.C.  ibid. 
189,  47  L.  J.  C.  P.  670. 
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Because  of  the  wager  of  law  assumpsit  supplanted  debt ;  so  also 
for  a  long  wliile  the  work  of  detinue  was  done  by  trover.  That 
trover  was  in  form  ex  delicto  seems  not  to  have  been  doubted,  still 
it  often  had  to  serve  the  purpose  of  a  vindicatio.  As  Lord  Mansfield 
said (9),  "Trover  is  in  form  a  tort,  but  in  substance  an  action  to  try 
property.  .  .  .  An  action  of  trover  is  not  now  ex  maleficio,  though 
it  is  so  in  form ;  but  it  is  founded  on  property." 

For  these  among  other  reasons  the  attempt  to  force  the  English 
forms  into  the  Boman  sch^ino  was  not  likely  to  prosper.  Never- 
theless the  theory  that  the  personal  actions  can  be  grouped  under 
contract  and  tort  made  way  as  the  procedural  differences  between 
the  various  forms  were,  in  one  way  and  another,  obliterated. 
Blackstone  states  the  theory  (r),  but  does  not  work  it  into  detail ; 
following  the  plan  which  he  inherited  from  Halo,  he  treats  debt, 
covenant,  and  assumpsit  as  remedies  for  injuries  affecting  property, 
injuries  affecting  choses  in  action  («).  In  later  books  of  practice 
the  various  forms  are  enumerated  under  the  two  headings;  detinue 
appears  sometimes  on  one  side  of  tho  lino,  sometimes  on  the 
other  {t). 

Apart  from  the  statutes  which  will  bo  mentioned  presently,  little 
of  practical  importance  has  really  depended  on  the  drawing  of  this 
line.  The  classification  of  the  personal  actions  has  been  discussed 
by  the  Courts  chiefly  in  three  contexts. 

1.  As  to  the  joinder  of  actions.  We  find  it  said  at  a  compara- 
tively early  day  that  **  causes  upon  contract  which  are  in  the  right 
and  causes  upon  a  tort  cannot  be  joined  "  (u).  But  the  rules  regu- 
lating this  matter  were  complicated,  and  could  not  be  reduced  to 
this  simple  principle.  In  the  main  they  turned  upon  those  proce- 
dural differences  which  have  been  noticed  above.  Thus  it  was 
said  that  the  actions  to  be  joined  must  be  such  as  have  the  same 
mesne  process  and  the  same  general  issue,  also  that  an  action  in 
which,  apart  from  statute  (a;),  the  defendant  was  liable  to  fine, 
could  not  be  joined  in  one  in  which  he  could  only  be  amerced. 
Assumpsit  could  not  be  joined  with  debt ;  on  the  other  hand  debt 

(q)    Eatnbly  v.    Trott    (1776)    1  Coram,  iii.  117. 

Cowp.  371,  373,  374.  (»)  Ibid,  153. 

(r)  '*  Personal  actions  are  such  (/)  Thus  in  Tidd's  Practice  (ohap. 

whereby  a  man  claims  a  debt,  or  i.)  detinne  is  treated  as  ex  delicto  ; 

personal  duty,  or  damages  in  lieu  in  Ohitty's  Pleading  (chap.  ii.)iti8 

thereof  ;  and  likewise  whereby  a  classed  as  ex  contractu,  bat  hesitat- 

man  claims  a  satisf action  in  dam-  inglv. 

ages  for  some  injury  done  to  his  (t#}  Denison  v.  Ealpkton  (1682)  1 

person  or  property.     The  former  Vent.  365,  366. 

are  said  to  be  founded  on  contracts,  {x)  5  &  6  W.  &  M.  c.  12,  abolish- 

the  latter  upon  torts  or  wrongs."  ing  the  capiatur  pro  Jine, 
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could  bo  joined  with  detinue  (y).    This  matter  onco  very  fertile  of 
dispute  has  become  altogether  obsolete. 

2.  As  to  the  survival  of  actions  against  and  for  personal  repre- 
sentatives. Here  again  it  may  be  doubted  whether  the  line  of 
practical  importance  has  ever  been  that  between  contract  and  tort, 
though  the  latter  has  often  been  mentioned  in  this  context. 

(a)  If  we  look  back  far  enough  we  find  that  it  was  only  by  slow 
degrees  that  the  executor  came  to  represent  the  testator  in  at  all  a. 
general  way(z).  It  was,  for  instance,  a  rule  that  the  executor 
could  not  be  sued  in  debt  if  the  testator  could  have  waged  his  law. 
At  one  time  and  before  the  development  of  assumpsit,  this  must 
have  meant  that  the  executor  could  hardly  ever  be  sued  for  money 
due  upon  a  simple  contract.  In  Coke's  day  it  was  still  arguable 
that  assumpsit  would  not  lie  against  the  executor  (a),  and  not  until 
the  contrary  had  been  decided  was  it  possible  to  regard  the  executor 
as  bearing  in  a  general  way  the  contractual  liabilities  of  the  testator. 
(3n  the  other  hand  it  seems  to  have  been  quite  as  early  established 
that  the  executor  could  be  made  to  answer  for  some  causes  of  action 
which  were  not  breaches  of  contract,  i.e.,  whei*e  the  estate  had  been 
increased  by  the  proceeds  of  the  testator's  wrong- doing (/>).  But  so 
long  as  the  forms  of  action  existed  they  were  here  of  importance. 
Thus  the  executor  could  not  have  been  sued  in  trespass  or  trover 
though  the  facts  of  the  case  were  such  that  he  could  have  been  sued 
in  assumpsit  for  money  had  and  received  (c).  Trespass,  it  may  be 
remembered,  had  but  very  gradually  become  a  purely  civil  action ; 
to  start  with  it  was  at  least  in  part  a  criminal  proceeding  :  so  late 
as  1694  the  defendant  was,  in  theory,  liable  to  fine  and  imprison- 
ment (d)  ;  criminal  proceedings  founded  on  the  testator  s  misconduct 
could  not  be  taken  against  the  executor. 


(y)  The  learning  on  this  topic 
•will  be  found  in  the  notes  to  Cory- 
ton  V.  Lithcbye,  2  Wnis.  Saund.  117 
d.  See  also  the  observations  of 
Bramwell  L.  J.  in  Bryant  v.  Her^ 
bert.ZO.  P.  Div.  389-391. 

(2)  See  Braoton,  fol.  407  h, 

(a)  Finchon's  Case  (1611)  9  Co. 
Rep.  86  b.  By  this  time  the  pro- 
vince within  which  wager  of  law 
was  permitted  had  been  so  much 
narrowed  by  judicial  decision  that 
it  had  become  possible  to  regard  as 
merely  procedural  the  rule  as  to 
debt  against  executors  stated  above. 

{b)  Sir  Henry  S heir i ft y tan's  Case 
(temp.  Eliz.)  Sav.  40.    See  remarks 


on  this  case  and  generally  on  thi» 
piece  of  history  by  Bo  wen  L.  J.  in 
Fhillips  v.  Homfray,  24  Ch,  Div. 
439,  467,  62  L.  J.  Ch.  833. 

(c)  Hambly  v.  Trott,  1  Cowper 
371  ;  Phillips  v.  Hotn/ray^  tihi  sup. 

(d)  Stat.  5  &  6  W.  &  M.  c.  12. 
The  penal  oharacter  of  the  writ  of 
trespass  is  well  shown  by  the  clause 
of  the  Statutum  Walliae  introduc- 
ing that  writ  into  Wales.  **  Justi- 
tiarius  ...  si  invenerit  rean» 
culpabilem,  castiget  earn  per  pri* 
sonam  vel  per  redemptionem  v^ 
per  misericordiam,  et  per  dampna 
laeso  restituenda  secundum  quali- 
tatem  et  quantitatem  delicti,   ica 
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(b)  As  regards  the  other  question,  what  actions  survive  for  an 
executor  or  administrator,  we  find  it  early  said  that  at  common 
law  actions  in  contract  do  survive  while  actions  in  tort  do  not  (e) ; 
but  already  in  1330  a  statute,  which  was  very  liberally  construed, 
had  given  the  executor  some  actions  which  undoubtedly  were  the 
outcome  of  tort(/).  On  the  other  hand  it  has  been  held  even  of 
late  years  that  (apart  from  all  question  as  to  real  estate)  an  action  for 
breach  of  contract  does  not  necessarily  survive  for  or  against  the 
personal  representative ;  the  cause  of  action  given  by  a  breach  of 
promise  to  marry  is  not  as  a  general  rule  one  for  which  representa- 
tives can  sue  or  be  sued  (g).  But  the  present  state  of  the  law  as  to 
the  survival  of  actions  is  discussed  above  {h), 

3.  Several  discussions  as  to  the  line  between  contract  and  tort 
wore  occasioned  by  the  rule  that  while  joint  contractors  must  be 
sued  jointly  the  liability  of  joint  tort-feasors  is  joint  and  several  (i*). 
The  earliest  authority  draws  the  distinction  between  **  praecipe  quod 
reddat "  and  debt  on  the  one  hand,  and  *'  trespass  et  huiusmodi  "  on 
the  other  (A-).  But  the  antithesis  of  contract  and,  tort  crops  up  in 
the  seventeenth  century  (/).  A  decision  (m)  of  Lord  Mansfield  in 
1770,  that  the  objection  to  non-joinder  of  all  joint  contractors  as 
defendants  can  only  be  taken  by  plea  in  abatement,  deprived  this 
matter  of  much  of  its  importance.  Still  the  question  whether  there 
has  been  broach  of  a  joint  contract,  or  a  tort  for  which  several  aro 
liable  severally  as  well  as  jointly,  is  of  course  a  question  which  may 
still  arise  and  be  difficult  to  answer  (n). 

Lastly  we  come  to  the  statutory  adoption  of  the  theory  that  everj' 
personal  action  must  be  founded  either  upon  contract  or  upon  tort. 
The  first  statute  which  recognized  this  doctrine  was  seemingly  the 
County  Courts  Act,  1846  (o).  Here,  in  a  section  dealing  with  costs, 
the  antithesis  is  **  founded  on  contract,"  **  founded  on  tort."  The 
County  Courts  Act  of  lSoO{p)  fell  back  on  an  enumeration  of  the 
forms  of  action,  placing  covenant,  debt,  detinue,  and  assumpsit  in 

qnod  nastigatio  ilia  sit  aliis  in  ex-  {k)  Br.  Abr.  Renponder,  54. 

rmplum.  ettimorempraebeatdelin-  (V)  Boson  v.   Sandford^    3    Salk. 

queiioi.*'  203;  1   Shower  101;  Rich  y.  Pil- 

(r)    Le    Afa*on  v.   Dixon   (1627)  kingtonj  Carih.  \7 1  ;  Child  v.  Sand*, 

I                   W.  Jones,  173  Carth.    294 ;  Bastard  v.   Hancock^ 

1                      (/)  Stat.  4  Edw.  III.  c.  7.    De  Carth.  361. 

Iwuis  asportatis  in  vita  teetatoris.  (^)  jHfg  y.  Shut(,  6  Burr.  2611. 

{a)    Chamberlain    v.     TFilliamson  /  \    *     *     *u             'u-v*      t  av 

IHli^9.  M    Sr  s    4n«    7  ft  P.    Tl  («)  ^  ^}\^  po88ibility  of  the 


(1814)  2  M.   &  S.   408,  15  K.  R.  ^"^  ^  *"  ,T  T       "   ^    \^t 

29.^  ;  Finlay  v.   Chimel,,  20  Q.  B.  f  °>«.«^?  ^^  ^^^^"^^  an«wermg  both 

Div.  494,  67  L.  J.  Q.  B.  247  descnptions,  see  the  last  chapter  of 

(A)  P.  49.  the  text. 

(0  See  notes  to  Cabell  v.  Vaughan,  [o)  9  &  10  Vict.  c.  95,  8.  129. 

1  Wms.  Saund.  291.  {p)  13  &  14  Vict.  c.  61,  s.  11. 
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one  class,  and  trespass,  troyer,  and  case  in  another  class.  The 
Common  Law  Procedure  Act,  1852  (q),  assumes  in  its  schedule  of 
forms  that  actions  are  either  *'on  contracts,"  or  "for  wrongs 
independent  of  contract " ;  but  sect.  74  admits  that  '*  certain  causes 
of  action  may  be  considered  to  partake  of  the  character  botii  of 
breaches  of  contract  and  of  wrongs  " ;  some  very  needless  litigation 
might  have  been  saved  had  a  similar  admission  been  made  in  other 
statutes. 

By  the  County  Courts  Act  of  1856  (r),  costs  in  a  certain  event 
were  made  to  depend  upon  the  question  whether  the  action  was 
'*  an  action  of  contract."  By  the  Common  Law  Procedure  Act  of 
1860  («),  costs  in  a  certain  event  were  made  to  depend  on  the 
question  whether  the  action  was  **  for  an  alleged  wrong." 

A  section  of  the  County  Courts  Act,  1867  (<),  drew  a  distinction 
as  to  costs  between  actions  "  founded  on  contract,"  and  actions 
**  founded  on  tort." 

Lastly  the  County  Courts  Act  of  1888  in  several  of  its  sections 
draws  a  distinction  between  '  *  an  action  of  contract "  and ' '  an  action 
of  tort"  (u),  while  elsewhere {x)  it  contrasts  an  action  ** founded  on 
contract "  with  one  **  founded  on  tort." 

The  practical  upshot,  if  any,  of  these  antiquarian  remarks  is  that 
the  courts  of  the  present  day  are  very  free  to  consider  the  classifica- 
tion of  causes  of  action  without  paying  much  regard  to  an  attempt 
to  classify  the  now  obsolete  forms  of  action,  an  attempt  which  was 
never  very  important  or  very  successful ;  an  attempt  which,  as  wo 
may  now  think,  was  foredoomed  to  failure. 

(q)  15  &  16  Vict.  c.  76.  (m)  61  &  52  Vict.  o.  43,  88.  62, 

(r)  19  &  20  Vict.  c.  108,  s.  30.  65,  66. 

23  &  24  Vict.  c.  126,  s.  34.  (x)  51  &  62  Vict.  c.  43,  s.   116  ; 

30  &  81  Vict.  0.  142,  s.  5.  see  p.  636,  above. 
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I.  TRA.de  disputes  act,  1906. 
(6  Edw.  7,  a  47.) 

jin  Act  to  provide  for  the  regulation  of  Trades   Unions  and 
Trade  Disputes.  [2l8t  December,  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 

1.  The  following  paragraph  shall  be  added  as  a  new  paragraph  Amend- 
after  the  first  paragraph  of  section  three  of  the  Conspiracy  and  p^^^^t  of 
^    ^    ^.        .  TA         X     *  X   *«..,  lawofoo- 

Protection  of  Property  Act,  1875  : —  spiracyin 

thi 


oon- 


'*  An  act  done  in  pursuance  of  an  agreement  or  combination  by    tIV, 
two  or  more  persons  shall,  if  done  in  contemplation  or  furtherance  disputes, 
of  a  trade  dispute,  not  be  actionable  unless  the  act,  if  done  without  38  &  39 
any  such  agreement  or  combination,  would  be  actionable."  ^^°**  °'  °^' 

2, — (1.)  It  shall  be  lawful  for  one  or  more  persons,  acting  on  Peaceful 
their  own  behalf  or  on  behalf  of  a  trade  union  or  of  an  individual  picketing, 
employer  or  firm  in  contemplation  or  furtherance  of  a  trade  dispute, 
to  attend  at  or  near  a  house  or  place  where  a  person  resides  or 
works  or  carries  on  business  or  happens  to  be,  if  they  so  attend 
merely  for  the  purpose  of  peacefully  obtaining  or  communicating 
information,  or  of  peacefully  persuading  any  person  to  work  or 
abstain  from  working. 

(2.)  Section  seven  of  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  is  hereby  repealed  from  ''  attending  at  or  near"  to  the 
end  of  the  section. 

3.  An  act  done  by  a  person  in  contemplation  or  furtherance  of  a  Removal 
trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it  of  liability 
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for  inter- 
fering 
with 
another 
person's 
boai- 
nefls,  &c. 
Prohibi- 
tion of 
actions  of 
tort 
against 
trade 
unions. 

34  &  35 
Vict.c.31. 


Short 
title  and 
construc- 
tion. 


induces  Bome  other  pereon  to  break  a  contract  of  employment  or 
that  it  ijB  an  interference  with  the  trade,  business,  or  employment 
of  some  other  person,  or  with  the  right  of  some  other  person  to 
dispose  of  his  capital  or  his  labour  as  he  wills. 

4. — (1.)  An  action  against  a  trade  union,  whether  of  workmen 
or  masters,  or  against  any  members  or  officials  thereof  on  behalf  of 
themselves  and  all  other  members  of  the  trade  union  in  respect  of 
any  tortious  act  alleged  to  have  been  committed  by  or  on  behalf  of 
the  trade  union,  shall  not  be  entertained  by  any  court. 

(2.)  Nothing  in  this  section  shall  affect  the  liability  of  the 
trustees  of  a  trade  union  to  be  sued  in  the  events  provided  for 
by  the  Trades  Union  Act,  1871,  section  nine,  except  in  respect 
of  any  tortious  act  committed  by  or  on  behalf  of  the  union  in 
contemplation  or  in  furtherance  of  a  trade  dispute. 

5. — (1.)  This  Act  may  be  cited  as  the  Trade  Disputes  Act,  1906, 
and  the  Trade  Union  Acts,  1871  and  1876,  and  this  Act  may  be 
cited  together  as  the  Trade  Union  Acts,  1871  to  1906. 

(2.)  In  this  Act  the  expression  "trade  union"  has  the  same 
meaning  as  in  the  Trade  Union  Acts,  1871  and  1876,  and  shall 
include  any  combination  as  therein  defined,  notwithstanding  that 
such  combination  may  be  the  branch  of  a  trade  imion. 

(3.)  In  this  Act  and  in  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  the  expression  ''trade  dispute"  means  any  dispute 
between  employers  and  workmen,  or  between  workmen  and  work- 
men, which  is  connected  with  the  employment  or  non -employment 
or  the  terms  of  the  employment,  or  with  the  conditions  of  labour,  of 
any  person,  and  the  expression  ** workmen"  means  all  persons 
employed  in  trade  or  industry,  whether  or  not  in  the  employment 
of  the  employer  with  whom  a  trade  dispute  arises ;  and,  in  section 
three  of  the  last-mentioned  Act,  the  words  **  between  employers 
and  workmen  "  shall  be  repealed. 
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n.  EMPLOYEES'  LIABILITY  ACT,  1880. 
(43  &  44  ViOT.  c.  42.) 

^n  Act  to  extend  and  regulate  the  Liability  of  Employers  to 
make  Compeneaiion  for  Personal  Injuries  suffered  by 
Workmen  in  their  service,  [7tli  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 

1.  Where  after  the  commencement  of  this  Act  personal  injury  is  Amend- 
caused  to  a  workman,  Joent  of 

(1.)  By  reason  of  any  defect  (a)  in  the  condition  of  the  ways  (6), 
works  (c),  machinery,  or  plant  (d)  connected  with  or  used 
in  the  business  of  the  employer  (e) ;  or 


law. 


(a)  This  must  be  a  defect  show- 
Ing  some  negligence  of  the  em- 
plover:  Walsh  v.  Whiteley  (1888) 
21  Q.  B.  Div.  371,  67  L.  J.  Q.  B. 
586.  "Defect'*  means  the  ab- 
sence of  fitness  to  secure  safety  in 
the  operation  for  which  the  ma- 
chinery is  used '  * :  per  Kennedy  J . , 
Stanton  v.  Scruiton  (18U3)  62  L.  J. 
Q.  B.  at  p.  408. 

{b)  An  object  left  sticking  out 
over  a  way  is  not  a  defect  in  the 
condition  of  the  way  :  McGiffin  v. 
FalmerU  Shipbuilding  Co,  (1882) 
10  Q.  B.  D.  5,  52  L.  J.  Q.  B.  25. 
**  Defect  in  condition  "  includes  un- 
fitness for  safe  use,  whether  from 
original  fault  of  structure  or  want 
of  repair :  Heske  v.  Samuehon  (1883) 
12  Q.  B.  D.  30,  63  L.  J.  Q.  B.  46  ; 
or  insufficiency  of  any  part  of  the 
plant  for  the  particular  purpose  it 
is  being  used  for :  Cripps  v.  Jud^e 
a884)  13  Q.  B.  Div.  683,  63  L.  J. 
Q.  B.  617 ;  but  not  mere  negligent 
user:  Willeits  v.  Watt  [1892]  2 
Q.  B.  92,  61  L.  J.  Q.  B.  640,  C.  A. 
Any  space  which  workmen  have  to 
pass  over  may  be  a '*  way  ":  ib.  As 
to  sufficiency  of  evidence  on  this 
point,  Faley  y.   Oamett  (1886)   16 


Q.  B.  D.  62.  A  dangerous  or  im- 
proper collocation  of  things  not  de- 
fective in  themselves  may  be  a 
defect:  Weblin  v.  Ballard  (1886) 
17  Q.  B.  D.  122.  55  L.  J.  Q.  B. 
395  ;  but  see  Thomas  v.  Quarter- 
maine,  18  Q.  B.  Div.  685  ;  and  qu. 
whether  Weblin  v.  Ballird  be 
right,  per  Bowen  L.  J.  at  p.  699. 

(<?)  Irving  a  wall  which  is  under 
repair  insecure  for  want  of  proper 
shoring  up  may  be  a  defect  in  the 
condition  of  works  within  this  sub- 
section :  Brannigan  v.  Bobimon 
[1892]  1  Q.  B.  344,  61  L.  J.  Q.  B. 
202. 

{d)  "Plant  **  may  include h<»r8e», 
and  vice  in  a  horse  is  a  **  defect "  : 
Yarmouth  v.  France  (1887)  19  Q. 
B.  Div.  647,  57  L.  J.  Q.  B.  7.  As 
to  an  employer's  right  to  recover 
over  from  a  person  who  has  supplied 
defective  plant  see  Mowbray  v. 
Merryweather  [18961  2  Q.  B.  640, 
66  L.  J.  Q.  B.  60,  0.  A. 

(e)  The  words  of  this  section  do 
not  apply  to  ways,  works,  &c. 
which  are  in  course  of  construction, 
and  not  yet  sufficiently  complete  to 
be  used  in  the  business :  Howe  v. 
Finch   (1886)   17   Q.    B.  D.    187. 
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(2.)  By  reason  of  ihe  negligence  of  any  person  in  ihe  service  of 
the  employer  who  has  any  saperintendence  entrusted  to 
him  (/)  whilst  in  the  exendse  of  such  superintendence  (g) ; 
or 

(3.)  By  reason  of  the  negligence  of  any  person  in  the  service  of 
the  employer  to  whose  orders  or  directions  the  workman 
at  the  time  of  the  injury  was  bound  to  conform  (A),  and 
did  conform,  where  such  injury  resulted  from  his  having 
so  conformed  (t) ;  or 

(4.)  By  reason  of  the  act  or  omission  of  any  person  in  the  service 
of  the  employer  done  or  made  in  obedience  to  the  rules 
or  byelaws  of  the  employer,  or  in  obedience  to  pajticular 
instructions  given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;  or 

(5.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  {k)  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a  railway  (/), 

the  workman,  or  in  case  the  injury  results  in  death,  the  legal  per- 
sonal representatives  of  the  workman,  and  any  persons  entitled  in 
case  of  death  (m),  shall  have  the  same  right  of  compensation  and 


They  do  apply  to  '*  an  arrangement 
of  machinery  and  tackle  which, 
although  reasonably  safe  for  those 
engag^  in  working  it,  is  neverthe- 
less dangerous  to  workmen  em- 
ployed in  another  department  of 
the  business " :  Smith  v.  Baker 
[1891]  A.  C.  325,  354,  60  L.  J.  Q. 
B.  683,  per  Lord  Watson.  It  is 
not  material  whether  the  plant  or 
tackle  in  use  is  or  is  not  the  em- 
ployer's property :  Biddle  v.  Eart 
[19071 1  K.  B.  649,  76  L.  J.  K.  B. 
418,  C.  A. 

(/)  See  interpretation  clause, 
sect.  8. 

{g)  Osborne  v.  Jackson  (1883)  11 
Q.  B.  D.  619. 

(A)  Snotvden  v.  Jiaynes  (1890)  25 
Q.  B.  Div.  193,  59  L.  J.  Q.  B.  325. 

(t)  Orders  or  directions  within 
the  meaning  of  this  sub-section 
need  not  be  express  or  specific ! 
Milliard  v.  Midland  H,  Go.  (1884) 
14  Q.  B.  D.  68,  54  L.  J.  Q.  B.  202. 
The  order  need  not  have  been  negli- 
gent in  itself,  nor  the  sole  or  imme- 
diate cause  of  the  injury :  Wild  v. 
Waygood  [1892]   1  Q.  B.  783,  61 


L.  J.  Q.  B.  391,  C.  A. 

(k)  The  "charge  or  control"  need 
not  be  complete  or  exdosive: 
MeCord  ▼.  Cammell  [18S6]  A.  C. 
67,  65  L.  J.  Q.  B.  202.  The  du^ 
of  oiling  and  cleaning  points  is  not 
"  charge  or  control  "  :  Gibha  v.  (7. 
W,  It.  Co.  (1883-4)  11  Q.  B.  I>. 
22,  12  Q.  B.  Div.  208,  63  L.  J.  Q. 
B.  543.  Any  one  having  authority 
to  set  a  line  of  carriages  or  trudn 
in  motion,  by  whatever  means,  is  in 
charge  or  control  of  a  train  :  Cox  v. 
G.  W.  R.  Co.  (1882)  9  Q.  B.  D. 
106. 

{/)  *<RaUway"  has  its  natural 
sense,  and  is  not  confined  to  rail- 
ways made  or  used  by  railway  com- 
panies :  Doughty  v.  Firbank  (1883) 
10  Q.  B.  D.  358,  52  L.  J.  Q.  B. 
480. 

[m)  A  workman  can  bind  him- 
self by  contract  with  his  employer 
not  to  claim  compensation  under 
the  Act,  and  such  contract  is  a  bar 
to  any  claim  under  Lord  Campbell's 
Act:  Griffiths  v.  Dudley  (1882)  9 
Q.  B.  D.  357,  51  L.  J.  Q.  B.  643. 
If  made  for  a  distinct  and  sub- 
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remedies  against  the  employer  as  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work(n). 

2.  A  workman  shall  not  be  entitled  under  this  Act  to  any  right  Ezcep- 
of  compensation  or  remedy  against  the  employer  in  any  of  the  *^*^*^ 
following  cases ;  that  is  to  say,  ment  of 

(1.)  Under  sub-section  one  of  section  one,  unless  the  defect  ^^^'' 
therein  mentioned  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of  the  employer,  or 
of  some  person  in  the  service  of  the  employer,  and  entrusted 
by  him  with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condition  (o). 
(2.)  Under  sub-section  four  of  section  one,  unless  the  injury 
resulted  from  some  impropriety  or  defect  in  the  rules, 
byelaws,  or  instructions  therein  mentioned ;  provided  that 
where  a  rule  or  byelaw  has  been  approved  or  has  been 
accepted  as  a  proper  rule  or  byelaw  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  or  by  the  Board 
of  Trade*  or  any  other  department  of  the  Government, 
under  or  by  virtue  of  any  Act  of  Parliament,  it  shall  not 
be  deemed  for  the  purposes  of  this  Act  to  be  an  improper 
or  defective  rule  or  byelaw. 
(3.)  In  any  case  where  the  workman  knew  of  the  defect  or 
negligence  which  caused  his  injury,  and  failed  within  a 
reasonable  time  to  give,  or  cause  to  be  given,  information 


stantial  oonsideration,  it  may  be  for  tinuing  to  work  with  defective 
on  infant  worker's  benefit  so  as  to  plant  after  he  has  complained  of 
be  binding  on  him  :  Clements  v.  L.  the  defect  to  the  employer  or  fore- 
#  y,  JF.  jS.  Co.  [1894]  2  Q.  B.  man,  who  has  refused  or  neglected 
482,  63  L.  J.  Q.  B.  837,  C.  A.  to  amend  it,  is  not  conclusive  to 
(n)  This  evidently  means  only  show  voluntary  acceptance  of  the 
that  the  defence  of  *' common  em-  risk:  Yannouth  v.  France  (1887) 
ployment"  shall  not  be  available  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B. 
for  the  master ;  not  that  the  facts  7;  Smith  v.  Baker  [1891]  A.  0. 
and  circumstances  of  the  workman's  325,60  L.  J.  Q.  B.  683,  see  pp. 
employment  arenot  to  be  considered,  167,  168,  above.  A  special  clause 
e.g,^  if  there  is  a  question  of  con-  in  a  contract  excluding  the  em- 
tiibutory  negligence.  Nor  does  it  ployer's  liability  under  some  par- 
exclude  the  defence  that  the  work-  ticular  head  of  this  section  does 
man  in  fact  knew  and  accepted  the  not  exclude  the  g^eral  rule  of 
specific  risk:  Thomeu  v.  Quarter^  common  employment  in  a  case 
maine  (1887)  18  Q.  B.  Div.  685,  56  where  it  is  otherwise  applicable : 
L.  J.  Q.  B.  340  ;  but  such  defence  Burr  v.  Theatre  Royal,  Lrtiry  Lane 
is  not  admissible  where  the  risk  was  [19071  1  K.  B.  544,  76  L.  J.  K.  B. 
created  by  breach  of  a  statutory  459,  C.  A. 
duty :  Baddeley  v.  Earl  Granville  ,  ^  „  ^. ,  „ 
(1887)  19  Q.  B.  D.  423,  56  L.  J.  («)  See  Kiddie  v.  Lo-ett  (1885) 
Q.  B.  501 ;  and  a  workman's  con-  16  Q.  B.  D.  605,  610. 
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Limit  of 
earn  re- 
coverable 
as  com- 
penfiation, 


Limit  of 
time  for 
recovery 
of  com- 
pensation. 


Money 
payable 
under 
penalty 
to  be  de- 
ducted 
from  com- 
pensation 
under  Act. 


thereof  to  the  employer  or  some  person  superior  to  himself 

in  the  service  of  the  employer,  unless  he  was  aware  that 

the  employer  or  such  superior  already  knew  of  the  t-oid 

defect  or  negligence  (/»). 

8.  The  amount  of  compensation  recoverable  under  this  Act  shall 

not  exceed  such  sum  as  may  be  found  to  be  equivalent  to  the 

estimated  earnings  (9),  during  the  three  years  preceding  the  injury, 

or  a  person  in  the  same  grade  employed  during  those  years  in  the 

like  employment  and  in  the  district  in  which  the  workman  is 

employed  at  the  time  of  the  injury. 

4.  An  action  for  the  recovery  under  this  Act  of  compensation  for 
an  injury  shall  not  be  maintainable  unless  notice  (r)  that  injury 
has  been  sustained  is  given  within  six  weeks,  and  the  action  is 
commenced  within  six  months  from  the  occurrence  of  the  accident 
causing  the  injury,  or,  in  case  of  death,  within  twelve  months  from 
the  time  of  death :  Provided  always,  that  in  case  of  death,  the  want 
uf  such  notice  shall  be  no  bar  to  the  maintenance  of  such  action  if 
the  judge  shall  be  of  opinion  that  there  was  reasonable  excuse  for 
such  want  of  notice. 

5.  There  shall  be  deducted  from  any  compensation  awarded  to 
any  workman,  or  representatives  of  a  workman,  or  persons  claiming 
by,  under,  or  through  a  workman  in  respect  of  smy  cause  of  action 
arising  under  this  Act,  any  penalty  or  paii;  of  a  penalty  which  may 
have  been  paid  in  pursuance  of  any  other  Act  of  Parliament  to  such 
workman,  representatives,  or  persond  in  respect  of  the  same  cause 
of  action ;  and  where  an  action  has  been  hrought  under  this  Act 
by  any  workman,  or  the  representatives  of  any  workman,  or  any 
persons  claiming  by,  under,  or  thi'ough  such  workman,  for  compen- 
sation in  respect  of  any  cause  of  action  arising  under  this  Act,  and 
payment  has  not  previously  been  made  of  any  penalty  or  part  of  a 
penalty  under  any  other  Act  of  Parliament  in  respect  of  the  same 
cause  of  action,  such  workman,  representatives,  or  person  shall  not 
be  entitled  thereafter  to  receive  any  penalty  or  part  of  a  penalty  under 
any  other  Act  of  Parliament  in  respect  of  the  same  cause  of  action. 


{p)  This  Bub-soction  creates  a 
new  and  special  statutory  defence, 
8ee  ireblin  v.  Haltard  (1886)  17  Q. 
B.  D.  122,  125,  65  L.  J.  Q.  B.  395. 
It  does  not  enlarge  by  implication 
the  right  of  action  under  sect.  1 : 
Thoman  v.  Qtiartermaine,  note  (n), 
last  paore. 

[q)  Noel  V.  Eedruth  Foundry  Co. 
[1896]  1  Q.  B.  453,  65  L.  J.  Q.  B. 
330. 

(r)  This  notice  must  be  in  writ- 


ing: Afot/U  V.  Jenkhu  (1881)  8  Q. 
B.  D.  116,  51  L.  J.  Q.  B.  112,  and 
must  contain  in  writing  all  the  par- 
ticulars required  by  sect.  7  :  Keen 
V.  Millwall  Dock  Co,  (1882)  8  Q.  B. 
Div.  482,  51  L.  J.  Q.  B.  277. 
Where  the  work  was  done  in  the 
execution  of  any  public  duty  or 
authority,  qu,  whether  the  require- 
ment of  notice  is  not  abolished  by 
the  Public  Authorities  Protection 
Act,  1893,  8.  2,  sub-s.  (e). 
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8.— (1.)  Every  action  for  recovery  of  compensation  under  this  Act  Trial  of 
«<liall  be  brought  in  a  county  court  (rr),  but  may,  upon  the  applica-  actions, 
tion  of  either  plaintiff  or  defendant,  be  removed  into  a  superior 
court  in  like  manner  and  upon  the  same  conditions  as  an  action 
commenced  in  a  county  court  may  by  law  be  removed  («). 

(2.)  Upon  the  trial  of  any  such  action  in  a  county  court  before 
the  judge  without  a  jury  one  or  more  assessors  may  be  appointed 
for  the  purpose  of  ascertaining  the  amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and  mode  of 
uppointment  and  remuneration  of  such  assessors,  and  all  matters 
of  procedure  relating  to  their  duties,  and  also  for  the  purpose  of 
consolidating  any  actions  ujider  this  Act  in  a  county  court,  and 
otherwise  preventing  multiplicity  of  such  actions,  rules  and  regula- 
tions may  be  made,  varied,  and  repealed  from  time  to  time  in  the 
same  manner  as  rules  and  regulations  for  regulating  the  practice 
and  procedure  in  other  actions  in  county  courts. 

*' County  court"  shall,  with  respect  to  Scotland,  mean  the 
**  Sheriff's  Court,"  and  shall,  with  respect  to  Ireland,  mean  the 
**  Civil  Bill  Court." 

In  Scotland  any  action  under  this  Act  may  be  removed  to  the 
Court  of  Session  at  the  instance  of  either  party,  in  the  manner 
provided  by,  and  subject  to  the  conditions  prescribed  by,  section 
nine  of  the  Sheriffs  Courts  (Scotland)  Act,  1877.  40  &  41 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  ^i®*'  °-  ^^• 
same  occurrence  or  cause  of  action,  though  at  the  instance  of 
different  parties  and  in  respect  of  different  injuries. 

7.  Notice  in  respect  of  an  injury  under  this  Act  shall  give  the  Mode  of 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary  serving 
language  the  cause  of  the  injury  {t)  and  the  date  at  which  it  was  injur3-. 
sustained,  and  shall  be  served  on  the  employer  or,  if  there  is  more 
than  one  employer,  upon  one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  bo 
served. 

(rr)  Want  of  notice  Tinder  8.  5  18  Q.  B.  l)iv.  905,54  L.  J.  Q.  B. 

a  Btatatory  defence  which  must  be  330.  As  to  groands  for  removal,  see 

pleaded  according*  to  the  County  Munday  y.    Thames  Ironworks  Co. 

Court    Rules:     Conroy  v.    Peacock  (1882)  10  Q.  B.  D.  59,  62  L.  J.  Q. 

[1897]  2  Q.  B.  6, 66  L.  J.  Q.  B.  425.  B.  1 19. 

(»)    Proceedings  in  the  county 
court  cannot  be  stayed  under  sect.  (t)  It  need  not  state  the  cause  of 

39  of  the  Connty  Courts  Act,  1856.  action  with  legal  accuracy :  Clark- 

That  section  applies  only  to  actions  son  v.  Musgrave  (1882)  9  Q.  B.  D. 

which  might  have  been  brought  in  386,  51  L.  J.  Q.  B.  625  ;  cp.  Stone 

the  Superior  Court:  Reg,  v.  Judge  v.  Hyde  (1882)  9  Q.  B.  D.  76,  51 

of  City  of  London  Court  (1886)  14  L.  J.  Q.  B.  462. 

P. — ^T.  P  l» 
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The  notice  may  also  be  served  by  post  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served  at  his  last 
known  place  of  residence  or  place  of  business ;  and,  if  served  by 
post,  shall  be  deemed  to  have  been  served  at  the  time  when  a  letter 
containing  the  same  would  be  delivered  in  the  ordinary  course  of 
post ;  and,  in  proving  the  service  of  such  notice,  it  shall  be  sufficient 
to  prove  that  the  notice  was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincor- 

porate  the  notice  shall  be  served  by  delivering  the  same  at  or  by 

sending  it  by  post  in  a  registered  letter  addressed  to  the  office,  or, 

if  there  be  more  than  one  office,  any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid  by  reason 

of  any  defect  or  inaccuracy  (u)  therein,  unless  the  judge  who  tries 

the  action  arising  from  the  injury  mentioned  in  the  notice  shall  be 

of  opinion  that  the  defendant  in  the  action  is  prejudiced  in  his 

defence  by  such  defect  or  inaccuracy,  and  that  the  defect  or 

inaccuracy  was  for  the  purpose  of  misleading. 

Defini-  8-  ^^r  the  purposes  of  this  Act,  unless  the  context  otherwise 

tions.  requires, — 

The  expression  **  person  who  has  superintendence  entrusted  to 
him "  means  a  person  whose  sole  or  principal  duty  is  that  of 
superintendence,  and  who  is  not  ordinarily  engaged  in  manual 
labour  (x) : 
The  expression  "  employer  "  includes  a  body  of  persons  corporate 
or  unincorporate : 
38  &  39  The  expression  "workman"  means  a  railway  servant  and  any 

Vict.  c.  90.  person  to  whom  the  Employers  and  Workmen  Act,   1875, 

applies  (y). 

(w)  Stone  v.  JTijde  (1882)  9  Q.  B.  engaged  in  manual  labour,  whether 

D.  76, 61  L.  J.  Q.  B.  452  ;  Carter  v.  under  the  age  of  twenty-one  yean 

Drytdale,  12  Q.  B.  D.  91.  or  above  that  age,  has  entered  into 

{x)    Shaffers    v.    General    Steam  or  works  under  a  oontraot  with  an 

Navigatxw  Co,  (1883)  10  Q.  B.  D.  employer  [«eB  Fiizpatrick^,  Evannf 

356,  62  L.  J.  Q.  B.  260;  cp.  and  Co.  [  1902]  1 K.  B.  605,71  L.J.  K.B. 

dist.     Osborne  v.  Jackson  (1883)  11  302,  C.  A.],  whether  the  contract  be 

Q.  B.  D.  619 ;   Kellard  v.  Rooke  made  before  or  after  the  passing  of 

(1888)  21  Q.  B.  Biv.  367,  67  L.  J.  this  Act,  be   express  or  implied, 

Q.  B.  699.    The  difference  between  oral  or  in  writing,  and  be  a  contract 

a  foreman  who  sometimes  lends  a  of  service  or  a  oontraot  personally 

hand  and  a  workman  who  some-  to  execute  any  work  or  labour":  38 

times  g^ves  directions  is  in  itself,  &  39  Vict.  c.  90,  s.  10.     This  defi- 

of  course,  a  matter  of  fact.  nition  does  not  include  an  omnibus 

(y)  *'  Any  person  [not  being  a  conductor  :     Morgan     v.     London 

domestic  or  menial  servant]  who,  General  Omnibus  Co,  (1884)  13  Q. 

being  a  labourer,  servant  in  hus-  B.  Div.  832,  63  L.  J.  Q.  B.  362. 

bandry,  journeyman,  artificer,  han-  Nor  the  driver  of  a  tramoar :  Cook 

dioraftsman,  miner,  or  otherwise  v.  N.  Metrop,  Tramvcays  Co.  (1887) 
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0.  This  Act  shall  not  oome  into  operation  untLL  the  first  day  of  Corn- 
January,  one  thousand  eight  hundred  and  eighty-one,  which  date  nienoe- 
is  in  this  Act  referred  to  as  the  commencement  of  this  Act.  j^^^^ 

10.  This  Act  may  be  cited  as  the  Employers'  Liability  Act,  1880,  Short 
and  shall  continue  in  iorce  till  the  thirty-first  day  of  December  one  ^ 
thousand  eight  hundred  and  eighty-seven,  and  to  the  end  of  the 
then  next  session  of  Parliament,  and  no  longer,  unless  Parliament 
shall  otherwise  determine,  and  all  actions  commenced  imder  this 
Act  before  that  period  shall  be  continued  as  if  the  said  Act  had  not 
expired. 

[The  Act  has  been  continued  from  time  to  time  since  1887. 
Many  proposals  for  amendment  of  it  have  been  made,  but  none 
has  become  law.  The  Workmen's  Compensation  Act,  1897,  did 
not  repeal  or  amend  this  Act,  but  in  practice  almost  superseded  its 
operation  as  regards  the  employments  to  which  the  later  Act 
applied.  Decisions  upon  the  Act  of  1880  have  become  infrequent 
and  will  probably  be  still  fewer  since  the  extension  of  the  Work- 
men's Compensation  Act  in  1906.] 


18  Q.  B.  D.  683,  66  L.  J.  Q.  B. 
309.  Nor  a  ffTocer*8  assistant  in  a 
shop,  though  lie  makes  np  and  car- 
ries parcels  in  the  conne  of  his 
employment :  Bound  v.  Lawrence 
[1891]  1  Q.  B.  226, 61  L.  J.  M.  C. 
21,  G.  A.  (on  the  Employen*  and 
Workmen  Act).  Nor  a  potman  m 
a  pablic-house,  whose  duties  are 
Hubetantially  of  a  menial  or  domestio 
nature  :  Pearce  v.  Lansdotcne  (1892) 
62  L.  J.  Q.  B.  441.  It  does  include 
a  driver  of  carts,  &c.,  who  also  has 
to  load  and  unload  the  goods  car- 
ried :    Yarmouth  v.   France  (1887) 

19  Q.  B.  Div.  647,  67  L.  J.  Q.  B.  7. 


The  Act  of  1876  did  not  apply  to 
seamen  or  apprentices  to  tlie  sea 
service,  sect.  13.  By  43  &  44  Vict. 
0. 16,  B.  1 1,  it  was  extended  to  them, 
but  not  so  as  to  affect  the  definition 
of  **  workman"  in  other  Acts  by 
reference  to  the  persons  to  whom 
the  Act  of  1875  applies.  Seamen, 
therefore,  are  not  within  the  Em- 
ployers' Liability  Act.  A  man 
employed  on  a  sailing  vessel  in 
navigable  waters  such  as  the 
estuary  of  the  Thames  may  be  a 
seaman  without  literally  going  to 
sea:  Corbett  v.  Fearee  p904J  2 
K.  B.  422,  73  L.  J.  K.  B.  886. 
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APPENDIX  C. 


STATUTES  OF  LIMITATION. 


An  Acte  for  lymytacion  of  Acctons,  and  for  avoyding  of  Suits 
in  Latoe. 

(21  James  L  c.  16.) 

S.  8.  And  be  it  further  enacted,  that  all  accions  of  trespas  qtiare 
<ilausum  fregit^  all  ftccions  of  trespas,  detinue,  accion  sur  trover 
and  replevyn  for  taking  away  of  goods  and  cattell,  all  acdons  of 
aocompt  and  uppon  the  case,  other  than  such  accompts  as  concerne 
the  trade  of  merchandize  betweene  marchant  and  marchant,  their 
factors  or  servants,  all  accions  of  debt  grounded  upon  any  lending 
or  contract  without  specialtie,  all  accions  for  arrerages  of  rents,  and 
all  accions  of  assault  menace  battery  wounding  and  imprisonment, 
or  any  of  them  which  shalbe  sued  or  brought  at  any  tyme  after  the 
end  of  this  present  session  of  parliament  shalbe  commenced  and 
«ued  within  the  tyme  and  lymytacion  hereafter  expressed,  and  not 
after  (that  is  to  saie)  the  said  accions  upon  the  case  (other  then  for 
slander),  and  the  said  accions  for  accompt,  and  the  said  accions  for 
trespas  debt  detinue  and  replevin  for  goods  or  cattell,  and  the  said 
accion  of  trespas,  quart  clausum  fregity  within  three  yeares  next 
after  the  end  of  this  present  session  of  parliament,  or  within  sixe 
yeares  next  after  the  cause  of  such  accion  or  suite,  and  not  after ; 
and  the  said  accions  of    trespas  of    assault   battery  wounding 
imprisonment)  or  any  of  them,  within  one  yeare  next  after  the  end 
of  this  present  session  of  parliament,  or  within  foure  yeares  next 
after  the  cause  of  such  accions  or  suite,  and  not  after ;  and  the  said 
accions  uppon  the  case  for  words,  within  one  yeare  after  the  end 
of  this  present  session  of  parliament,  or  within  two  yeares  next 
after  the  words  spoken,  and  not  after.  .  .  . 

S.  7.  Provided  neverthelesse,  and  be  it  further  enacted,  that  if 
any  person  or  persons  that  is  or  shalbe  intituled  to  any  such  accion 
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of  trospas  detinue  accion  sur  trover  replevin  accion^  of  acoompts 
accions  of  debt,  acdons  of  treepas  for  assault  menace  battery 
wounding  or  imprisonment,  accions  uppon  the  case  for  words,  bee 
or  shalbe  at  the  tyme  of  any  such  cause  of  accion  given  or  accrued, 
fallen  or  come  within  the  age  of  twentie-one  yeares,  feme  covert, 
non  composs  mentis,  imprisoned  or  beyond  the  seas,  that  then 
such  person  or  persons  shalbe  at  libertie  to  bring  the  same  accions, 
Boe  as  they  take  the  same  within  such  times  as  are  before  lymitted, 
after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory, 
at  large  and  retomed  from  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should  have  done. 


An  Act  for  the  Amendment   of  the    Law    and    the   better 
AdvancemetU  of  Justice, 

(4  &  5  Anne,  c.  3)  (o). 

S.  19.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
if  any  person  or  persons  against  whom  there  is  or  shall  be  any  such 
cause  of  suit  or  action  for  seamen's  wages,  or  against  whom  there 
shall  be  any  cause  of  action  of  trespass,  detinue,  action  sur  trover 
or  replevin  for  taking  away  goods  or  cattle,  or  of  action  of  account, 
or  upon  the  case,  or  of  debt  grounded  upon  any  lending  or  contract, 
without  speciality  of  debt  for  arrearages  of  rent,  or  assault,  menace, 
battery,  wounding  and  imprisonment,  or  any  of  them,  be  or  shall 
be  at  the  time  of  any  such  cause  of  suit  or  action,  given  or  accrued, 
fallen  or  come  beyond  the  seas,  that  then  such  person  or  persons, 
who  is  or  shall  be  entitled  to  any  such  suit  or  action,  shall  be  at 
liberty  to  bring  the  said  actions  against  such  person  or  persons 
after  their  return  from  beyond  the  seas  (so  as  they  take  the  same 
after  their  return  from  beyond  the  seas),  within  such  times  as  are 
respectively  limited  for  the  bringing  of  the  said  actions  before  by 
this  Act,  and  by  the  said  other  Act  made  in  the  one  and  twentieth 
year  of  the  reign  of  King  James  the  First. 

(a)  So  in  the  Statutes  of  the  Realm  and  Revised  Statutes;  c.  16  in 
other  editions. 
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An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting 
Trade  and  Commerce. 


(MEBGA17TILE    LaW    AMENDMENT    AOT,    1856,    19    &     20    YlCT. 
0.  97,  S.  12.) 

No  part  of  the  United  Kingdom  of  Qxeat  Britain  and  Ireland, 
nor  the  IsLands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor 
any  islands  adjacent  to  any  of  them,  being  part  of  the  dominions 
of  Her  Majesty,  shall  be  deemed  to  be  beyond  seas  within  the 
meaning  of  the  Act  for  the  fourth  and  fifth  years  of  the  reign  of 
Queen  Anne,  chapter  sixteen  (6),  or  of  this  Act. 

(b)  This  is  chap.  3  in  the  Statutes  of  the  Beahn. 
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CONTRIBUTORY  NEGLIGENCE  IN  ROMAN  LAW. 


Contributory  negligence,  and  the  allied  topics  consideTed  in  the 
text,  did  not  escape  the  Roman  lawyers,  but  they  are  treated  only 
in  an  incidental  manner  and  no  complete  theory  is  worked  out. 
The  passages  bearing  on  the  point  in  the  Digest  '*  Ad  legem 
Aquiliam"  (ix.  2)  are  the  following:— 

L.  9  §  4  (Ulpian).  Sed  si  per  lusum  iaculantibus  servus  fuerit 
occisus,  Aquiliae  locus  est :  sed  si  cum  alii  in  campo  iacularentur 
seiTus  per  eum  locum  transient,  Aquilia  cessat,  quia  non  debuit  per 
campum  iaculatorium  iter  intempestive  facere.  Qui  tamen  data 
opera  in  eum  iaculutus  est,  utique  Aquilia  tenebitur. 

It  is  not  clear  whether  the  words  "data  opera "  are  intended  to 
cover  the  case  of  reckless  persistence  in  the  javelin-throwing  after 
the  danger  to  the  slave  who  has  put  himself  in  the  way  is  manifest. 
There  can  be  no  doubt  however  that  Ulpian  would  have  considered 
such  conduct  equivalent  to  dolus.  With  this  explanation,  the 
result  coincides  with  the  English  rule. 

L.  11,  pr.  (Ulpian).  Item  Mela  scribit,  si,  cum  pila  quidam 
ludercnt,  vehementius  quis  pila  percussa  in  tonsoris  manus  eam 
deiecerit  et  sic  servi  quem  tonsor  habebat  [a/,  radebat]  gula  sit 
praecisa  adiecto  cultello :  in  quocumque  eorum  culpa  sit,  eum  lege 
Aquilia  teneri.  Proculus  in  tonsore  esse  culpam:  et  sane  si  ibi 
tondebat  ubi  ex  consuetudine  ludebatur  vel  ubi  transitus  frequens 
erat,  est  quod  ei  imputetur ;  quamvis  nee  illud  male  dicatur,  si  in 
loco  periculoso  sellam  habenti  tonsori  se  quis  commiserit,  ipsum 
de  se  queri  debere. 

Mela  seems  to  have  thought  it  a  question  of  fact,  to  be  determined 
by  closer  examination  of  the  circumstances,  whether  the  barber,  or 
the  player,  or  both,  were  in  culpa.  Probably  the  question  he  mainly 
considered  was  the  proper  form  of  action.  Proculus  held  the  barber 
only  to  be  liable.  Ulpian  agrees  that  there  is  negligence  in  his 
shaving  a  customer  in  a  place  exposed  to  the  accident  of  a  stray 
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ball,  if  the  evidence  shows  that  he  did  so  with  notice  of  the  danger; 
but  he  adds  that  the  customer,  if  he  in  turn  choose  to  come  and  be 
shaved  in  a  dangerous  place,  has  only  his  own  want  of  care  to  thank 
for  his  hurt.     To  obtain  this  result  it  is  assumed  that  the  danger 
is  equally  obvious  to  the  barber  and  the  customer ;  it  is  likewise 
expressly  assumed,  as  a  condition  of  imputing  culpa  to  either  of 
them,  that  the  game  is  carried  on  in  an  accustomed  and  convenient 
place.    Given  those  facts,  English  law  would  arrive  at  the  same 
result  in  a  slightly  different  form.   The  players  would  not  be  bound 
to  anticipate  the  rashness  of  the  barber,  and  the  barber,  though 
bound  to  provide  reasonable  accommodation  for  his  customers, 
would  not  be  bound  to  warn  them  against  an  external  source  of 
risk  as  obvious  to  them  as  to  himself.     It  would  therefore  probably 
be  held  that  there  was  no  evidence  of  negligence  at  all  as  against 
either  the  players  or  the  barber.    If  the  game,  on  the  other  hand, 
were  not  being  carried  on  in  a  lawful  and  convenient  place,  not 
only  the  player  who  struck  the  ball  would  be  liable,  but  probably 
all  concerned  in  the  game. 

L.  28  (Paulus).  Pr.  (A  man  who  makes  pitfalls  in  a  highway  is 
liable  under  the  lex  Aquilia  for  consequent  damage :  otherwise  if 
in  an  accustomed  place).  §  1.  Ilaoc  tamen  actio  ex  causa  danda  est, 
id  est  si  neque  deuuntiatum  est  neque  scierit  aut  providere  potuorit : 
et  multa  huiusmodi  deprehenduntur,  quibus  summovetur  petitor, 
tji  evitare  periculum  poterat. 

This  comes  very  near  the  language  of  our  own  authorities. 
L.  31  (Paulus).  Si  putator  ex  arbore  ramum  cum  deiceret  vel 
machinarius  hominem  praetereuntem  occidit,  ita  tenetur  si  is  in 
publicum  decidat  neo  iUe  proclamavit,  ut  casus  eius  evitari  possit. 
Sed  Mucins  etiam  dixit,  si  in  privato  idem  accidisset,  posse  de  culpa 
agi :  culpam  autem  esse,  quod  cum  a  diligente  provideri  pot^rit  (a) 
non  esset  provisum,  aut  tum  denuntiatum  esset  cum  periculum 
evitari  non  possit! 

Cp.  Blackst.  Comm.  iv.  192,  supra,  p.  456.  Hero  a  person  who 
irt  hurt  in  spite  of  the  warning  is  not  necessarily  negligent ;  as  if 
for  example  he  is  deaf  and  cannot  hear  the  warning ;  but  this  is 
immaterial ;  for  the  ground  of  the  other  not  being  liable  is  that  he 
has  fulfilled  the  duty  of  a  prudent  man. 

The  words  **vel  machinarius"  spoil  the  sentence;  they  are  too 
much  or  too  little.  One  would  expect  "vel  machinarius  ex  aedibus 
lapidem,"  or  the  like.    The  passage  as  it  stands  can  hardly  be  as 

(a)  Sie  MS.  Flor.,  which  Momm-  Laiinity  would    require  poCuisttet. 

8en*8  text  reproduces,  but  it  is  not  **  Possit"  adji/t.  should  obvioufily 

I^tio.      Fotuei'it  iii  probably  the  be  **p08»^,'*  and  is  so  corrected  in 

true    reading,    thougn    Augustan  other  edd. 
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Paulus  wrote  it  (thougli  it  is  likely  enough  to  be  as  Tribonian 
edited  it),  and  it  seems  more  probable  that  **  yel  machinarius ''  is 
an  interpolation  than  that  other  words  have  been  omitted. 

Elsewhere  Paulus  says,  Sent.  Rec.  I.  15  §  3  :  Ei  qui  irritatu  suo 
feram  bestiam  vel  quamcunque  aliam  quadrupedem  in  se  prori- 
taverit,  itaque  damnum  ceperit  [so  Huschke ;  vulg_.  **  eaque  damnum 
dederit)"  which  does  not  seem  necessarily  wrong],  neque  in  eius 
dominum  neque  in  custodem  actio  dator. 

This  is  a  case,  according  to  English  terminology,  not  of  contribu- 
tory negligence,  but  of  no  evidence  of  negligence  in  the  defendant, 
the  plaintiff's  damages  being  due  wholly  to  his  own  act. 
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DRAFT  OF  A 
CIVIL   WRONGS   BILL. 

Prepared  for  the  Government  of  India. 


PREFATOET  NOTE. 

Towards  the  end  of  1882  I  was  instructed  by  the  Govern- 
ment of  India  to  prepare  a  draft  Bill  to  codify  the  law  of 
Civil  Wrongs,  or  so  much  of  it  as  might  appear  to  be  of 
general  practical  importance  in  British  India.  The 
draft  was  constructed  pari  passu  with  the  writing  of  the 
present  book,  or  very  nearly  so,  and  it  was  provisionally 
completed  in  1886 ;  it  is  now  published  with  the  consent 
of  the  Secretary  of  State  for  India.  The  text  is  given 
as  it  then  stood,  but  the  notes  which  accompanied  it 
are  considerably  abridged.  I  have  inserted  in  square 
brackets  a  few  additional  references  and  remarks,  chiefly 
made  necessary  by  important  decisions  given  since  the 
draft  was  completed.  The  Government  of  India  has  not 
finally  decided  whether  it  is  desirable  to  codify  the  law 
on  the  subject  at  present.  Sir  Henry  Maine  thought 
many  yecurs  ago  that  the  time  was  ripe  for  it  (a)  ;   but 

{a)  Minute  of  17  July,  1879,  on  legislate,  the  oourts  of  jafltine  will 

Indian  Codification,  in  **  Minutes  have  to  legislate ;  for,  indeed,  legiH- 

by  Sir  H.  S.  Maine,"    Calcutta,  lation  is  a  process  which  perpetually 

1890,  p.  224  :  '*  Civil  wrongs  are  goes  on  through  some  organ  or 

suffered  every  day  in  India,  and  another  wherever  there  is  a  civilized 

though  men's  ideas  on  the  quantity  government,  and  which  cannot  be 

of  injury  they  have  received  may  stopped.   But  legislation  by  Indian 

be  vague,  they  are  quite  sufficiently  judges  has  all  the  drawbacks  of 

conscious  of  being  wronged  some-  judicial  legislation  elsewhere,  and 

how  to  invite  the  jurisdiction  of  a  great  many  more.    As  in  other 

courts  of  justice.      The  result  is  countries,   it  is    legislation    by  a 

that,   if  the  legislature  does  not  legislature  which,  from  the  nature 
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I  understand  that  a  considerable  majoritj  of  the  opinions 
which  have  been  collected  from  judicial  and  other  officers 
in  India  are  unfavourable  to  action. 

It  may  be  proper  to  explain  that  the  draft  as  it  stands 
is  not  the  mere  production  of  an  English  lawyer  un- 
acquainted with  India,  but  represents  a  certain  amount 
of  consideration  and  discussion  by  specially  competent 
critics.  In  the  preparation  of  the  Bill  I  had,  in  par- 
ticular, the  advantage  of  constant  criticism  from  Sir  A. 
Macpherson  and  Sir  William  Markby,  who  (I  need 
hardly  say)  were  excellently  qualified  both  by  their 
English  learning  and  by  their  Indian  judicial  experience ; 
and,  without  assuming  to  make  either  of  those  learned 
persons  at  all  answerable  for  my  work,  I  ought  to  say 
that  their  criticism  was  the  direct  cause  of  material 
improvement  in  several  points.  A  careful  memorandum 
on  the  earlier  parts  of  the  draft  was  prepared  by  Mr. 
(since  Justice)  Syed  Mahmud,  and  to  this  also  I  am 
indebted  for  good  suggestions.  Further,  I  endeavoured, 
80  far  as  I  had  opportunity  in  England,  to  procure 
criticism  and  suggestions  from  Indian  judicial  and 
executive  officers,  with  reference  to  the  possible  working 
of  a  code  of  Civil  Wrongs  in  rural  districts  and  in  the 
non-regulation  Provinces.  Although  such  opportunities 
were  limited,  I  thus  had  the  benefit  of  acute  and  valuable 
remarks  of  which  the  substance  was  embodied  in  the 
draft  or  in  the  notes  to  it.  The  letter  of  my  instructions 
would  have  justified  me  in  merely  stating  in  the  form  of 

of    the    case,    is    debarred    from  nm,  legislation  bj  foreigfnei8»  who 

steadily  keeping  in  view  the  stan-  are  under  the  thraldom  of  proce- 

dard  of  general  expediency.     As  dents  and  analogien  beloDging  to 

in  other  countries,  it  is  hapnazard,  a  foreign  law^  developed  thousands 

inordinatelj  dilatory,  and  inordi-  of  miles  away,  under  a  diiferent 

nately  expensive,   the  cost   of   it  climate,  and  for  a  different  oiviliza- 

fiiUing  almost  exclusively  on  the  tion.  I  look  with  dismay,  therefore, 

litigants.     But  in   India   judicial  on  the  indefinite  postponement  of  a 

legislation  is,  besides,  in  the  long  codified  law  of  tort  for  India." 
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a  declaratory  Act  what  I  conceived  to  be  the  English  law, 
and  leaving  all  questions  of  Indian  law  and  usage  to  be 
dealt  with  separately  by  the  Government  of  India ;  but 
such  a  course  did  not  appear  to  be  reasonably  practicable. 
The  reader  will  therefore  bear  in  mind  that  in  certain 
places  the  draft  bill  deliberately  departs  from  existing 
English  law.  Special  attention  is  called  to  all  such 
departures,  and  the  reasons  for  them  indicated. 

[It  is  hardly  needful  to  state  that,  as  to  many  of  the 
clauses,  it  must  not  be  assumed  that  they  correspond  with 
the  common  law  as  it  stands  in  1907.] 
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A  Bill  to  define  and  amend  certain  parts  of  the  Law 
of  Civil  Wrongs. 

Preliminary. 
Short  1.  This  Act  may  be  cited  as  the  Civil  Wrongs  Act, 

*'^"  18      ;and 

Com-  It  shall  come  into  force  on  the  day  of  18     . 

mentf'  I*  extends  to  the  whole  of  British  India. 

Extent. 

Saving  of  2.  This  Act  does  not  affect  any  legal  right  or  remedy, 
remedies  ^^  ^^7  ©naotment  creating  or  limiting  rights  or  remedies, 
and  enact-  which  is  not  abrogated  or  repealed  by  this  Act  or  inoon- 

mentsin-  ,  ^  .  .  -  . 

dependent  sistent  with  any  express  provision  of  it. 

of  Act. 

Bepealof  3.  The  Acts  mentioned  in  the  schedule  hereto  are 
ments.        hereby  repealed  to  the  extent  specified  in  that  schedule. 

Interpre-  4.  In  this  Act,  imless  there  be  something  repugnant  in 
clause.        the  subject  or  context — 

"Court"  includes  every  Court,  judge,  and  magistrate 
and  oflBcer,  having  jurisdiction  to  hear  and  determine  the 
suit  or  matter  in  question  : 

*'  Q-ood  faith  "  implies  the  use  of  due  care  and  atten- 
tion: 

"Grievous  hurt"   means  any  of  the   kinds  of   hurt 
XLV.  of     which    are    so  designated    in  the    Indian    Penal  Code, 
section  320. 

Arrange-        5.  This  Act  is  arranged  as  follows : — 

ment  of 

Act.  [See  Table  of  Contents  prefixed.    In  the  original  draft  this  olanae  was 

left  blank  pending  further  revision.] 
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Chapter  I. 
General  Principles  op  Liability. 

6.  Every  one  is  a  wrong-doer  who  does  or  omits  to  do  Wrongs 
anything  whereof  the  doing  or  omission  respectively  is  by  wrong- 
this  Act  declared  to  be  a  wrong.  ^*®"* 

Any  person  thereby  becoming  entitled  to  a  legal  remedy 
against  the  wrong-doer  is  said  to  be  wronged  by  him. 

7.  The  liabilities  declared  by  this  Act  are  subject  to  ^V^«  , 

...         .  •"  of  lawful 

all  lawful  grounds  of  exception,  justification  and  excuse,  exceptions 

whether  expressed  in  this  Act  or  not,  except  so  far  as  they  Sn?o?" 

are  varied  by  this  Act  or  inconsistent  with  its  terms  (a).      '^*'*' 

8.  Every  one  commits  a  wrone  who  harms  another —      Liability 

X    I  .  11  1  /IN  for  wilful 

(a)  by  an  act  intended  to  cause  harm  (6)  :  harm  and 

(b)  by  intermeddling  without  authority  with  anything  j^^deaL." 

which  belongs  to  that  other  {c).  ""^^ 

Illustration. 

A.  finds  a  watoh  which  B.  has  lost,  and  in  good  faith,  and  intending  the 
true  owner's  benefit,  attempts  to  clean  it  and  put  it  in  order.  In  doing  so 
A.  spoils  the  watch.    A.  has  wronged  B. 

9.  Every    one    commits    a    wrong  (d)    who    harms  Liabiiitj 

i  1  for  hann 

another—  not  wil- 

(a)  by  any  act  forbidden  by  law ;  or  ^"^y  ^^ 


by  breach 


(a)  This  appears,  in  an  Act  not  By  harm  I  mean  what  English  law 

intended  for  a  complete  code  of  the  books  commonly  call  actual  damage, 

subject,  a  desirable  precaution.    A  {c)  Exceptions    are    dealt   with 

similar  clause  was  inserted  in  the  under  Wrongs  to  Property.  (Clause 

English  draft  Criminal  Code  by  the  47,  below.) 

revising  Commission.  {d)  For  the  general  principles  see 

(h)  This  clause  is  induslTe,  not  Fergusson    7.  Earl  of  Kinruml,   9 

exclusive:    the  specific  definitions  CI.  &  F.  251 ;  Meriey  Docks  Trus- 

of,  «.y.,  assault,  trespass,  and  def a-  teet  y.  Gibbs,  L.  R.  1  H.  L.  93; 

mation  stand  on  their  own  g^und.  Heaven  v.  PmdeTf  11  Q.  B.  D.  508. 
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or  omis-         (b)  by  Omitting  to  perform,  or  insufficiently  or  impro- 
neglect  of  porly  performing,  any  general  duty  imposed  on 

i!?Kil"«J'  him  by  law;  or 

or  by  neg-  "^  ' 

ligence.  (e)  by  want  of  due  care  and  caution  in  his  acts  or 

conduct. 

In  the  absence  of  any  more  specific  rule  applicable  to 
the  case,  due  care  and  caution  means  such  care  and  caution 
as  a  man  of  ordinary  sense,  knowledge  and  prudence  may 
be  expected  to  use  in  the  like  case,  including,  in  the  case 
of  acts  and  undertakings  requiring  special  skill,  such  care 
and  skill  as  may  be  expected  of  a  person  reasonably  com- 
petent in  the  matter  in  hand. 

Exception. — ^Where  the  conduct  of  a  matter  requiring 
special  skill  is  undertaken  of  necessity  [or  "  under  circum- 
stances of  evident  necessity  "],  and  to  avoid  a  greater  risk, 
the  person  undertaking  it  is  deemed  to  use  due  care  and 
caution  if  he  makes  a  reasonable  use  of  such  skill  as  he 
actually  possesses. 

I/lustrations. 

1.  B.y  a  zamindSir,  transfers  a  portion  of  his  zamind&ri  to  C,  in  acooid- 
anoe  with  the  provisions  of  the  regulations  in  force  in  the  province,  by 
which  regalation,  registration  and  sab-assessment  are  needful  to  complete 
the  validity  of  the  transfer  {e).  A.,  the  local  collector,  refuses  to  register 
and  sub-assess  the  portion  so  transferred.     A.  has  wronged  C. 

2.  A.  I  not  being  a  builder,  erects  a  scaffolding  for  the  purpose  of  repairing 
his  house.  It  is  unskilfully  constructed,  and  by  reason  thereof  part  of  it 
falls  upon  B.,  who  is  passing  on  the  highway,  and  hurts  him.  A.  has 
wronged  B.,  though  A.  may  have  put  up  a  scaffolding  as  well  as  he  could. 

3.  A.  g^s  out  driving  with  a  horse  and  carriage.  A.  is  bound  to  drive 
with  such  skill  as,  according  to  common  experience,  is  expected  of  a 
coachman. 

4.  A.  goes  out  driving,  and  tak^  with  him  a  friend,  B.,  who  is  not 
accustomed  to  driving.  A.  is  disabled  by  a  sunstroke.  "So  skilled  help 
being  at  hand,  B.  takes  the  reins  and  drives.  In  deciding  whether  under 
these  cironmstanoes  B.  acts  with  due  care  and  caution,  regard  is  to  be  had 
to  B.*s  want  of  skill. 

(e)  Fonnutamy  Thar  v.  ColMor  of  Madura^  3  Mad.  H.  0.  53. 
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5.  A.,  an  engineer  not  skilled  in  navigation,  is  a  passeDger  on  a  small 
river  steamer.  The  only  oompetent  sailor  on  board  is  disabled  by  an 
accident,  and  A.,  at  the  reqaest  of  other  passengers,  takes  charge  of  the 
steamer.  In  deciding  whether,  under  these  circumstances,  A.  acts  with 
due  care  and  caution,  regard  is  to  be  had .  to  the  actual  extent  of  his 
knowledge  and  skill. 

G.  A.  and  B.  are  out  shooting.  A  tiger  attacks  them  and  carries  off  B. 
No  other  help  being  at  hand,  A.,  who  is  an  indifferent  shot,  fires  at  the 
tiger  and  kills  it,  but  also  wounds  B.  A.  has  not  wronged  B.,  though  a 
better  shot  might  probably  have  killed  the  tiger  without  wounding  ,B. 

10.  A  person  is  deemed  to  have  harmed  any  one  who  Liability 
suffers  harm  by  reason  of  an  act  or  omission  of  the  first-  quences. ' 
mentioned  person  (/),  provided  that  the  harm  is — 

(a)  an  ordinary  consequence  of  that  act  or  omission, 

whether  intended  by  the  person  so  acting  or 
omitting  or  not ;  or 

(b)  a  consequence  thereof  which   that  person  foresaw, 

or  with  due  care  and  caution  might  have  fore- 
seen {g) ; 
a  wrong-doer  is  liable  for  all  such  consequences  of  his 
wrongful  act  or  omission  as  in  this  section  mentioned. 

Illastmtiom, 

1.  A.  unlawfully  throws  a  stone  at  B.,  which  misses  B.  and  hits  and 
breaks  C.'s  water  jar.    A.  has  wronged  0. 

2.  A.  lies  in  wait  for  B.,  intending  to  assault  and  beat  him  as  he  goes 
home  in  the  evening.  Mistaking  G.  for  B.  in  the  dusk,  A.  assaults  C. 
A.  has  wronged  C. 

3.  A.  unlawfully  diverts  a  stream  for  the  purpose  of  depriving  B.'s 
growing  crops  of  their  irrigation.  The  diverHion  of  the  stream  harms  C.  V 
crops  as  well  as  B.'s  by  drought,  and  the  water  floods  a  piece  of  D.'s  land 
and  spoils  the  crops  growing  thereon.    A.  has  wronged  both  C.  and  D. 

4.  A.  and  C,  who  is  B.*s  servant,  quarrel  in  the  street.     A.  draws  a 

(/)  [As  to  the  relation  of  the  there  may   be   consequences,  not 

period  of  limitation  to  the  cause  of  ordinary,  which  a  man  nevertheless 

'  ^.  .    .  vTr     *  iQT-   -   Oil  foresees,  or  which,  m  the  particular 

action,  see  Act  XV.  of  187/,  s.  24,  ^^^  ^  commonly  prudent  man  in 

and  Barley  Main    Colliery  Co,   v.  his  position  ousrht  to  foresee,    lllus- 

Miiehell,  11  App.  Ca.  127.]  trations  4  and  8  are  cases  of  this 

(^)  This  is  not  a  repetition :  for  ^^^• 

P. — T.  Q  O 
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knife  and  threatens  G.  with  it.  0.  runs  hastilj  into  B.'s  faonae  for  pro- 
tection, and  in  so  doing  strikes  and  npeets  a  jar  of  ghee  belonging  to 
B. ,  so  that  the  jar  is  hroken  and  the  ghee  lost.    A.  has  wronged  B.  {h) . 

5.  A.  whips  a  horse  which  B.  is  riding.  The  horse  rons  awaj  with  B., 
and  knocks  down  C,  who  falls  against  D. 's  window  and  breaks  it.  A.  has 
wronged  both  C.  and  B.  (t). 

6.  A.  leaves  his  horse  and  cart  unattended  in  the  street  of  a  town.  B. 
and  G.  are  children  playing  in  the  street.  B.  cUmbs  into  the  cart ;  as  he 
is  doing  so  G.  caoses  the  horse  to  move  on,  and  B.  is  thereby  thrown  down 
under  the  wheel  of  the  cart,  which  passes  over  him  and  in j  ores  him. 

A.  has  wronged  B.  (A*). 

7.  A.  leaves  a  loaded  gun  in  a  place  where  he  knows  that  children  are 
accustomed  to  play.    B.  and  G.  come  with  other  children  to  plaj  there ; 

B.  takes  up  the  g^un  and  points  it  in  sport  at  G.  The  gun  goes  off  and 
wounds  G.    A.  has  wronged  G.  {I). 

8.  A.  unlawfully  causes  a  stream  of  water  to  spout  up  in  a  public  road. 
B.  is  driving  his  horse  and  carriage  along  the  road :  the  horse  takes  fright 
at  the  water  and  swerves  to  the  other  side,  whereby  the  horse  and  oarriagv 
fall  into  a  cutting  by  the  roadside  which  has  been  improperly  left  open  by 
G.,  and  B.  is  wounded  and  the  horse  and  carriage  damaged.  A.  haa 
wronged  B.  (m). 

9.  The  other  facts  being  as  in  the  last  illustration,  some  of  the  water 
runs  into  the  cutting,  and  wets  and  damages  some  clothes  belonging  to 
D.,  who  is  at  work  in  an  adjoining  field  and  has  deposited  them  there. 
A.  has  not  wronged  J>.  (n). 

10.  A.  leaves  his  gate,  opening  on  a  highway,  insufficientij fastened; 
A.'s  horse  gets  through  the  gat^  and  kicks  B.,  who  is  lawfully  on  the 
highway.  If  the  horse  was  not  to  A.'s  knowledge  a  vicious  one,  A.  has 
not  wronged  B.  (o). 

11.  A.  is  the  owner  of  a  field  in  which  he  keeps  horses.  A.  neglects 
the  repair  of  the  gate  of  this  field,  whereby  a  horse  breaks  down  the  gate, 
strays  into  B.'s  adjoining  field,  and  kickn  and  injures  a  horse  of  B.*8 
which  is  there  kept.    A.  has  wronged  B.  (p). 

{h)   Vandenburgh    v.     Truax^    4  Lynch  v.  Nurdin, 
Denio  (N.  T.),  464,  with  change  of  {m)  Hill   v.   iV<?ir    River   Co.,  9 

local  colouring.  B.   &    S.    303.      The    distinction 

(t)  lUidge  v.  Ooodicin,  Lynch  v.  between  this  and  the  next  case  is 

Kurdin,  cited  in  Clark  v.  Chambers^  possibly  too  fine. 
3  Q.  B.  D.  331.    The  Squib  case  (n)  Gf.  Sharp  v.  Powell,  L.  R.  7 

{Seott  V.   Shepherd)  seems    hardly  G.   P.   253.      But   illustrations  8 

worth  adding  to  these.  and  9  would  perhaps    be   better 

(A)  Lynch  v.  Nurdin,  I  Q.  B.  29.  omitted. 
Manyan  v.  AUerton,  L.  R.  1  Ex.  (a)  Coxy.  Burbidye,  ISC. B.'S, S. 

239,    can    hardly    be    supported  430. 
against  this.  {p)  Lee  v.  Itiley,  18  C.  B.  N.  S. 

(/)  Gase  put  by  Denman  G.  J.  in  722. 
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12.  A.  is  driving'  an  ox  through  the  street  of  a  town  with  due  care  and 
caution.  The  ox  goes  off  the  road  into  B.'s  shop  and  does  damage  to 
B.'s  goods.  The  ox  maj  he  liable  to  be  impounded,  bat  B.  cannot  sue 
A.  for  compensation,  for,  although  the  damage  is  the  natural  couse- 
quence  of  the  ox  strajiog,  A.  has  done  no  wroug  {q). 

11.  Subject  to  the  provisions  of  this  Act  and  to  the  law  Survival 
of  limitation  every  right  of  action  under  this  Act  is  avail-  ties  and ' 
able  against  and  for  the  executors,   administrators   and  ™^^. 
representatives  of  the  wrong-doer  and  the  person  wronged  t^tiveB- 
respectively  (r). 

12,  For  the    purposes    of  this    Act,  it  is   immaterial  liability 
whether  the  facts   constituting  a  wrong  do   or  do  not  unaffected 
amount  to  an  offence  («) .  sLt  fact 

amount- 

I/lmtrations.  Sf^**" 

1.  A.  being  at  work  on  a  building,  by  carelessness  lets  fall  a  block  of 
44tone  on  B.,  who  is  lawfully  passing  by,  and  B.  is  thereby  so  injured 
that  he  shortly  afterwards  dies.  A.  has  wronged  B.,  and  B.'s  executors 
can  sue  A.,  though  A/s  act  may  be  an  offence  under  sect.  304a.  of 
the  Penal  Code. 

2.  A.  wrongfully  takes  B.*8  cow  out  of  B.'s  field  and  detains  it  under 
pretence  that  he  bought  it  at  an  auction -sale  in  execution  of  a  decree. 
B.  can  sue  A.,  though  A.'s  act  may  be  an  offence  under  sect.  378  of  the 
Penal  Code. 

{q)  TilleUy,  Ward^  10  Q.  B.  D.  would  have  a  right  to  compensation 

17.    But  ^M^-v  whether  desirable  to  under  Act  XIII.  of   1855  would, 

adopt  this  for  India.  An  experienced  under  this  clause,  have  none.     But 

judicial  ofBcer  (Punjab)  regards  it  I  think  that  the  rights  created  by 

as  ^  *  very  queer  law  and  of  doubtful  Lord  Campbell's  Act,  and  ActXIII. 

equity."     As  to  impounding,  Ben.  of  1855,  which  copies  it,  are  anoma- 

Act  iV.  of  1866,  s.  71  (and  other  lous  and  objectionable,  so  far  as 

local  Acts).  they  produce  results  different  from 

(r)  This  is  intended  to  supersede  those  which  would  be  more  simply 

Acts  XII.  and  XIII.  of  1855,  and  produced  by  abolishing  the  common 


if  adopted,  will  also  involve  some  law  maxim. 
Might  amendment  of  Act  XV.  of  («)  The    old   rule,   or  supposed 

1877    (Limitation).     The    maxim  rule,  as  to  the  civil  remedy  being 

*  *  actio  personalis  moritur  cum  per-  **  merged  in  the  felony,"  is  aU  but 

flona,"    rests    on    no    intelligible  exploded  in  England,  and  the  H.C. 

principle,  and  even  in  Enirland  is  of  Calcutta,  as  long  ago  as  1866, 

more  than  half  falsified  by  par-  decided   against    its    Moption    in 

ticular  exceptions.    I  submit  (after  India  :  see  Illmt.  2  ;  Shama  Churn 

Bentiiam)  that  there  is  no  place  for  Boae  v.  Bhola  Naih  Dutt,  6  W.  B. 

it  in  a  rational  and  simplified  oode.  (Civil    Kef.)  9.      Cf.    Viranna  v. 

I  do  not  overlook  the  consequence  Nagiyyah,   1    L.   R.    3    Mad.    6, 

that  in  some    cases  persons  who  following  the  H.  C.  of  Calcutta. 

qq2 
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Liability         18.  Every  one  is  liable  for  wrongs  done  by  his  authority 

of'a^itf*  or  done  on  his  behalf  and  ratified  by  him  (t). 

Liability        14.  (1)  An  employer  or  master  is  liable  for  the  wrongs 

of  servant,  of  his  servant,  whether  authorised  or  ratified  by  him  or 

not,  if  and  so  far  as  they  are  committed  in  the  course 

of  the  servant's  employment,  and  for  the  employer's  or 

master's  purposes. 

(2)  The  master  of  a  person  engaged  on  any  work  is 
that  person  who  has  legal  authority  to  control  the  per- 
formance of  that  work,  and  is  not  himself  subject  to  any 
similar  authority  in  respect  of  the  same  work. 

Exception  1  {x). — Where  the  person  wronged  and  the 
wroDg-doer  are  servants  of  the  same  master,  and  the 
wrong  is  done  in  the  course  of  one  and  the  same  employ- 
ment on  which  they  are  at  the  same  time  engaged  as  such 
servants,  the  wrong-doer  not  being  in  that  employment 
set  over  the  person  wronged,  the  master  is  not  liable 
unless  he  knew  the  wrong-doer  to  be  incompetent  for  that 
employment,  or  employed  him  without  using  reasonable 
care  to  ascertain  his  competence. 

Explanation  {y). — For  the  purposes  of  the  foregoing- 
exception  the  whole  and  every  part  of  the  ordinary  service 
of  a  household  is  deemed  to  be  one  and  the  same  employ- 
ment. 


[t)  See  Girith  Chunder  Dm  v. 
GiilanderSf  Arbuthnot  ^  Co.y  2 
B.  L.  K.  140,  O.  C. ;  Sani  Sham- 
thoondri  JDeba  v.  JDubhu  Jiiinnduly  2 
B.  L.  R.  227,  A.  C.  Both  these 
oases  seem  to  turn  on  a  question 
of  fact  whether  under  all  the  cir- 
cumstances the  defendant  had 
authorized  or  ratified  the  act 
complained  of. 

{x)  This  is  a  large  alteration  of 
English  law,  and  intended  so  to  be. 
The  Employers*  Liability  Act  of 
1880  is  an  awkward  and  intricate 
compromise,  and  evidently  will  not 
aerve  as  a  model.   The  final  proviso 


is  only  existing  law.  [Perhaps  thi» 
exception  would  be  better  dealt 
with  in  a  separate  Act.] 

(y)  This  seems  needful:  other- 
wise, as  suggested  in  some  of  the 
English  authorities,  if  the  stable- 
boy  leaves  a  pail  about,  and  the 
coachman  breaks  his  shin  over  it  in 
the  dark,  the  coachman  shall  have 
an  action  against  the  master,  &c., 
which  would  be  inoouvtrnient.  The 
real  question  is,  what  risks  \a 
it,  on  the  whole,  reasonable  to 
expect  the  servant  to  take  as  being 
naturally  incidental  to  his  employ- 
ment? 
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Exception  2  (z), — A  person  who  is  compelled  by  law  to 
Tise  the  services  of  another  person,  in  the  choice  of  whom 
he  has  no  discretion,  is  not  liable  for  wrong  committed 
by  that  other  in  the  course  of  such  service. 

Illustrations. 

1.  A.  directs  his  servant  B.  to  put  a  heap  of  rubbibh  in  his  garden, 
near  the  boundary,  but  so  as  not  to  interfere  Tirith  his  neighbour  C.  B. 
executes  A.'s  order,  and  some  of  the  rubbish  falls  over  into  G.'s  garden. 
A.  has  wronged  G.  (a), 

2.  A.  sends  out  his  Fervant  B.  with  a  carriage  and  horAe.  B.  over- 
takes C.*s  carriage  and  horse  on  the  road,  and  strikes  C.'s  horse  in  order 
to  make  G.'s  driver  draw  aside  and  let  him  pass.     A.  has  wronged  G. 

3.  A.  sends  out  his  servant  B.  with  a  carriage  and  horse.  B.  meett 
C's  carriage  and  horse,  and  strikes  G.'s  horse  in  order  to  bring  G.'s 
driver,  with  whom  he  has  a  private  quarrel,  into  trouble.  A.  has  not 
wronged  G. 

4.  A.  sends  out  his  servant  B.  with  a  cart  on  business  errands.  In  tlie 
course  of  doing  A.'s  bus'noss,  B.  takes  a  longer  way  for  a  purpose  of  hi.< 
own,  and  by  careless  driving  runs  over  G.  After  finishing  his  business, 
and  as  he  is  driving  home,  B.  picks  up  a  friend  D. ;  D.  persuades  B.  to 
drive  him  in  another  direction,  and  by  careless  driving  B.  rims  over  E. 
A.  is  liable  to  G.,  but  he  is  not  liable  to  £.  {b), 

5.  N.,  a  passenger  by  the  X.  Company's  railwHv,  books  for  Allahabad, 
and  takes  his  seat  in  a  train  whicli  is  in  fact  going  thither.  A.  is  a 
servant  of  the  company  whose  duty  is  (among  other  things)  to  see  that 
passengers  do  not  get  into  wrong  trains  or  carriages.  A.,  erroneously 
Rnppo>ing  N.  to  have  got  into  a  train  which  is  not  going  to  Allahabad, 
pulls  him  out  of  the  carriage  as  the  train  is  starting,  whereby  N.  falls 
on  the  platform  and  is  injured.  The  X.  Gompany  has  wronged  N., 
«ven  if  A.'s  instructions  were  that  he  muat  not  use  fone  to  remove 
passengers  from  a  wrong  carriage  (r). 

[6.  B.  is  A.'s  servant ;  part  of  his  duty  is  to  light  the  fire  in  a  oertain 
room  in  A.'s  house.  B.  finds  difficulty  in  lighting  the  fire  from  the 
chimney  being  foul,  and  makes  a  fire  of  straw  under  the  chimney  in  order 

[z)  Gompulsory    pilotage  is  the  deviation  was  not  such  that  he  had 

chief — I  tnink  the  only — cafco  to  censed  to  be  in  the  cour.se  of  his 

which  this  exception  applies.  f^mploymont  as  A.'s  servant  when 

,  .   ^  n-         n  "D     f   ri  ^©  ran  over  G." ;  cf.  Whatman  v. 

^,9  I3?  R 'r   268?'''''  ^^'^^'  rear.on,  L.  R.  3  G.  P.  422  ;  though 

,)9l  [33  K.  K.  2b8J.  ^j^j^  ^^^j^  involve  some  innova- 

(//)  Slornf    V.   Ashtony   L.   R.   4  tion.     I  think  the  distinctions  in 

Q.  B.  476,  and  cases  there  cited.   I  the  Engli>h  cases  are  too  fine, 

should  prefer  to  say:   "A.  is  not  (c)  BayleyY.  Manchester,  ShfJfieU 

liable  to  E.,  and  ho  is  liable  to  G.  <f  Lincolmhire  If,  Co.,  L.  R.  8  (J.  P. 

oiily  if  it  appears  as  a  fact  that  B.*s  148. 
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to  dear  it.  The  houBe  takes  fire,  and  damage  is  done  thereby  to  the  house 
and  goods  of  a  neighbour  C.  B.  only,  and  not  A.,  has  wronged  C,  for 
it  was  not  B.'s  business  as  A.'s  servant  to  cleanse  the  chimney]  (</). 

7.  C,  a  customer  of  A.*s  bank,  cashes  a  draft,  and  by  mistake  leaT(» 
some  of  his  money  on  the  counter.  He  returns  and  takes  it  up  hurriedly ; 
B.,  one  of  the  bank  clerks,  thinks  he  has  stolen  some  of  the  bank's  money, 
and  pursues  and  arrests  him.  A.  has  not  wronged  C,  inasmuch  as  it  i» 
no  part  of  a  bank  clerk's  duty  to  pursue  or  arrest  thieves,  although  he 
might  be  justified  in  so  doing  if  theft  had  really  been  committed  {e). 

8.  N.  is  a  platelayer  in  the  service  of  X.  Railway  Company.  He  makes 
a  journey  on  the  company's  service  in  a  train  on  the  company's  line.  By 
the  negligence  of  a  pointsman  employed  by  the  company,  the  train  goes  off 
the  line  and  N.  is  injured.    The  X.  Company  is  liable  to  N.  (/). 

[9.  P.  is  an  engine-driver  in  the  service  of  the  X.  Railway  Company. 
A  train  which  ho  is  driving  in  the  course  of  his  service  goes  off  the  line 
by  the  negligence  of  Q.,  a  generally  competent  pointsman  also  in  the 
company's   service,  and    F.    is   injured.      The  X.  Company   is  liable 

top.](y). 

10.  A  steamship  of  the  A.  company,  being  navigated  up  the  harbour  of 
Bombay  by  a  compulsory  pilot,  ruus  down  B.'s  bagalo.  If  the  A .  Company 
can  show  that  the  collision  was  due  to  the  unskilf  ulness  of  the  pilot,  and  not 
of  their  own  master  or  mariners,  A.  Company  has  not  wronged  B.  (A). 


{d)  M*Kenzie  v.  M*Leod,  lOBing. 
386  [38  R.  R.  477].  Strictly  the 
question  here  is  one  of  fact.  But  the 
Court  evidently  not  only  acquiesced 
in  but  approved  the  finding  of  the 
jury.  A  Punjab  officer  says  the 
illustration  is  too  refined,  **un- 
suited  to  India,  and  objectionable 
on  principle  in  relation  to  that 
country."  No  harm  could  be  done 
by  onutting  it. 

(e)  Cf.  Allen  v.  Z.  i'  S.  JF,  i?. 
Co.,  L.  R.  6  Q.  B.  65,  69.  In  the 
case  here  supposed  a  private  person 
would  in  India  be  entitled  to 
arrest  the  thief,  if  theft  were 
really  coounitted  in  his  view :  Cr. 
P.  C.  69. 

(/)  Intended  to  reverse  a  case  of 
Tamer  v.  S,  P.  ^  D.  R.  Co,  in  the 
H.  C.  AIlahabEul,  not  reported 
(Alexander,  p.  38) ;  cf .  Tumiey  v. 
Midland  R,  Co.,  L.  R.  1  C.  P.  291. 
Railway  Companies  will  not  ap- 
prove of  the  change,  but  it  would 
leave  them  better  off  than  they  are 


on  the  Continent  of  Europe. 

{g)  Contra,  Farwell  v.  Boston  ^ 
Worcester  Railroad  Corporation,  4 
Met.  49,  Bigelow  L.  C.  688.  Oa 
principle,  I  think  that,  if  there  i» 
to  be  »iny  exception  at  all  in  the 
master's  favour,  it  should  go  as  far 
as  this.  It  seems  to  me  that  the 
engine-driver  and  the  pointsman 
are  as  much  in  one  and  the  same 
employment  as  the  engine-driver 
and  the  guard,  and  that  the 
reasoning  of  the  Massachusetts 
case  is,  on  the  facts  of  that  case, 
correct.  But  the  Employers'  Lia- 
bility Act,  1880,  s.  1,  sub-s.  6, 
appears  to  reverse  the  commun  lav 
rule  in  this  very  point.  I  do  not 
believe  it  possible  to  fix  the  limits 
of  the  exception  satisfactorily,  and 
I  would  submit  whether  it  is  worth 
keeping  at  all,  except  as  regards 
domestic  servants. 

(A)  Muhammad  Ytuuf  v.  P.  ^  0. 
Co.,  6  Bombay  H.  C.  98,  Alexander, 
p.  37. 
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16.  (1)  Joint  wrong-doers    are  jointly  and   severally  Joint 
liable  to  the  person  wronged. 

(2)  Persons  who  agree  to  commit  a  wrong  which  is  in 
fact  committed  in  pursuance  of  that  agreement  are  joint 
wrong-doers  even  if  the  wrongful  act  is  committed  by  or 
under  the  immediate  authority  of  some  or  one  only  of 
those  persons  (t). 

(3)  Where  judgment  has  been  recovered  against  some 
or  one  of  joint  wrong-doers  without  the  other  or  others, 
no  other  suit  can  be  brought  by  the  same  plaintiff  or  in 
his  right  for  the  same  cause  of  action  against  the  other 
or  others  (A). 

(4)  Any  one  of  joint  wrong-doers  is  not  entitled  to 
contribution  or  indemnity  from  any  other  of  them  in 
respect  of  compensation  for  a  wrongful  act  which  he  did 
not  at  the  time  of  doing  it  believe  in  good  faith  to  be 
lawfully  authorised  (/). 

(t)  BeeGanethSinffhY.RamHaJaj      the  others  ought  to  be  preserved 
3  B.  L.  R.  441,  P.  C.  in  British  India.    It  is 


{k)  It  may  be  worth  oonaideiing  not  followed  in  the  United  States, 

whether  the   rule  that  judgment  (/)  Adamson  v.  Jarv\»^  4  Bing.  66 

against  some  or  one  of  joint  wrong-  [29  R.  R.  603] ;  Belts  v.  Oibhins^  2 

doers  is  a  bar  to  any  suit  against  A.  &  E.  57  [41  R.  R.  381]. 
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Chapter  II. 

General  Exceptions. 

Protojtion       16  ^ni).  Nothing  is  a  wrong  whioh  is  done  by  or  by  the 
officers       warrant  or  order  of  a  judge  or  other  judicial  officer  or 
jud^ciaf^  person  acting  judicially :  Provided,  as  regards  the  exemp- 
ordew.       ^qj^  from  liability  of  any  such  judge,  officer,  or  person 
acting  judicially,  that  he  at  the  time  was  acting  in  the 
discharge  of  his  judicial  duty,  and  if  he  had  not  juris- 
diction to   do  or  order  the  act  complained  of,  in  good 
faith  believed  himself  to  have  such  jurisdiction  :  Provided 
also  as  regards  the    exemption    from    liability  of    any 
person  executing  a  judicial  order,  that  the  warrant  or 
order  is  such  as  he  would  be  bound  to  execute  if  within 
the  jurisdiction  of  the  person  issuing  the  same. 

Explanation. — The  motives  with  which  a  judge  or  judi- 
cial officer  acts  within  his  jurisdiction  are  immaterial  (h). 

I/lustraiions. 

1.  Z.f  not  being  a  domestio  servant,  ia  charged  before  A.,  a  magistrate, 
under  a  local  regulation  with  *'  miabehayiour  as  a  domestic  seryant/*  and 
sentenced  bj  him  to  imprisonment  without  proper  investigation  of  the 
facts  which  show  that  Z.  is  not  a  domestic  servant.  A.  has  wronged  Z., 
for  though  he  maj  have  believed  himself  to  have  jurisdiction,  he  could 
not  under  the  circumstances  so  believe  in  good  faith  within  the  meaning 
of  this  section  (o). 

2 .  B .  is  accused  of  having  stolen  certain  goods.  A. ,  a  deputy  magistrate 
causes  B.'s  wife  (against  whom  no  evidence  is  offered)  to  be  arrested  and 

(fn)  Act  XVIII.  of  1850,  with  tion  of  suits  for  judicial  acts  is  left 
some  condensation.  As  to  criminal  to  stand  over.  Provision  in  that 
prosecution,  Cr.  P.  C.  197.  This,  behalf  should  perhaps  come  under 
of  course,  does  not  apply  to  such  the  title  of  Remedies, 
a  ca.«e  as  that  of  taking  the  wrong  /  \  n  n  'j  -ar'T*  .  j  r, 
man'sgoods.  which  is  not  an  exeou-  «  ^loY^'c'^,:'  \^i^i 
tion  of  the  order.  In  criminal  law  ^'"'.}''  ^-  "■  C-  3*8  ;X'!l\"V 
the  exception  is  wider,  P.  C.  79.  Jgf^"^  ■^'^'"-  ^-  ^-  »•  ^  ^H. 
For  the  English  law  and  authori- 
ties, see  Sroitt  y.  StatiMfield,  L.  R.  3  {o\  VUholw  Malkirt  y.  Corfield, 
Ex.  220.    The  question  of  limita-  3  B.  H.  C.  Appendix. 
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imprisoned  for  twcutj-four  hoars,  for  the  purpose,  as  it  is  snggestcd,  of 
compelling  B.  to  appear.  A.  has  wronged  B.'s  wife,  for  he  could  not  in 
good  faith  believe  himself  to  have  jurisdiction  to  arrest  her  ( p), 

3.  A.,  a  customs  officer,  purporting  to  act  under  the  provisionfl  of 
Act  YI.  of  1863,  imposes  a  fine  on  B.,  who  to  A/s  knowledge  is  a  foreigner 
residing  out  of  British  India,  on  the  alleged  ground  that  B.  is  intereRted 
in  goods  unlawfully  imported  in  a  vessel  of  which  B.  is  in  fact  owner. 
In  B.'s  absence  A.  seizcH  and  sells  goods  of  B.*8  for  the  alleged  purpo^o  of 
satisfying  the  fine.  A.  does  not,  before  these  proceedings,  take  legal  advice 
or  give  B.  an  opportunity  of  being  heard.  A.  has  wronged  B.,  for  under 
these  circumstances,  though  he  may  have  believed  himself  to  have  juris- 
diction, ho  could  not  so  believe  in  good  faith  within  the  meaning  of  this 
section  {q). 

4.  A.,  a  magistrate,  makes  an  order  for  the  removal  of  certain  propeity 
of  B.'s,  acting  on  a  mistaken  construction  of  a  local  regulation.  If  the 
act  is  judicial,  and  the  mistake  such  as  a  magistrate  of  ordinary  qualifi- 
<!ations  might,  in  the  opinion  of  the  Court,  entertain  after  fair  inquiry 
and  consideration,  A.  has  not  wronged  B.  (r). 

5.  A  local  Act  gives  power  to  magistrates  (among  other  things)  to 
remove  obstructions  or  encroachments  in  highways.  A.,  a  magistrate, 
makes  an  order  purporting  to  be  under  this  Act  for  the  removal  of  certain 
Ateps  in  front  of  Z.'s  house.  If  this  order  is  in  exoens  of  the  power  given 
by  the  Act,  A.  has  wronged  Z.,  inasmuch  as  the  proceeding  is  not  a 
judicial  one(»). 

17.  Where   an   act  is   done  in   a    due    or  reasonable  Protection 

of  execu- 
manner —  tivo  offi- 

cers and 
(a)  by  a  public  officer  in  obedience  to  an  order  given  persons 

by  a  person  whom  he  is  generally  bound  io  ]^^i     ^ 
obey,  that  order  being  such  as  he  is  bound  to  ^^^^^' 
obey,  or  such  as  he  in  good  faith  believes  him- 
self bound  to  obey ; 

{p)  Vinayab Disakar  y.  Bailtchd,  Thaihamayyaftgary  6  M.  H.  C.  423. 

3  B.  H.  C.  Appendix,  36.  it  is  assumed  that  the  making  of  an 

{q)   Collector    of    Sea   Ciiaiomn  v.  order  of  the  same  kind  under  the 

Ptinniar  Chithambaramj  I.  L.  R.  1  similar  geneml  provisions  of  the 

Mad.  89.  Cr.   P.   C.   308,   is  a  judicial  act 

(r)  Ragunida  Rau  v.  Nathamtmi,  within  the  meaning  of  Act  XVIII. 

6  M.  H.  C.  423.  of  1850.     I  cannot  reconcile  these 

(«)   CAunder    Narain     Singh     v.  authorities,   and   submit  for  oon- 

Brij'o  Bullub    Gooyee    (A.   C.),    14  sideration  which  view  is  to  be  pre- 

B.  L.  R.  254.     But  in  Seshaiyangar  ferred.      The  Bengal   case  is  the 

V.  R,  Ragunatha  Row,  5  M.  H.  C.  later  (1874),  and  the  Madras  cases 

345,  and  the  very  similar  case  of  were  cited  in  it. 
S.   Rffgundda    Rau    v.   Nathamuni 
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(b)  by  a  person  acting  in  execution  of  a  duty  or  exer- 
cise of  a  discretion  which  he  is  by  law  bound  to 
perform  or  exercise,  or  as  in  execution  of  a  duty 
or  exercise  of  a  discretion  which  he  in  good  faith 
believes  himself  to  be  bound  by  law  to  perform 
or  exercise ; 

that  act  does  not  render  the  officer  or  other  person  so 

doing  it  liable  as  for  a  wrong. 

IllmtrationB. 

1.  A.,  a  judge's  peadab,  is  ordered  \xj  the  jadg^  to  seize  B.*s  goods  in 
execution  of  a  decree,  and  does  so.  Though  the  proceedings  may  haTe 
been  irreg^ar,  or  the  specific  goods  which  A.  is  ordered  to  seize  maj  not 
be  the  goods  of  the  person  against  whom  execution  was  adjudged,  A.  has 
not  wronged  B. 

2.  A.,  a  policeman,  is  ordered  by  his  superior  officer  to  arrest  B.,  and  in 
good  faith  believes  the  order  to  be  lawful .  Whether  the  order  is  lawful  or 
not,  A.  does  no  wrong  to  B.  by  using  toward  B.  such  force  as  is  reasonably 
necessary  to  effect  the  arrest.  But  A.  does  wrong  to  B.  if  he  strikes  him 
otherwise  than  in  self-defence,  or  in  any  other  manner  uses  exoessiTe 
forco  towards  him. 

Protection       ig^  Nothing  is  a  wrong  which  is  done  regularly  and  in 
judicial      good  faith  by  any  person  in  the  exercise  of  a  discretion 
of  a  judicial  nature  to  which  the  party  complaining  is 
lawfully  subject  by  custom  or  agreement  {t). 

Illmtratiom, 

1 .  The  articles  of  association  of  a  joint  stock  oompany  provide  that  *'  an 
extraordinary  general  meeting  speciaUy  called  for  the  purpose  may  remove 
from  his  office  any  director  for  negligence,  misconduct  in  office,  or  any  other 
reasonable  cause.*'  A.,  being  a  director  of  a  company,  is  charged  with 
misconduct  in  his  office,  and  an  extraordinary  special  meeting  is  duly 
called  to  consider  these  charges.    A.  is  summoned  to  this  meeting,  but 

[t)  The  words  <*  regularly  and  in  club,  and  the  like,  call  observing 

good  faith  * '  are  meant  to  cover  what  the  rules  of  natural  justice :  Inier- 

the  English  authorities  on  depri-  wick  v.  Snell,  2  Mac.  &  O.  216. 
ration  of  office,  expulsion  from  a 


acts. 
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does  not  attend.  The  meeting  resolves  to  remove  A.  from  his  offioe.  '  No 
-WTODg  is  done  to  A.,  even  if,  in  the  opinion  of  the  Court,  the  charges 
against  him  were  not  well  founded. 

2.  The  rales  of  a  club  provide  that  if  in  the  opinion  of  the  committee 
the  oonduct  of  a  member  is  injurious  to  the  character  and  interest  of  the 
club,  the  committee  may  recommend  that  member  to  resign,  and  that  if 
the  conmiittee  unanimously  deem  the  offence  of  so  grave  a  character  as  in 
the  interests  of  the  club  to  warrant  the  member's  expulsion,  they  may 
suspend  him  from  the  use  of  the  club.  The  committee  must  not  suspend 
a  member  under  this  rule  without  giving  him  fair  and  sufficient  notice  of 
the  charges  against  him,  and  an  opportunity  of  meeting  them  (w). 

But  if,  after  giving  such  notice  and  opportunity,  and  making  reasonable 
inquiry,  the  committee,  acting  in  g^od  faith,  are  of  opinion  that  the  con- 
duct of  a  member  is  so  injurious  to  the  character  and  interests  of  the  club 
as  to  warrant  his  expulsion,  and  suspend  him  accordingly,  they  do  not 
wrong  that  member  {x). 

3.  {^Stated  for  consideration.'] 

A.  and  B.  are  members  of  the  same  Hindu  caste.  A.  is  president  of  the 
annual  caste  feast,  to  which  B.  is  entitled,  according  to  the  usage  of  the 
caste,  to  be  invited.  A.  wilfully,  and  without  reasonable  belief  in  the 
existence  of  any  cause  for  which  B.  ought  to  be  excluded,  and  without 
taking  any  of  the  steps  which,  according  to  usage,  ought  to  be  taken 
before  excluding  a  member  of  the  caste  from  the  feast,  causes  B.  not  to  be 
invited,  whereby  B.  suffers  in  character  and  reputation.  A.  has  wronged 
B.  W. 

19  (s).  Nothing  is  a  wrong  which  is  done  by  or  by  Protection 
order  of  a  person  having  lawful  authority,  and  in  exer-  lawful 
cise  thereof,  to  any  one  for  the  time  being  under  that  ^^  ^^^^  ^' 
authority,   provided  that   the  authority  is   exercised  in 
good  faith,   without    using    excessive   force,   and    in    a 

(m)  lUher  V.  Keane,  11  Ch.  D.  similar  wrongs. 
353.  («)  This  is  intended  to  cover  the 

{x)  Labouchere  T,  Whamcliffe^  13  cases  of  masters  of  vessels,  parents, 

Ch.   D.   at  p.    362  ;    Dawkens  v.  guardians,  and  persons  in /oeo^ar^i- 

Antrotm,  17  Ch.  Div.  615.  ti».     The  provisions  of  21  Geo.  III. 

(y)    Dhurmehund    v.    Nanabhaee  c.  70,  ss.  2,  3,  will,  I  presume,  be 

Goobalehundy    1   Borr.   11,  hed  qu,  unaffected  by  this.     Illustrations 

•See  Bhftgwan  Meetha  v,  Kaiheeram  of  the  authority  of  a  parent  or 

Govurdhun^  2  Borr.  323.  The  better  schoolmaster  are  purposely  omitted, 

opinion  seems  to  be  that  suits  for  Custom  and  feeling  m  these  things 

loss  of  caste  are  not  to  be  allowed.  vary  from  time  to  time,  and  from 

This  illustration  should   then  be  place  to  place.      It  may  not  be 

omitted ;  and  the  proper  place  for  practicable    to    judge    European, 

the  rule  that  a  suit  for  loss  of  caste  Hindu,  and  Muhammadan  psrents 

as  such  does  not  lie  would  seem  to  or  masters  by  precisely  the  same 

be  the  title    of   defamation    and  standard. 
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regular,  or  in  default  of  applicable  rule  or  ouBtom,  an 
usual  and  reasonable  manner. 


Protection 

of  acts 

done 

under 

aathority 

oonferred 

by  law. 


Illustrations, 

1.  A.,  the  master  of  a  ship,  believing  and  having  reasonable  cauM  to 
believe  that  B.,  one  of  the  orew,  in  about  to  head  a  mutiny  against  him, 
causes  B  to  be  seized  and  put  in  confinement.  A.  has  not  wronged  B., 
but,  after  having  provided  for  the  immediate  discipline  and  safety  of  the 
ship,  A.  must  not  further  punish  B.  without  holding  an  inquiry  and  giving 
B.  an  opportunity  of  being  heard  in  his  own  defence. 

2.  A  person  having  the  lawful  custody  of  a  lunatic  does  no  wrong  to  the 
lunatic  by  using  for  his  treatment  such  usual  and  reasonable  restraint  as  is 
approved  by  the  judgment  and  practice  of  competent  persons  (a). 

20.  Nothing  is  a  wrong  which  is  duly  done  by  a  person 
acting  in  execution  of  an  authority  conferred  upon  him 
by  law  : 

Provided  that  where  the  authority  is  conferred  for  the 
benefit  of  the  person  exercising  it,  he  must  comply  with 
all  conditions  prescribed  by  law  for  such  exercise,  and 
must  avoid  doing  any  unnecessary  harm  in  such  exercise. 


Illustrations, 

1.  The  X.  Railway  Company  is  authorized  to  make  and  work  a  railway 
passing  near  Z.*s  house.  Z.  is  put  to  inconvenience,  and  the  structure  of 
his  house  injured,  by  the  noise  and  vibration  necessarily  produced  by  the 
trains.     The  company  has  not  wronged  Z.  {h). 

2.  The  X.  Railway  Company  in  execution  of  its  authorized  works  makes 
a  cutting  which  affects  the  support  of  A.'s  house  and  puts  it  in  danger  of 
falling.     The  company  has  wrong^  A.  [e). 

[3.  The  X.  Railway  Company  is  authorized  to  raise  and  maintain  on  all 
or  any  part  of  certain  lands  a  railway  with  incidental  works,  workshops, 
and  other  buildings.  The  company  builds  workshops  within  the 
authorized  limits  for  the  purpose  of  making  plant  and  appliances  for  the 
UHO  of  the  railway.  A.  is  a  householder,  near  the  site  of  the  workshops, 
Hud  the  smoke  from  the  workshops  is  such  as  to  create  a  nuisance  to  A.  in 
the  use  and  occupation  of  his  house.    The  company  has  wronged  A.]  [(t). 


(a)  Maude  &  Pollock,  Merchant 
Shipping,  I.  127,  4th  ed. 

(6)  Cases  in  H.  L.  on  compen- 
sation, passim, 

{e)  Biscoe  v.  G.  £.  It.  Co.^  la,  R. 


16  Eq.  636. 

(rf)  JRaJmohtm  Bote  v.  E.  J.  B. 
Co.,  10  B.  L.  R.  241.  [Sed  gn.  see 
London  ^  Brighton  B.  Co.  v. 
Truman,  11  App.  Cas.  45.] 
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21.  A  person  is  not  wronged  who  suffers  harm  through  Acci- 
the  doing  of  a  lawful  aot,  in  a  lawful  manner,  by  lawful  harm 

means,  and  with  due  care  and  caution.  TegU-^ 

gence. 
Illustrations, 

1.  A.  is  lawfully  shooting  at  a  rifle  rangfe.  His  shot  strikes  the  target, 
and  a  splash  of  lead  from  it  strikes  B.,  a  passer-by,  outside  tie  limits 
which  have  been  marked  as  the  limits  of  danger  by  competent  persons. 
A.  has  not  wrong^  B. 

2.  A  is  lawfuUy  shooting  at  a  rifle  rangpe.  His  shot  falls  short, 
ricochets  over  the  butts,  and  strikes  B.,  a  pasier-by,  outside  the  limits  of 
danger  marked  as  aforesaid.  It  is  a  question  of  fact  whether,  having 
regard  to  all  the  relevant  circumstances,  A.  has  or  has  not  used  due  care 
and  caution  («).     If  he  has  not  done  so,  he  has  wronged  B. 

3.  B.  assaults  A.  with  a  knife ;  A.  has  a  stick  with  which  he  defends 
himself.  C,  a  policeman,  comes  up  to  A.* s  assistance.  A.,  in  warding 
off  a  blow  aimed  at  him  by  B.,  strikes  G.  with  the  stick.  A.  has  not 
wronged  C,  jmless  by  ordinary  care  he  could  have  guarded  himself 
without  striking  C.  (/) . 

22.  A  person  is  not  wronged  who  suflFers  harm  or  loss  Harm  in- 
in  consequeoce  of  any  act  done  for  a  lawful  purpose  and  exercise 
in  a  lawful  manner  in  the  exercise  of  ordinary  rights  {g)\     common*' 

rights. 
Illustrations, 

1.  B.  is  a  schoolmaster.  A.  sets  up  a  new  school  in  the  same  village 
which  attracts  scholars  from  B.'s  school  and  so  diminishes  B.'s  profits. 
A.  has  not  wronged  B.  {h), 

2.  The  facts  being  otherwise  as  in  the  last  illustration,  A.  procures  0. 
to  waylay  the  children  going  to  B.*s  school  and  intimidate  them  so  that 
they  cease  to  go  there.  Both  A.  and  0.  have  wronged  B.,  for  A.  may 
not  attract  scholars  from  B.'s  school  to  his  own  by  unlawful  means. 


of  di 


{e)  ^.^.,  it  will  be  manifest  want  yards,  of  itself  go  for  very  little, 

due  care  if  on  moving  from  a  being     an    accident    which    may 

shorter  range  A.  had  omitted  to  put  happen  even  to  a  good  marksman, 
up  his  sight,  and  the  unexplniued  (/ )  Gf .  Brown  v.  Kendall  (Su- 

f act  of  makiiag  a  ricochet  at  a  short  preme    Court,    Massachusetts),    6 

distance,  such  as  200  yards,  might  Gush.  292. 

weUbeheld  to  show  want  of  due  {g)  **  Ordinary  right'*  is  a  rather 

care,  though  it  might  be  explained  vague  phrase,  but  1  cannot  find  a 

as  the  result  of  something  beyond  better  one.   The  use  of  larger  words 

the  shooter's  control,  su3i  as,  for  like  "legal rights"  or  "any right" 

example,   a    defective    cartridge  ;  would  make  this  overlap  Glause  20, 

while,  on  Uie  other  hand,  it  would,  and  perhaps  raise  difficulties, 
at  a  long  rang«,  such  as    1,000  (A)  Y.  B.  U  H.  IV.  47,  pi.  21. 
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3.  A.  is  driving  at  an  ordinary  pace  along  a  road.  B.  is  a  foot- 
passenger  walking  by  the  side  of  the  road.  A  splash  of  mud  from  the 
wheel  of  A.'s  carriage  goes  into  B.'s  eye  and  injures  it.  A.  has  not 
wronged  B.  (»). 

4.  A.  and  B.  are  adjacent  land  owners.  A.  digs  a  deep  well  on  his 
land  to  obtain  water  supply  for  agricultural  purposes.  This  d'gging 
intercepts  underground  waters  which  have  hitherto  supplied  wells  on  B.'s 
land  by  percolation,  and  B.'s  wells  are  dried  up.  A.  has  not 
wronged  B  {k). 

[5.  The  facts  mentioned  in  the  last  illustration  having  happened,  B. 
supplies  himself  with  water  otherwise,  but  afterwards,  not  in  order  to 
obtain  water,  but  in  order  to  be  revenged  on  A.,  B.  digs  a  still  deeper 
well  on  his  own  land,  and  thereby  intentionally  cuts  off  the  supply  of 
water  to  A.'s  well.  Here  B.  has  wronged  A.,  for  he  has  used  his  own 
land  not  for  any  lawful  purpose,  but  only  for  the  unlawful  purpose  of 
doing  wilful  harm  to  A.  (/).] 

6.  A.  is  the  superintendent  of  marine  at  Calcutta.  B.  is  the  owner  of 
a  tug.  The  captain  of  B.*s  tug  having  refused  to  tow  a  Queen's  ship 
except  on  terms  which  A.,  in  good  faith,  thinks  exorbitant,  A.  issues  an 
order  prohibiting  officers  of  the  pilot  service  from  allowing  B.'s  tug  to 
take  in  tow  any  ship  of  which  they  have  charge,  and  B.  thereby  loses 
employment  and  profits.  A.  has  not  wronged  B.,  for  the  order  is  an 
exercise  of  his  lawful  discretion  as  to  the  manner  in  which  a  public  duty 
is  to  be  performed  by  persons  under  his  direction  (»i). 

Harm  23.  A  person  is  not  wronged  who   Buffers  accidental 

voluntary  harm  OF  loss  through  a  risk  naturally  incident  to  the 
to  n^^    doiiigj  ty  ^T^7  other  person,  of  a  thing  to  the  doing  of 

which  the  first-mentioned  person  has  consented,  or  at  the 

doing  of  which  he  is  voluntarily  present. 

li lustrations. 
1.  A.  looks  on  at  a  fencing  matoh  between  B.  and  C.    In  the  course  of 
play  B.'s  foil  breaks,  and  the  broken  end  flies  oif  and  strikes  A.    No 
wrong  is  done  to  A. 

(0  See  L.  R.  10  Ex.  267.  that  it  ought  to  be,  but  was  not  (7 

\k\  1  had  written  «*  for  a  neigh-  H.  L.  C.  at  p.  388)  ;  but  I  know  of 

bouring  village"   after  Chasemore  no  distinct  authority  that  it  is  not 

v.  Richard*,  but  I  am  told  by  an  so ;  the  Roman  law  was  so,  and  the 

Indian  judicial  officer  (Punjab)  that  law  of  Scotland  is  stated  to  be  so 

for  Indian  purposes  it  would  not  do  (Bellas  Principles,  referred  to  by 

to  go  HO  far,  and  that  practice  is  Lord  Wensleydale) ;  and  I  submit 

in  fact  otherwise.    Another  (also  that  on  principle  it  ought  to  be  so 

Punjab)  would  omit  both  this  and  defined.     The  question  of  pdicy 

Illust.  5.  must,  of  course,  be  oarefuUy  oon- 

(/)  This  is  commonly  supposed  not  sidered.     [But   see   now   p.    158, 

to  be  the  law  of  England.     Lord  above.] 

Wensleydale     in      Chasemore      v.  (m)  Rogers  v.   Rajendro  Dutt,  8 

Richards  appears  to  have  thought  Moo.  I.  App.  103. 
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2.  A.  goes  into  a  wood  to  cut  down  a  tree,  and  B.  goes  with  him  for  his 
own  pleasure.  While  A.  is  cutting  a  tree  the  head  of  his  axe  flies  off  and 
strikes  B .  A.  has  not  wronged  B. ,  unless  the  axe  was,  to  A.  *  s  knowledge, 
unsafe  for  use. 

3.  B.  and  G.  are  letting  off  fireworks  in  a  frequented  place.  A.  stops 
near  them  to  look  at  the  fireworks.  A  firework  explodes  prematurely 
while  B.  is  handling  it,  and  the  explosion  injures  both  G.  and  A.  B.  has 
not  wronged  either  G.  or  A.,  though  B.  and  G.  majbe  punishable  under 
section  286  of  the  Indian  Penal  Gode. 

24.  (1)  A  person   is  not  wronged  who  suffers  harm  Acts  done 
or  loss  in  consequence  of  any  act  done  in   good  faith  g^nt. 
and  with  his  free  consent  or  that  of  a  person  thereto 
authorized  by  him : 

Provided  that  the  act  must  be  done  either  in  the 
manner  to  which  he  has  consented,  or  with  due  care  and 
caution  and  in  a  reasonable  manner  from  which  he  has 
not  dissented. 

(2)  In  the  case  of  a  person  under  twelve  years  of  age 
or  of  unsound  mind,  the  consent  of  the  guardian  or  other 
person  having  lawful  charge  of  him  is  necessary  for  the 
purposes  of  this  section,  and  is  also  sufficient : 

Provided  that — 

(a)  the  act  must  be  done  for  the  benefit  of  the  person 

under  twelve  years  of  age  or  of  unsound  mind ; 

(b)  it  must  not  be  intended  to  cause  death  : 

(c)  unless  it  is  intended  to  prevent  death  or  grievous 

hurt  or  to  cure  any  grievous  disease  or  infirmity 
it  must  not  be  intended  to  cause  grievous  hurt, 
nor  be  known  to  the  person  doing  it  to  be  likely 

to  cause  death. 

» 

Explanation, — Nothing  is  by  this  section  exempted 
from  being  a  wrong  which  is  an  offence  under  any  section 
of  the  Indian  Penal  Code  (n). 

(n)  Gf.  P.  G.  ss.  87,  88, 89.    For  expressly  dealt  with,  awkward  ques- 

the  purposes  of  civil  law  it  seems  tions  might  arise  whether  the exoep- 

desirable  to  consolidate  and  simplify  tions  were  the  same  as  in  the  Penal 

these  rather  minute  provisions ;  on  Gode  or  not. 
the  other  hand  if  the  points  are  not 
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Illustrations. 

1 .  A.  and  B.  are  playing  a  game  in  which  a  ball  is  struck  to  and  fro ; 
the  ball,  being  Btmck  by  A.  in  the  usual  manner  in  the  conne  of  the 
game,  strikes  and  hurts  B.     A.  has  not  wronged  B. 

2.  A.  and  B.  practice  sword-play  together  with  sticks,  and  repeatedly 
strike  one  another.  No  wrong  is  done  if  the  blows  are  fairly  given  in  the 
usual  course  of  play. 

3.  A.  performs  a  surgical  operation  on  B.  with  B.'s  consent.  WhateTer 
the  result  of  the  operation,  A.  has  not  wronged  B.  if  he  has  acted  in  good 
faith  with  the  ordinary  skill  and  judgment  of  a  competent  surgeon. 

4.  A.  has  a  valuable  horse  which  has  gone  lame,  and  requests  B.,  a 
farrier,  to  try  on  it  a  particular  mode  of  treatment  which  has  been  recom- 
mended to  A.  B.  does  ro  in  good  faith,  following  A.'8  directions.  The 
treatment  is  unsuccessful,  and  the  horse  becomes  useless.  B.  has  not 
wronged  A. 

5.  A.  and  B.  fight  with  sharp  swords  for  the  purpose  of  trying  their 
skill,  and  woimd  one  another.  Here  A.  has  wronged  B.,  and'B.  ha» 
wronged  A.,  for  their  acts  are  offences  under  section  324  of  the  Indian 
Penal  Code,  and  are  not  within  the  exception  in  section  87. 

6.  A.  requests  B.,  a  farrier,  to  perform  an  operation  on  his  horse.  B. 
knows  that  A.  has  mistaken  the  character  of  the  horse's  injuijr,  and  that 
the  operation  is  unnecessary,  but  conceals  this  from  A.  that  he  may  gain 
more  fees  from  the  subsequent  treatment,  and  performs  the  operation 
according  to  A.'s  request.  Even  if  he  performs  it  skilfully,  B.,  not 
having  acted  in  good  faith,  has  wronged  A. 

Act  dote  26.  A  person  is  not  wronged  who  sofiers  harm  or  loss 
gcDcy  for  in  consequence  of  an  act  done  for  his  benefit  in  good  faith 
bp^p^fit^*  and  without  his  consent,  if  the  circumstances  are  such 
that  it  is  impossible  to  obtain  his  consent,  or  the  consent 
of  the  guardian  or  other  person  in  lawful  charge  of  him, 
if  any,  in  time  for  the  thing  to  be  done  with  benefit  (o). 


benefit 

without 

consent. 


Illustrations. 

1.  A.'s  country  house  is  on  fire.  A.  is  away  on  a  journey,  and  no 
person  authorized  to  act  for  him  is  on  the  spot.  B.,  C,  and  D.,  acting 
in  good  faith  for  the  purpose  of  saving  A.'s  house,  throw  water  on  the 
fire,  which  puts  out  the  fire,  but  also  damages  A.'s  furniture  and  goods. 
B.,  C,  and  D.  have  not  wronged  A. 

2.  Z.  is  thrown  from  his  horse,  and  is  insensible.  A.,  a  sui^^n,  finds 
that  Z.  requires  to  be  trepanned.    A. ,  not  intending  Z.*s  death  but  in  good 


(o)  Cf .  P.  C.  92. 
Penal  Code. 


Illustrations  2  to  5  correspond  with  those  of  the 
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faith  for  Z.'s  benefit,  performs  the  trepan  with  competent  skill  before  Z. 
recovers  his  power  of  judg^g  for  himself.    A.  has  not  wronged  Z. 

3.  Z.  is  cairied  off  hy  a  tiger.  A.  fires  at  the  tiger,  knowing  it  to  be 
likely  that  the  shot  may  kiU  Z.,  but  not  intending  to  kill  Z.,  and  in  g^ood 
faith  intending  Z.'s  benefit.  A.'s  ball  gives  Z.  a  mortal  wound.  A.  has 
not  wronged  Z. 

4.  A. ,  a  surgeon,  sees  a  child  sufPer  an  accident,  which  is  likely  to  prove 
fatal  unless  an  operation  be  immediately  performed.  There  is  not  time  to 
apply  to  the  child's  guardian.  A.  performs  the  operation  in  spite  of  the 
entreaties  of  the  child,  intending  in  good  faith  to  act  for  the  child's  benefit* 
A.  has  not  wronged  the  child  if  the  operation  is  proper  in  itself,  and 
performed  with  competent  skill. 

5.  A.  is  in  a  house  which  is  on  fire  with  Z. ,  a  child.  People  below  hold 
out  a  blanket.  A.  drops  the  child  from  the  housetop,  knowing  it  to  be 
likely  that  the  fall  may  hurt  the  child,  but  not  intending  to  hurt  the  chUd, 
and  intending  in  good  faith  the  child's  benefit.    A.  has  not  wrong^  Z. 

26  (p).  Except  in  the  ease  of  acts  which  if  continued  or  Acts  caus- 
repeated  would  tend  to  establish  an  adverse  claim  of  right,  j^i^.^* 
nothing  is  a  wrong  of  which  under  all  the  circumstances 
a  person  of  ordinary  sense  and  temper  would  not  com- 
plain ;  but  acts  which  separately  would  not  be  wrongs  may 
amount  to  a  wrong  by  repetition  or  combination. 


liltistrations, 

1 .  A.  is  driving  along  a  dusty  road,  and  the  wheels  of  his  carriage  throw 
a  little  dust  on  the  dothes  of  B.,  a  foot-passenger,  which  does  them  no 
harm.  Even  if  A.  was  driving  at  an  incautiously  fast  pace,  A.  has  not 
wronged  B« 

2.  A.  walks  across  B.'s  field  without  B.*s  leave,  doing  no  damage.  A. 
has  wronged  B.,  because  the  act,  if  repeated,  would  tend  to  establish  a 
claim  to  a  right  of  way  over  B.'s  land  {q). 

3.  A.  oasts  and  draws  a  net  in  water  where  B.  has  the  exclusive  right  of 
fishing.  Whether  any  fish  are  caught  or  not,  A.  has  wronged  B.,  because 
the  act,  if  repeated,  would  tend  to  establish  a  claim  of  right  to  fish  in 
that  water  (r). 

{p)  Cf.  P.  C.  95.    As  regards  unless  it  has  become  familiar  in 

civil  liability,  this  is  not  at  present  India,  qu.  whether  it  be  desirable 

the  law  of  England,  but  it  is  the  to  give  prominence  to  it. 

practice    and    understanding     of  (r)  Holford  v.  Bailey,  Ex.   Gh. 

English  people.  13  Q.  B.  426,  444,  18  L.  J.  Q.  B. 

(9)  Undoubted  English  law ;  but  109,  112. 

B  R 
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Private  27.  A  pereon  who  duly  exercises  the  right  of  private 

defence,  as  defined  by  the  Indian  Penal  Code,  does  no 
wrong  to  the  person  against  whom  he  ex^cises  it. 

Note. — Would  it  be  proper  to  add  ezoeptions  answermg  to  P.  C.  81  and 
94,  or  either  of  those  enaotments  P  On  the  whole  I  think  not.  Even  in 
criminal  law  the  Umits  of  the  exouae  fnmished  by  "  compnlaiye  necessity  " 
are  difficult  to  fix.  In  the  first  form  of  the  Penal  Oode  the  problem  was 
abandoned  as  hopeless  (see  Note  B.  to  the  Commissioners*  draft  as  reported 
to  the  Gk>Temor-G^neral  in  Council) ;  and  in  the  existing  Code  there  is 
still  some  vagueness ;  the  illustrations  to  s.  81  are  only  of  acts  done  for 
the  benefit  of  others,  though  the  text  of  the  section  would  cover  acts  done 
to  avoid  harm  to  the  agent's  own  person  or  property.  The  dicta  in  Scott 
V.  Shepherd  certainly  do  tend  to  show  that  '*  compulsive  necessity  "  (per 
De  Grey  C.  J.)  may  furnish  an  excuse  from  civil  liability ;  but  I  cannot 
help  thinking  that  if  in  that  case  Willis  or  Ryal  had  been  worth  suing,  and 
had  been  sued,  it  would  have  been  held  that  they,  as  well  as  Shepherd, 
were  trespassers.  I  am  not  aware  of  any  authority  for  excluding  civU 
liability  in  the  cases  provided  for  by  P.  C.  94,  and  I  do  not  think  it  would 
be  desirable  to  exdude  it. 

A  possible  but  rare  class  of  exceptional  cases  is  purposely  left  untouched . 
It  is  settled  that  infancy,  lunacy,  and  voluntary  drunkenness  are  not  in 
themselves  grounds  of  exemption  from  liability  for  dvll  wrong.  But  it 
may  well  be  thought  that  in  cases  where  the  existence  of  a  particular 
intent  or  state  of  mind  is  material  (as  malicious  prosecution,  and  in  some 
parts  of  the  law  of  libel),  lunacy,  &c.,  must,  if  present,  be  taken  into 
account  as  facts  relevant  to  the  question  whether  that  intent  or  state  of 
mind  did  exist.  And  what  of  a  person  who  is,  without  his  own  fault,  in  a 
state  in  which  his  movements  are  not  voluntary — a  sleep-walker  or  a 
man  in  a  fit  P  My  g^est  walks  in  his  sleep  and  breaks  a  window  in  my 
house ;  is  he  liable  to  me  for  the  cost  of  mending  it  P  A  man  standing  at 
the  boundary  of  his  own  land  is  seized  with  paralysis  and  falls  on  his 
neighbour's  land ;  is  he  a  trespasser  P  Shall  we  say  that  the  man  does  not 
really  act  at  all,  and  therefore  is  not  liable  P  Or  that  he  is  bound  at  his 
peril  either  to  be  capable  of  controlling  his  own  limbs,  or  to  provide 
against  his  incapacity  being  a  cause  of  harm  to  others  P  Either  way  of 
dealing  with  the  question  has  plausible  reasons  in  its  favour.  The  pre- 
vailing bent  of  English  leg^  minds  would,  I  think,  be  against  giving 
exemption.  On  the  whole,  these  points  appear  so  obscure  and  so  unlikely 
to  arise  in  practice  that  they  are  best  passed  over.  I  am  not  aware  of  any 
record  in  our  books  of  a  real  case  of  this  kind  having  occurred  for  decision. 
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Chapter  III. 
Assault  and  False  Imprisonment. 

28.  Whoever   uses   criminal   force  to  any  person  or  Aasatat. 
commits  an  assault  upon  any  person,  within  the  meaning 

of  the  Indian  Penal  Code,  sections  350  and  351,  wrongs 
that  person. 

Illustrations. 

1.  A.  and  Z.  are  passing  one  another  in  a  narrow  way ;  A.  uninten- 
tionally poshes  against  Z.  A.  has  not  assaulted  Z.,  though,  if  actual 
harm  is  caused,  he  may  be  liable  to  Z.  for  negligence  («). 

2.  A.  and  Z.  are  in  a  narrow  way ;  A.  intentionally  thrusts  Z.  aside, 
and  forces  his  way  past  him.    A.  has  assaulted  Z. 

3.  A.  and  B.  have  occasion  to  speak  to  Z.  A.  gently  lays  his  hand  on 
Z.'s  arm  to  call  his  attention.  B.  seizes  Z.  and  forcibly  turns  him  round. 
A.  has  not,  but  B.  has,  assaulted  Z.  {t). 

4.  A.  presents  a  gun  at  Z.  in  a  threatening  manner.  Whether  the  gun 
is  loaded  or  not,  A.  has  assaulted  Z.,  if  in  fact  Z.  is  by  A.'8  action  put  in 
reasonable  apprehension  that  A.  is  about  to  use  unlawful  force  to  him  (f<). 

29.  Whoever  wrongfully  restrains,  or  wrongfully  con-  False 
fines,  any  person  within  the  meaning  of  the  Indian  Penal  J^^°" 
Code,  sections  339  and  340,  wrongs  that  person. 

Illustrations. 

1.  A.  causes  Z.  to  go  within  a  walled  space,  and  locks  Z.  in.  There  is 
another  door  not  secured,  by  which  Z.,  if  he  found  it,  could  escape ;  but 
that  door  is  so  disposed  as  to  escape  ordinary  obseryation.  A.  has 
wronged  Z.  {x). 

2.  A.  is  a  superintendent  of  police.  Z.  is  accused  of  an  offence  for 
which  he  is  not  arrestable  without  warrant.  A.,  without  warrant,  directs 
Z.  to  go  to  a  certain  place  and  present  himself  before  a  magistrate,  and 
directs  two  constables  to  accompany  Z.  in  order  to  preyent  him  from 

{»)  See  per  Holt,  0.  J.,  Cofov.  («)  Parke,B.,inJ2.  v.  5<.  George, 

Turner,  6  Mod.  149.  9  C.  &  P.  493. 

(t)  Coward  y.  Bttddeley,  4  H.  &  (x)  Messrs.  Morgan  and   Mao- 

N.  47S.  pherson's  note  on  P.  C.  840. 

br2 


61^^  INDUN  CIVIL  WEONQS  BILL. 

speaking  to  any  one.    Z.  goes  with  the  two  constables,  as  directed  hy  A. 
Here  Z.  has  been  wrongfully  confined,  and  A.  has  wronged  Z.  (y). 

Exem-  30.  In  assessing  damages  for  an  assault,  or  wrongful 

plaTY 

damages,    restraint  or  confinement,  the  Court  may  have  regard  to 

the   probable   effect  of    the   assault    on    the    plaintiff's 

feelings,    standing,    or    reputation,    by   reason   of    the 

insulting    character,    publicity,    or    other    circumstances 

of  the  act. 

Illustration. 

A.  causes  Z.  to  be  beaten  with  a  shoe.  Z.  may  be  entitled  to  substantial 
damages,  though  he  has  not  suffered  appreciable  bodily  hurt  or  pecuniary 

lOBsW. 

Note. — ^It  does  not  seem  desirable  to  depart  from  the 
definition  of  assault  given  in  the  Penal  Code,  though 
that  definition  is  needlessly  elaborate.  The  illustrations 
there  given  likewise  appear  to  cover  all  the  ordinary 
cases.  A  few  negative  illustrations  ore  added;  they  do 
not  come  under  the  general  exception  of  slight  harm^ 
section  26  above,  but  are  not  within  the  definition  at  all. 

Self-defence  has  been  provided  for  tmder  the  head  of 
General  Exceptions  (clause  27  above),  and  does  not  seem 
to  need  further  mention  here. 

In  the  case  of  false  imprisonment,  as  of  assault,  the 
inconvenience  of  having  different  definitions  for  civil  and 
criminal  purposes  appears  to  outweigh  any  criticism  to 
which  the  terms  of  the  Penal  Code  may  be  open. 

It  appears  to  have  been  decided  in  the  North-West 
Provinces  that  "  male  relatives  cannot  sue  for  damages 
for  an  assault  committed  by  the  defendant  on  their  female 

(y)  Farankuaam    Naroiaya    Pari'  atheists  by  the  disciples  of  Sankara. 

tula  V.  Stuart  (1866)  2  Mad.  H.  C.  Ach&rya;  and,  for  whatever  reason 

396.     See  Mr.  J.  D.  Mayne's  note  or  combination  of  reasons,   it   i» 

to  P.  C.  340.  understood  to  be  a  groa^  form  of 

(z)  Bhyran    Penhad    v.    laharee  insult  in  modem  timet*.    The  law 

(1871)   3   H.   C.   N.  W.   P.   3i3.  and  practice  are  weU  settled    ia 

Beating  with  slippers  was  the  argu-  England, 
ment     administered     to     certain 
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relatives"  (Alexander,  Indian  Case-law  on  Torts^  p.  159). 
It  is  certain  that  no  such  action  lies  in  English  law  except 
on  the  ground  of  per  quod  aervitium  anmit.  Whether  it 
ought  or  ought  not  to  lie  in  British  India,  having  regard 
to  native  usage  and  feelings,  is  a  question  of  special 
policy  outside  the  draftsman's  functions. 

Next  would  come  in  logical  order  the  causes  of  action 
for  trespass  to  servants,  &c.,  per  quod  servitium  amisit^  with 
their  peculiar  development  in  modem  times  in  the  action 
for  seducing  the  plaintiff's  daughter,  or  person  in  a  similar 
relation.  I  do  not  find  that  such  actions  are  in  use  in 
British  India.  In  English  law  they  are  now  regarded  as 
anomalous  in  principle  and  capricious  in  operation.  As  to 
trespass  by  intimidation  of  a  man's  servants,  &c.  (a  rather 
prominent  head  in  the  old  books  of  the  common  law),  I 
apprehend  that  such  matters  may  bo  left  to  the  Penal 
Code. 


Chapter  IV. 

Defamation. 

Preliminary  Note. — In  dealing  with  assault  and  false 
imprisonment,  the  definitions  of  the  Penal  Code  have 
been  followed.  "With  regard  to  defamation,  it  is  much 
more  difficult  to  determine  the  course  to  be  taken.  The 
common  law  presents— 

(1)  minute  distinctions  between  spoken  and  written 
words  or,  more  exactly,  between  communications 
by  means  leaving  no  visible  trace  and  communi- 
cations by  writing  or  other  permanent  visible 
symbols,  as  affording  a  cause  of  action,  spoken 
words  being  "  actionable  per  se  '^  only  when  they 
convey  certain  kinds  of  imputation ; 
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(2)  an  artificial  theoiy  of  malioe,  now  reduced  in  effect 

to  the  doctrine  that,  exceptions  excepted,  a 
man  acts  at  his  peril  in  making  defamatory 
communications ; 

(3)  an  elaborate  system  of  exceptions,  reducible,  how* 

ever,  to  sufficiently  intelligible  grounds  of  public 
policy  and  social  expediency ; 

(4)  peculiar  and  somewhat  anomalous  rules  as  to  the 

respective  office  of  the  Court  and  the  jury  in 

dealing  with  those  exceptional  cases  which  come 

under  the  title  of  "  privileged  communications." 

As  to  (1),  the  Penal  Code  makes  no  distinction  between 

slander  and  libel  (a).      In  this  I  think  it  ought  to   be 

followed.     The  common  law  rules  defining  what  words 

are  and  are  not  "  actionable  per  se  "  seem  to  have  been 

already  disregarded  in  practice  in  suits  between  natives  in 

British  India. 

As  to  (2),  the  Penal  Code  does  not  make  wrongful 
intention,  but  does  make  knowing  or  having  reason  to 
believe  that  the  imputation  uttered  will  harm  the  reputa* 
tion  of  the  person  it  concerns,  an  essential  part  of  the 
offence.  It  seems  doubtful  whether  for  the  purpose  of 
civil  liability  this  caution  is  necessary.  The  test  of  words 
being  defamatory  or  not  is,  according  to  English  authority^ 
an  ^^  external^*  one;  the  question  is  what  their  natural 
effect  would  be,  not  whether  the  utterer  knew  or  might 
have  known  it ;  see  per  Lord  Blackburn  in  Capita/  atuf 
Counties  Bank  v.  Heiity^  7  App.  Ca.  at.  pp.  771 — 72. 
Practically  it  can  seldom  make  any  difference  in  which 
form  the  question  is  put,  but  the  language  of  the  Penal 
Code,  if  applied  to  civil  liability,  would  be  open  to  mis- 
construction. On  the  other  hand,  the  Explanations  of  the 
Penal  Code,  section  499,  seem  dangerously  wide. 

(a)  See  Parvgh  v.  Mann&r,  I.  L.  R.  S  Kad.  175.. 
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(3)  As  to  exceptions,  in  the  Penal  Code  (following 
English  orinunal  law)  truth  is  a  justifioation  only  if  the 
publication  is  for  the  public  good.  Such  is  not  the 
English  rule  as  to  civil  liability ;  the  truth  of  the  imputa- 
tion, on  whatever  occasion  and  for  whatever  purpose  made, 
is  an  absolute  defence.  And  this  appears  to  be  accepted 
in  civil  suits  in  British  India.  The  other  exceptions  are 
not  free  from  over-definition,  and,  if  they  were  adopted 
for  civil  purposes,  troublesome  questions  might  arise  as  to 
their  e£Pect  on  the  existing  law. 

There  are  obvious  inconveniences  in  having  the  criminal 
oflfence  and  the  civil  wrong  of  defamation  differently 
defined.  But  these  seem  less  than  the  inconvenience  of 
following  the  Penal  Code ;  and  it  seems  best,  on  the  whole, 
to  take  an  independent  Hue,  with  an  express  warning  that 
the  civil  and  criminal  rules  are  to  be  kept  distinct.  If 
the  text  of  the  Penal  Code  were  now  adopted  for  civil 
purposes,  British  India  would  either  lose  the  benefit  of 
modem  English  jurisprudence,  or  (what  seems  more 
likely)  the  text  of  the  Code  would  be  strained  to  make  it 
fit  the  English  decisions. 

(4)  The  peculiar  diflSculty  of  distinguishing  questions 
of  fact  from  questions  of  law  depends  on  the  relation  of 
the  judge  to  the  jury  in  a  trial  by  jury,  and  therefore  does 
not  arise  in  British  India. 

In  the  event  of  the  Government  of  India  being  of 
opinion  that  the  Penal  Code  ought  to  be  substantially 
followed,  these  alternative  clauses  are  submitted : — 

A.  Every  one  who  defames  any  person  within  the 
meaning  of  the  Indian  Penal  Code,  s.  499,  commits  a 
wrong  for  which  he  is  liable  to  that  person. 

Exceptiom. 

B.  It  is  not  defamation  to  publish  in  good  faith  any 
fair   comment  on  matter  of  public  interest  or  open  to 
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puUio  criticism,  or  a  correct  and  fair  report  of  a  public 
judicial  or  legislative  proceeding;  or  to  communicate 
in  good  faith  to  any  person  in  a  manner  not  in 
excess  of  the  occasion  any  information  or  opinion  which 
it  is  proper  to  communicate  in  the  interest  of  that 
person,  or  of  the  person  making  the  communication,  or 
of  the  public. 

This  section  does  not  affect  the  construction  or  appli- 
cation of  the  exceptions  to  s.  499  of  the  Indian  Penal 
Code. 

C.  Saving  of  criminal  jurisdiction  as  in  clause  31  of 
the  present  draft. 

Saying  31.  Nothing  in  this  Act  shall  affect  the  construction  or 

ciosion  of  operation  of  Chapter  XXI.  of  the  Indian  Penal  Code ; 
C^e  as  to  ^^^  nothing  in  Chapter  XXI.  of  the  Indian  Penal  Code 
defama-     ^^  affect  the  Construction  or  operation  of  this  chapter 

of  this  Act. 
Saving  of       Nothing  in  this  Act  shall  justify  or  excuse  in  a  court  of 
jurisdic.     criminal  jurisdiction  the  publication  of  any  matter  the 
otiier°^       publication  whereof  is  otherwise  punishable. 

gronndfl. 

Defama-  ^2.  (1)  Every  one  commits  a  wrong  who  defames 
d^&ied       another  without  lawful  justification  or  excuse. 

(2)  A  person  is  said  to  defame  another  if  he  makes 
to  any  third  person  a  defcmiatory  statement  concerning 
that  other  (J). 

(3)  A  statement  is  said  to  be  defamatory  which  con- 
veys concerning  a  person  any  imputation  tending  to 
bring  him  into  hatred,  contempt,  or  ridicule,  or,  being 
made  concerning  him  in  the  way  of  his  office,  profession, 
or  calling,  tends  to  injure  him  in  respect  thereof. 

(4)  A  statement  may  be  made  by  spoken  or  written 
words,  or  by  signs,  or  by  pictorial  or  other  representa- 

(b)  7  App.  Ca.  771. 
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tions  or  symbols,  and  either  directly  or  by  insinuation 
or  irony  (c). 

(5)  A  person  is  deemed  to  make  to  another  person  any 
statement  which,  knowing  or  having  reasonable  means 
of  knowing  its  effect,  he  communicates  or  causes  to  be 
communicated  to  that  person  (d). 

(6)  A  statement  is  deemed  to  concern  any  person 
thereby  designated  with  reasonable  certainty,  including 
any  member  of  a  definite  body  of  persons  thereby  col- 
lectively designated  whose  individual  members   can  be 

identified  {e). 

Illustrations, 

1 .  A.  writes  and  sends  a  letter  to  B. ,  in  whioh  be  accuses  B.  of  a  criminal 
offence.  B.  opens  and  reads  the  letter.  A.  has  not  defamed  B.,  though 
the  letter  may  cause  pain  and  annoyance  to  B.  (/). 

2.  A.  having  a  dispnte  with  B.,  makes  an  Mgy  of  B.,  sets  it  up  on  a 
'bamboo  in  a  public  place,  calls  it  by  B.*s  name,  and  beats  it  with  shoes. 
A.  has  defamed  B.,  and  the  Court  may  award  substantial  damages  to  B. 
if  he  sues  A.(^). 

3.  X.  has  lost  some  goods :  Z.  says,  **  Of  conrse  A.  did  not  steal  the 
goods,  for  we  all  know  A.'s  honesty."  Such  words,  if  in  fact  spoken 
in  a  manner  calculated  to  suggest  that  A.  did  steal  the  goods,  may  be  a 
defamation  of  A. 

4.  A.  dictates  to  B.  at  Delhi  a  letter  in  Persian  addressed  to  C.  at 
Bombay.  B.,  having  written  the  letter,  seals  it,  and  sends  D.  with  it  to 
the  post  office.  The  letter  is  delivered  at  G.'s  house  in  Bombay.  G.  is 
away,  but  has  authorized  P.  to  open  and  read  his  letters.  P.  opens  the 
letter,  and,  not  knowing  Persian,  takes  it  to  Q.,  a  Persian  scholar,  to  be 
translated.  Q.,  having  read  the  letter,  explains  the  purport  of  it  in 
English  in  the  presence  of  X.,  an  Englishman.    P.  forwards  the  letter  to 

.  O.  Here  A.  and  B.  have,  and  D.  has  not,  made  a  statement  of  the  purport 
of  the  letter  to  G.,  and  P.  has  not,  bnt  Q.  has,  made  the  like  statement  to 
X.    [  But  qu,  whether  a  professional  letter- writer  ought  to  be  held  in  India 

{e)    It    seems  now  doubtful  in  Gr.  L.,  Art.  270;  Blake  Odgers on 

British  India  how  far  the  English  Libel  and  Slander,  oh.  vi. 
•diiitinction    between    slander    and  , .  q^    Qi.«,,v««     t\:^    n^    r 

libel  w  adopted.      Compare  NIL  .  W  ^   ^'^P^'"'  ^W'   ^-  ^•' 
"Tnadhab     Mookerjee     v.    Dookeeram 

Zhoitah,    16  B.   L.  R.  161,  with  (/)  Muhammad  Ismail  Khan  v. 

Kdshiram  Krishna  v.  Bhadu  Bapuji,  Muhammad  Tahir,  6  N.  W.  P.  38. 

7  B.  H.  C.  (A.  0.)  17.  Familiar  law  in  EngUnd. 
.     [d)  R,  V.  BurdeU,  4  B.   &  Aid.  ig)  Pitumher     Doss    v.    Dwarka 

96  [22  ft.  E.  639] ;  Stephen,  Dig.  Fershad,  2  N.  W.  P.  436. 
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tion of 
words 
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an  defa* 
matory. 


to  paUigh  the  oontents  of  dooomenta  written  or  read  bj  him  in  the  wagr 
of  hin  business.] 

5.  A.  is  a  Brahman  attached  to  a  temple  at  Gandharvanagar.  X.  says 
to  Z.f  in  a  public  place,  that  all  Brahmans  are  impostors  and  ocnrapterB 
of  the  Vedas.  This  is  no  wrong  to  A.  Z.  answers,  *'  Not  all  Brahmans, 
but  you  say  well  as  to  those  of  the  temple  of  Gandharranagar."  This 
may  be  a  wrong  to  A. 

Note. — This  clause  is  intended  to  contain  the  funda- 
mental definitions.  Sub-clause  (1)  does  away  with  the 
fiction  of  "  implied  malice  "  or  "  malice  in  law,"  a  course 
which  seems  clearly  authorized  by  Lord  Blackburn's 
language  in  Capital  and  Counties  Bank  v.  Henty^  7 
App.  Ca.  at  pp.  771,  772,  782,  and  especially  787 ;  and 
see  Stephen,  Dig.  Cr.  Law,  Art.  271,  and  note  XYI.  in 
Appendix.  Sub-clause  (2),  combined  with  the  interpret 
tation  in  sub-clause  (5),  gives  the  substance  of  existing 
law  without  the  non-natural  use  of  the  words  ^^  publish  '^ 
and  "  publication."  The  phrase  of  the  P.  C,  s.  499,  is 
"makes  or  publishes,"  but  publication  is  not  further 
defined.  Sub-clause  (3)  states  existing  law.  Sub- 
clause (4)  abolishes  (if  now  existing  in  British  India) 
the  distinction  between  slander  and  libel.  As  to  sub- 
clause (5),  illustrations  might  be  multiplied  indefinitely. 
But  it  is  really  a  matter  of  common  sense.  The  sub- 
clause might,  perhaps,  be  safely  omitted. 

33.  (1)  In  determining  whether  words  are  or  are  not 
defamatory,  regard  is  to  be  had  in  the  first  place  to 
their  natural  and  ordinary  meaning,  and  also  if  neces* 
sary,  to  the  special  meaning,  if  any,  which  the  words 
were  fitted  to  convey  (A). 

(2)  In  ascertaining  any  such  special  meaning  regard 
is  to  be  had  to  the  context  of  which  the  words  are  part, 
the  persons  to  whom  and  the  occasion  on  which  they 

(A)  See  the  law  explained  and  diacnssed  in  Capital  and  Counties  Bank  y. 
Ilentt/,  7  App.  Ca.  741. 


SPECTAL  PART.  619 

were  oominiinicatedy  the  local  usage  and  tinderstanding 
of  terms,  and  all  other  relevant  oircumstanoes. 

(3)  When  words  are  capable  of  an  innocent  meaning 
and  also  of  a  defamatoiy  meaning,  it  is  a  question  of  fact 
which  meaning  they  conveyed  (i). 

(4)  Provided  that  the  burden  of  proof  is  in  every  case 
on  the  party  attributing  to  words  a  meaning  that  exceeds 
or  qualifies  their  natural  or  ordinary  meaning ;  and  such 
proof  is  admissible  only  if  in  the  opinion  of  the  Court  the 
words  are  capable  of  the  alleged  meaning  (J). 

34.  A  person  is  not  less  answerable  for  a   defama-  Responsi- 
tory  statement  by  reason  only  that  he  makes  it  by  way  statements 
of  repetition  or  hearsay,  or  gives  at  the  time  or  after-  ^Rear- 
wards the  authority  on  which  he  makes  the  statement,  or  ^7- 
(subject  to  section  38  of  this  Act)  believes  the  statement 
to  be  true : 

Provided  that  the  Court  may  take  these  or  like  circum- 
stances into  account  in  awarding  damages  (k). 

Illustration. 

A.  is  the  chairman  of  the  H.  Railway  Company,  and  a  chairman  and 
director  of  other  companies.  X.  and  Z.  are  speaking  of  a  fall  in  the 
company's  shares.  Z.  says,  *' Yon  have  heard  what  has  caused  the  fall ; 
I  mean  the  rumonr  about  the  M.  chairman  having  failed  ?  "  This  may 
be  a  defamation  of  A.,  though  such  a  rumour  did  exist,  and  was  believed 
by  Z.  to  be  well  founded. 

(t)  See  the  chapter  of  *  *  Construe-  common  law  that,  certain  occasions 

tion    and    Certainty"     in    Blake  excepted  (and  subject  to  the  rule  of 

Odgers*  Digest,  and  the  illustra*  special  damage  in  slander,  which  it 

tions  there  collected.  is  proposed  here  to  abrogate),  a  man 

{j)  The  rules  as  to  burden  of  defames  his  neighbour  at  his  peril, 

proof  have  been  produced  by  the  It  may  seem  a  hard  rule,  but  it  is 

need  for  defining  what  is  the  proper  now  well  8ettled  in  England,  and 

direction  for  a  jury.    It  may  be  a  the  general  exception  of  cases  of 

question  whether  it  is  desirable  to  trifling  harm   (clause   26   of    this 

make  them    formally  binding  on  draft)  would  be  at  least  as  effectual 

judges  deciding  without  juries.  to  prevent  it  from  having  oppres- 

(k)   WatkinY,  Hall,  L.  R.  3  Q.  B.  sive  results  as  the  English  rules 

396.     This  is  only  the  developed  limiting  the  right  of    action   for 

statement  of  the  principle  of  the  slander  as  distinguished  from  libel. 
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Fair  36»  It  19  Bot  defamation  to  make  or  publifilx  in  good 

is  not  de-    feith  any  fair  comment  on  matters  of  pubKo  interest  or 
famation.    ju^^^t^jg  otherwise  fairly  open  to  public  comment. 

lUustratmiB. 

The  conduct  of  a  person  in  tlie  exercise  of  any  public  office  or  in  an  j 
public  affairs  in  which  he  takee  part  is  matter  of  public  interest. 

The  conduct  of  local  authoritiee  in  local  adminUtration,  and  of  the 
managers  of  public  institutions  in  the  affairs  of  those  institutions,  are 
matters  of  public  interest  (J). 

A  published  book  or  paper,  a  work  of  art  publicly  exhibited  or  offered 
for  sale,  a  public  building,  or  publicly  exhibited  architectural  design,  a 
new  invention  or  discovery  publicly  described  or  advertised,  a  public  per- 
formance or  entertainment,  the  conduct  of  persons  in  public  places,  are 
open  to  public  comment. 

[The  term  *'  privilege  "  has  sometimes  been  applied  to  cases  of  this  class, 
but  wrongly ;  MerivaU  v.  Carson,  20  Q.  B.  Diy.  275  (#m).] 

Fair  86.  It  is  not  defamation  to  publish    or  cause  to  be 

reports  are  published  in  good  faith  a  correct  and  impartial  report  of 
i^tion^  *  pnblic  judicial  or  legislative*  proceeding.  Any  pro- 
ceediug  of  which  the  publication  is  authorized  by  the 
Court  or  legislative  body  before  or  in  which  it  takes  place 
is,  but  a  proceeding  of  which  the  publication  has  been 
forbidden  by  that  Court  or  legislative  body  is  not,  a 
public  proceeding  for  the  purpose  of  this  section. 

[* Alternative  reading^ — •*  of  a  public  judicial  proceeding 
or  of  any  proceeding  in  either  House  of  the  Imperial 
Parliament  or  any  Committee  thereof,  or  of  any  public 
proceeding  of  the  Council  of  the  Governor-General  or  any 
other  Council  established  under  the  provisions  of  the 
Indian  Councils  Act,  1861  "  (w).] 

Illustration, 

A.  is  present  at  proceeding's  before  a  magistrate  in  the  course  of  which 

imputations  are  made  on  B.*s  conduct.     A.  sends  a  substantially  correct 

report  of  the  proceedings  to  a  newspaper  and  the  newspaper  publishes  it. 

No  wrong  is  done  to  B.  if  A.  sends  the  report  only  for  the  purpose  of 

(/)  See  FureeU  v.  Sowler^  2  C.  P.  (m)  [I  still  think  so ;  see  p.  259,  above.] 
Div.  215.  [n)  24  &  25  Viot.  o.  67. 
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giTing  infonnstion  to  the  pnblio  on  a  matter  of  general  interest*  Bat  if 
A.  sends  the  report  from  motives  of  ill-will  towards  B.,  this  may  be  a 
wrong  to  B.  (o). 

37.  In  the  follomng  cases  the  wrong  of  defamation  is 
not  committed  against  a  person  concerning  whom  a  state- 
ment is  made,  though  the  statement  he  defamatory,  and 
whatever  he  the  intention,  motive,  or  belief  of  the  person 
making  the  statement : — 

(1)  If  the  statement  is  true :  provided  (p)  that  a  party 

relying  on  the  truth  of  a  statement  must  prove 
the  substantial  truth  of  that  statement  as  a 
whole  and  of  every  material  part  of  it. 

(2)  If  the  statement  is  made  in  the  course  of  a  judicial 

proceeding  before  a  competent  Court,  and  has 
reference  to  the  matter  before  the  Court  [or  is 
made  in  the  course  of  any  debate  or  proceeding 
of  the  Council  of  the  Governor-General,  or  any 
other  Council  established  under  the  provisions 
of  the  Indian  Councils  Act,  1861  (g^)]. 


Ezoep- 
tions  on 
grounds 
of  pnblio 
policy. 


Truth  in 
BubBtance. 


State- 
ments in 
course  of 
judicial 
proceed - 
mgs  or 
leg^ative 
debate. 


(o)  SCerens  v.  Sampson  (1879)  5 
£z.  Div.  53.  It  was  decided  only 
in  1868  {JFason  v.  Walter,  L.  R.  4 
Q.  B.  73),  that  a  fair  report  of  a 
parliamentary  debate  cannot  be  a 
Ubel.  Reports,  &c.,  published  by 
authority  of  either  House  are  pro- 
tected by  statute  3  &  4  Vict.  c.  9, 
which  I  presume  applies  to  Brititsh 
India.  Perhaps  it  is  needless  to 
refer  expressly  to  that  Act  here. 
The  High  Courts  would,  I  suppose, 
apply  Wason  v.  Walter  to  fair 
reports  of  proceedings  in  the 
Governor- General's  Council,  &c. 
The'  case  is  not  provided  for  in 
sect.  499  of  the  Penal  Code,  and 
I  cannot  find  any  other  Indian 
authority,  legislative  or  judicial, 
on  the  point. 

(p)  I  am  not  sure  that  the  pro- 
viso is  necessary  under  a  rational 
system  of  pleading. 

{q)  Qu.  as  to  the  policy  of  apply- 
ing this  rule  to  India  to  the  full 
extent  given  to  it  in  England. 
See  Abdul  Hakim  v.   Tef  Chattder 


Mukarji,  I.  L.  R.  3  All.  815  (state- 
ments in  a  petition  preferred  in  a 
judicial  proceeding  held  to  be  pro- 
tected only  if  made  in  good  faith) : 
also  Hinde  v.  Bandry,  I.  L.  R, 
2  Mad.  13,  which  does  not  decide 
the  point,  but  declines  to  assume 
that  the  English  rule  holds.  The 
vague  phrase,  "has  reference,'*  is 
the  result  of  Munster  v.  Lamb^  11 
Q.  B.  Biv.  588,  which  decides  that 
an  advocate's  words  are  notajction- 
able  if  they  have  anything  to  do  with 
the  case ;  they  need  not  be  relevant 
in  any  more  definite  sense.  Words 
spoken  by  a  judge  in  his  office  fall 
within  the  more  general  exception 
of  judicial  acts  (clause  16  above). 
See  also  as  to  the  use  of  the  woid 
**  relevant "  the  judgment  of  Lord 
Bramwell  (then  a  member  of  the 
C.  A.)  in  Seaman  v.  NethercHft,  2" 
C.  P.  D.  at  p.  59.  As  to  speeches 
in  Council,  the  reason  of  the  thing" 
suggests  that  they  must  be  privi- 
leged, but  I  do  not  find  any 
authority. 
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Explanation. — For  the  purposes  of  this  seotion  the  pro- 
ceedings of  a  naval  or  military  oourt-martial,  or  oourt  of 
inquiry,  or  any  other  body  lawfully  authorized  to  take 
evidenoe  with  a  view  to  a  determination  of  a  judicial 
nature,  such  court  or  body  being  constituted  according  to 
the  law,  regulations,  or  usage  applicable  to  the  subject- 
matter,  and  dealing  with  a  matter  which  by  such  law, 
regulations,  or  usage  is  within  its  competence,  and  all 
reports  and  statements  made  in  the  course  of  a  naval, 
militaiy,  or  official  duty  in  reference  to  such  proceedings 
are  deemed  to  be  judicial  proceedings  (r). 

State-  38.  (1)  Where  a  statement  is  made — 

pri^e^       (i)  in  discharge  of  a  legal,  moral  or  social  duty  existing, 
<>«^^^°«-  or  by  the  person  making  the  statement  believed 

in  good  faith  to  exist,  of  giving  information  in 
the  matter  of  the  statement  to  the  person  to 
whom  it  is  made ;  or 
(ii)  to  a  public  servant,  or  other  person  in  authority,  in 
a  subject-matter  reasonably  believed  to  be  within 
his  competence,  with  a  view  to  the  prevention  or 
punishment  of  an  ofiPence  or  redress  of  a  public 
grievance ;  or 
(iii)  with  a  view  to  the  reasonably  necessary  protection 
of   some    interest   of   the   person   making  the 
statement ;  or 
(iv)  with  a  view  to  the  reasonably  necessary  protection 
of  an  interest  or  the  proper  performance  of  a 
duty  common  to  the  person  making  the  statement 
and  the  person  to  whom  it  is  made ; 

(r)  It  is  not  free   from    doubt  nications,"  t.^.,  are  proteoted  only 

whether  reports  made  in  the  course  if  made  bona  jfide.    This  clause  is 

of  military  (or  other  official  P)  duty,  intended   to   leave   the   unsettled 

but   not   with   reference   to    any  points  at  laige.  \^e&  now  Chatterion 

pending  judicial   proceeding,   are  v.  Secretary  of  State  for  India  m 

'*  absolutely    privileged,"    or    are  Council  [1895]   2    Q.  B.   189,  64 

only  ordinary  *'  privileged,  oommu-  L.  J.  Q.  B.  67^.] 
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that    statement  is  said    to    be    made  on    a   privileged 
occasion  (a). 

(2)  It  is  not  defamation  to  make  a  statement  on  a  xmm,u^tT 
privileged  occasion  in  good  faith,  and  in  a  manner  not  o'  s***?- 
exceeding  what  is  reasonably  suj8Seient  for  the  occasion.        good  faith 

(3)  A  statement  made    on  a    privileged    occasion  is  ^eged 
presumed  to  have  been  made  in  good  faith  (t),  oooaaon. 

(4)  What  is  reasonably  sufficient  for  the  occasion  is  a 
question  of  fact  to  be  determined  with  regard  to  the  whole 
dbroimistances  {t). 

Ultistrations. 

1.  Z.  has  been  A.'8  servant,  and  offers  himself  as  a  servant  to  M.  M. 
tisks  A.  his  opinion  of  Z.*s  oharacter  and  competence.  This  is  a  privileged 
occasion,  and  no  wrong  is  done  to  Z.,  though  A.'s  account  of  him  given  to 
M.  be  unfavourable,  unless  Z.  can  prove  not  only  that  A.'s  account  was  not 
true  in  substance,  but  that  A.  spoke  or  wrote,  not  with  the  honest  pur- 
pose of  giving  information  to  H.  which  it  was  right  that  H.  should  have, 
but  from  personal  ill-will  to  Z. 

2.  Z.  is  A.'s  servant  and  a  minor.  A.  dismisses  Z.  on  suspicion  of  theft, 
and  writes  to  Z.'s  father  explaining  the  g^^unds  of  his  suspicion.  After- 
wards A.  sees  Z.  in  conversation  with  P.  and  Q.,  other  servants  of  A.,  and 
warns  P.  and  Q.  against  having  anything  to  do  with  Z.  A.*s  letter  to  Z.'h 
parents  is  written,  and  his  warning  to  P.  and  Q.  is  given,  on  a  privileged 
occasion  (m). 

3.  A.,  a  merchant  who  has  dealings  with  B.,  sends  Z.  to  B.'s  office  with 
A  message.  After  Z.  has  left  B.'s  office  B.  misses  a  purse  from  the  room  in 
which  Z.  has  been.  B.  goes  to  A.  and  tells  him  that  Z.  must  have  taken 
the  purse.    This  occasion  is  privileged  {z). 

4.  A.  and  B.  are  part  owners  of  a  ship.  A.  hears  unfavourable  reports 
of  the  master's  conduct  as  a  seaman  and  communicates  them  to  B.  This 
occasion  is  privilege  (y). 

(«)  There  is  some  temptation  to  Jfevill  v.  Fitie  Art,  ^e.    Insurance 

get  rid  of  the  term   "privileged  Co,   [18951    2    Q.    B.    166   [1897] 

occasion"  altogether;    but  as  it  A.   C.   68]  are  perhaps  nnneces- 

would  in  any  case  persist  in  forensic  sary. 

usage,  and  is  certainly  convenient  (u)  James  v.  Jolli/,  Blake  Odgers 

for    separating   the   two   distinct  256;    SomervUle   v.    Eawkinsy    10 

questions  of  tiie  character  of  the  C.  B.  583,  20  L.  J.  G.  P.  131. 
occasion,    and    whether    it    was  (x)  Amann  v.   Damm^   8   0.   B. 

legitimately  used,  it  seems  best  to  N.  S.  597,  29  L.  J.  G.  P.  313. 
keep  it  in  Uie  draft.  (y)  Coneessum,  Coxhead  v.  Rich- 

{t)  These  sub-clauses  [and  the  ardt,  2  G.  B.  669,  16  L.  J.  G.  P. 

latter  part  of  sub-clause  2 :    see  278. 


6^4  •  INDIAN  €tnL  WKONGS  BILL, 

5.  A.  and  B.  are  partners.  C.  is  their  managing  derk.  X.  writes  a' 
letter  to  the  firm  proposing  a  business  transaction.  C.  opens  the  letter  and 
submits  it  to  A.,  telling  A.  that  from  his  own  knowledge  of  X.  he  does  not 
think  the  firm  ought  to  trust  him.  A.  shows  X.'s  letter  and  repeats  this 
conversation  to  B.,  and  A.  and  B.  cause  a  letter  to  be  sent  in  the  name  of 
the  firm  to  P.,  a  customer  of  theirs,  stating  the  circumstances  and  asking 
for  information  as  to  X.*s  business  reputation.  P.  sends  an  answer  in  ' 
which  he  makes,  partly  as  from  his  own  knowledge  and  partlj  on  general 
information^  various  unfavourable  statements  about  X.  These  statements 
concerning  X.  are  all  made  on  a  privilege  occasion. 

6.  Sending  defamatory  matter  by  telegraph,  or  on  a  postcard,  or  the 
conununication  of  such  matter  by  any  means  to  an  excessive  number  of  . 
persons,  or  to  persons  having  no  interest,  or  the  communication  by  negli- 
gence to  one  person  of  matter  intended  for  and  proper  to  be  communicated 
to  another  person,  or  the  use  of  intemperate  language,  may  make  a 
statement  wrongful,  even  if  the  occasion  is  otherwise  privileged  («). 

7.  A.  and  Z.  are  inhabitants  of  the  same  town.  Z.  is  the  executor  of 
a  friend  who  has  left  a  widow  and  children  surviving.  X.  is  Z.'s  agent  in 
the  executorship.  A.  says  to  Z.  in  the  presence  of  other  persons,  '*  You 
and  your  agent  are  spoken  of  as  robbing  the  widow  and  the  orphan."  The 
occasion  is  privileged  as  regards  both  X.  and  Z.,  if  A.  intended  in  good 
faith  to  communicate  to  Z.  matter  which  A.  thought  it  important  that  Z., 
for  the  sake  of  his  own  character,  should  know.  The  question  of  what 
A.'s  intention  really  was  depends,  among  other  things,  on  the  circum- 
stances of  the  conversation  and  the  number  and  condition  of  the  persona 


Chapter  V. 
Wrongs  against  Good  Faith. 

[It  is  proper  to  mention  that  these  clauses  and  the  notes  to  them  were 
written  before  Derri/  v.  Peek  (pp.  287—290,  above)  had  come  before  either 
the  Court  of  Appeal  or  the  House  of  Lords.] 

Deceit.  39.  A  person  wrongs  another  who  deceives  that  other 

within  the  meaning  of  this  Act  {b). 

{z)  Williamson  v.  Freer^  L.  R.  9  (b)  The  definition  of  cheating  in 

C.  P.  393 ;  Reg,  v.  Sankara,  I.  L.  R.  the  Penal  Code,  s.  415,  is  very  wide, 

6  Mad.  381  (notice  of  putting  out  yet  it  does  not  completely  cover  the 

of  csHte  sent  on  a  postcard).  ground  of  deceit  as  a  civil  wrong. 

(a)  Davics  v.  Snead  (1870)  L.  R.  For  in  some  cases  an  action  for 

5  Q.  B.  608  (with  some  doubt  as  to  deceit   will   lie  without  any  bad 

the  verdict).  intention,  and  even  in  spite  of  good 
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40.   (I)   Where    one   person   makes   a    statement  to  Beoeit 

.-.  1  •  1  defined, 

another  which — 

(a)  is  untrue ;  and 

(b)  whioh  the  person  making  it  does  not  helieve  to  be 

true,  whether  knowing  it  to  be  untrue,  or  being 

ignorant  whether  it  is  true  or  not ;  and 
(e)  which  the  person  making  it  intends  or  expects  to 

be  acted    upon    in  a   certain  manner  by  the 

person  to  whom  it  is  made,  or  with  ordinary 

sense  and  prudence  would  expect  to  be  so  acted 

upon ;  and 
(d)  in  reliance  on  which  the  person  to  whom  it  is 

made  does  act  in  that  manner  to  his  own  harm ; 
there  the  person  making  the  statement  is  said  to  deceive 
the  person  to  whom  it  is  made  (c). 

(2)  For  the  purposes  of  this  section,  a  statement  may 
be  made  in  any  of  the  ways  mentioned  in  s.  32  {d)  of 
this  Act,  and  may  be  made  either  to  a  certain  person 
or  to  all  or  any  of  a  number  of  persons  to  whom  it  is 
collectively  addressed. 

Explanation, — (1)  A  statement  intended  by  the  person 
making  it  to  be  communicated  to  and  acted  upon  by  a 
person  is  deemed  to  have  been  made  to  that  person. 

(2)  Where  a  person  acts  in  reliance  on  the  statement 

intention,  on  the  part  of  the  defen-  Contraot  Act,  thoagh  that  enact*- 

dant  {Polhill  v.  Walter,  3  B.  &  Ad.  ment  does  not  directly  settle  it. 

114),  the  principle  being  that  if  a  [e)  It  has  been  suggested  that 

man  takes  on  himself  to  certify  that  there  may  be  deceit  by  concealment 

of  whioh  he  has  no  knowledge,  even  of  facts  without  any  statement  at 

in  the  honest  belief  that  he  is  acting  all.     Concealment,   or    even  non- 

forthebest,  he  shall  answer  for  it  if  disclosure,  may  avoid  a  contract; 

the  fact  is  otherwise.    On  the  other  in  some  classes  of  contracts,  a  very 

hand,  the  Penal  Code  does  cover  all  strict  duty  of  disclosing  material 

ordinary  cases  of  fraud,  and  the  once  facts  is  imposed  by  law ;  but  I  am 

vexed  question  as  to  the  responsi-  not  aware  that  a  mere  omission  to 

bility  of  a  principal  in  tort  for  the  give  information    has    ever    been 

fraud  of  his  agent  does  not  seem  treate<l  as  an  actionable  wrong, 

easy  to  treat  as  open  in  British  {d)  The  clause  defining  defama- 

India  in  the  face  of  sect.  238  of  the  tion. 

P. — ^T.  S  S 
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of  another, .  it  is  immaterial  that  he  had  the  means  of 
examining  the  truth  of  that  statement. 

(3)  A  statement  may  be  untrue,  though  no  part  of  it 
is  in  terms  tmtrue,  if  by  reason  of  material  facts  being 
omitted  the  statement  as  a  whole  is  fitted  to  deoeive  (e). 

Ilhistrations. 

1.  N.  draws  a  biU  on  X.  The  bill  is  presented  for  aooeptanoe  at  X.*s 
office  when  X.  is  not  there.  A.,  a  friend  of  X.,  who  is  there,  bat  not 
ooncemed  in  X.'b  business,  aooepts  the  bill  as  X.'8  agent.  He  has  not  in 
fact  any  authority  to  accept,  but  belieres  that  the  bill  is  drawn  in  the 
regular  course  of  business,  and  that  X.  will  ratify  the  acceptance.  The 
bill  is  dishonoured  when  due,  and  Z.,  the  holder  in  due  oourse,  is  unable 
to  obtain  payment.  A.  has  deoeived  Z.,  though  he  honestly  meant  to  act 
for  the  boiefit  of  all  parties  to  the  bill ;  for  he  has  represented  to  all  to 
whom  it  might  be  offered  in  the  course  of  circulation  that  he  had  authority 
to  accept  in  the  name  of  X.,  knowing  that  he  had  not  such  authority, 
and  Z.  has  incurred  loss  by  acting  on  that  representation  (/). 

2.  A.,  B.,  and  C.  are  partners  in  a  firm ;  D.  and  E.  agree  with  them  to 
form  a  limited  company  to  take  over  the  business  of  the  firm,  and  to 
become  directors  jointly  with  A.,  B.,  and  C.  A  prospectus  is  prepared 
and  issued  with  the  authority  of  A.,  B.,  C,  D.,  and  E.,  stating,  among 
other  things,  that  the  consideration  to  be  paid  by  the  company  for  the 
goodwill  of  the  business  is  Rs.  10,00,000.  Z.  applies  for  and  obtains 
shares  in  the  company  on  the  faith  of  this  prospectus.  In  fact  the  firm 
is  insolvent,  and  the  Rs.  10,00,000  are  intended  to  be  applied  in  i>aying 
its  debts.  The  company  fails  and  is  wound  up,  and  Z.  incurs  liability  as 
a  contributory.    A.,  B.,  C,  D.,  and  E.  have  decaved  Z.  (^). 

3.  In  the  case  stated  in  the  last  illustration  P.  appHes  for  and  obtains 
shares  on  the  formation  of  the  company.  Afterwards  P.  offers  his  shares 
for  sale,  and  Q.,  having  read  the  prospectus  and  relying  on  the  truth  of 
its  contents,  buys  P.*s  shares.  The  authors  of  the  prospectus  have  not 
deceived  Q.,  for  it  was  addressed  only  to  persons  who  might  become 
original  shareholders,  and  not  to  subsequent  purchasers  of  shares  (A). 

4.  A.  offers  to  sell  his  business  to  Z. ;  assures  him  that  the  annual 
profits,  as  shown  by  the  books,  exceed  Rs.  6,000,  and  tells  Z.  that  he  may 
examine  the  books.    Z.,  on  the  faith  of  A.'s  statement,  agrees  to  the 

(«)  See  per  Lord  Cairns  in  expressed  whether  this  be  a  suitable 
Peek  V.  Gurneyf  L.  R.  6  H.  L.  at      illustration  for  Indian  use. 


p.  403.  (g)  Peek  v.  Oumey,  L.  R.  6  H.  L. 

(/)  Folhill  V.  JFaUer,  3  B.  &  Ad.       377. 
114  [37    R.  R.  344].      Doubt   is  (h)  Ibid. 
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terms  proposed  hj  A.  without  examining  the  books.  If  he  had  examined 
them  he  would  have  discovered,  as  the  fact  is,  that  the  profits  are 
much  less  than  Rs.  5,000.  This  will  not  preclude  Z.  from  suing  A.  for 
deceit  («). 

6.  A.  deals  with  Z. ,  a  gunsmith,  and  requires  a  gun  for  the  use  of  A.'8 
§on  B.  Z.  in  B.'s  presence,  and  knowing  that  the  gun  is  wanted  for  B.'s 
use,  warrants  to  A.  that  the  gun  is  of  good  workmanship  and  materials,  and 
safe  to  use.  A.  thereupon  buys  the  gun,  and  gives  it  to  B.  The  gun  is  in 
fact  badly  made,  and  Z.  knows  it,  and  by  reason  thereof,  the  first  time  B. 
fires  the  g^un,  it  bursts  and  wounds  B.    Z.  has  deceived  B.  {k). 

41.  A  person  wrongs  another  who  causes  harm  to  that  Slander  of 
other  by  making,  for  the  purpose  of  injuring  that  other, 

a  statement  which  is  untrue,  and  which  he  does  not 
believe  to  be  true — 

(a)  concerning    that  other's  title  or  interest   in  any 

property : 

(b)  concerning  any  pretended  exclusive  right  or  interest 

of  his  own  as  against  that  other. 

42.  A  person  wrongs  another  who —  Malicious 

(a)  without  reasonable  and  probable  cause,  and  outi^n. 

(b)  acting  from  some  indirect  and  improper  motive, 

and  not  in  furtherance  of  justice, 
falsely  accuses  that  other  of  an  offence,  of  which  offence 
that  other  is  acquitted  by  the  Court  before  which  the 
accusation  is  made,  or,  having  been  convicted  in  the  first 
instance,  is  ultimately  acquitted  on  appeal  by  reason  of 
the  original  conviction  having  proceeded  on  evidence 
known  by  the  accused  to  be  false,  or  on  the  wilful  sup- 
pression by  him  of  material  information  (/). 

(i)  On  this  point,  see  lUdffrave  v.  (l)  Per  Bowen  L.  J.,  Ahrath  v. 

JIurd,  20  Ch.  D.  1.     It  is  pointed  JV.  E,  R,  Co.,  11  Q.  B.  D.440, 465. 

out  that  Explanation  2,  and  this  This  case  [since  afiirmed  in  H.  L. 

illustration,  are  hardly  consistent  11   App.   Ga.   247]   is    the    latest 

with  the  exception  to  s.  19  of  the  authority  in  the  Court  of  Appeal, 

Contract  Act.    That  exception  is  and  defines  the   cause    of   action 

not  in  accordance  with  English  law  carefuly    and    completely.      The 

as  now  settled,  and  ss.  17-19  are  condition    as    to  the    proceediugs 

generally  not  very  satisfactory.  having  terminated  in  favour  of  the 

(At)  Langridge  v.  Levy^  2  3i.  &  W.  accused  is  in  British  India  compli- 

519,  4  M.  &  W.  338  [46  ft.  B.  689].  cated  by  the  system  of  appeals  in 

ss2 
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Explanation.  —  The    plaintiff    must    prove    both  the 

absence    of    reasonable    and    probable    cause,    and  the 

existence  of   an  indirect  and  improper  motive  for  the 
prosecution  (m). 

Abuse  of        48.  A  person  wrongs  another  who  causes  harm  to  that 
Ckrart.  ^    other  by  wilful  abuse  of  any  process  of  the  law  («). 

NoU, — There  are  other  mifioeUaneouB  wrongs  which  may  be  geocrally 

described  as  malicious  interferenoe  of  rights But  I  submit 

that  the  law  on  these  questions  is  neither  settled  enough  to  make  im- 
mediate codification  prudent,  nor  of  sufficient  practical  importance  to 

make  it  probable  that  delay  will  do  anj  harm [This  note,  as 

written,  is  now  (1907)  out  of  date.    For  the  state  of  recent  authorities, 
see  above,  pp.  316,  319,  8qqJ\ 


criminal  jurisdiction.  It  does  not 
seem  desirable  to  depart  from  the 
common  law  as  laid  down  in  Abrath 
V.  N.  E.  R.  Co.  without  evident 
necessity  ;  but  Bome  provihion  has  to 
be  made  for  the  case  of  a  conviction 
beinyr  reversed.  That  which  I 
submit  is  intended  to  represent  the 
better  Anglo-Indian  opinion  upon 
this  point. 

(m)  *'  Knowing  that  there  is  no 
just  or  lawful  ground  for  his  accu- 
sation "  (after  I>.  C.  211]  has  been 
suggested,  and  might  be  a  good 
simpliiication  to  replace  the  two 
sub-clauses  (a)  and  (b).  The  draft 
follows  the  language  of  recent 
English  authority.  The  explana- 
tion will  have  to  be  recast  if  the 
body  of  the  clause  is  altered  as  sug- 


The  English  authorities 
on  malicious  prosecution  seem  to  be 
applicable  in  British  India ;  see  11 
B.  L.  R.  828. 

(n)  That  malicious  abuse  of  eivH 
process  may  be  actionable,  see  Raj 
Chunder  Rotf  v.  Shama  Soondari 
Debt,  I.  L.  B.  4  Gal.  583.  In  this 
class  of  cases,  as  distinguished 
from  malicious  prosecution,  special 
damage  must  alwavs  be  shown. 
See  Bigelow,  L.  C.  fsi,  206.  I  do 
not  think  it  would  be  desirable  to 
add  illustrations  to  this  clause ;  at 
all  events  not  without  intimate 
knowledge  of  Anglo-Indian  judicial 
proceeding^.  The  same  remark 
applies  to  the  clause  on  malicious 
prosecution. 
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Chapter  VI. 

Wrongs  to  Property. 

44.  Every  one  commits  a  wrong,  and  is  said  to  commit  Trespaas 
a  trespass  and  to  be  a  trespasser,  who,  without  the  con-  * 

sent  of  the  owner  of  such  property  as  in  this  section 
mentioned  or  other  lawful  justification  or  excuse  [and  to 
the  damage  or  annoyance  of  the  owner  (o)], — 

(1)  enters  on  any  immoveable  property,  or  causes  any 

animal  to  go  upon  such  property,  or  permits 
any  animal  in  his  possession  or  custody,  being 
to  his  knowledge  or  by  its  kind  accustomed  to 
stray,  to  go  upon  such  property,  or  puts, 
casts  or  impels  anything  in,  upon,  or  over 
such  property ; 

(2)  assumes  to  exercise  ownership  over  any   moveable 

property,  or  does  any  act  which  deprives  the 
owner  of  its  use  permanently  or  for  an  indefinite 
time  {p) ; 

(3)  destroys  or  damages  any  property ; 

(4)  does  any  other  act  which  directly  interferes  with 

the  lawful  possession  of  any  property,  moveable 
or  immoveable. 

46.  For  the  purposes  of  the  last  foregoing  section  every  Protection 
one  who  is  in  lawful  possession  of  any  property,  or  who  ^'  ^^^*i.t 
peaceably  and  as  of  right  is  in  actual  occupation,  or  *?  posses- 
has  the  actual  custody  or  control  (^),  of  any  property,  is 

{o)  See  note  at  the  end  of  this  (q)  [This  probably  goes  beyond 

chapter.  settled  English  authority.     But  it 

is    by  no  means  certain  that  in 

{p)  Per  Bramwell  B.,  Siort  y.  England  a  servant  having  the  cus- 

Bott  (1874)  L.  R.  9  Ex.  86,  89;  tody  of  a  chattel  out  of  his  master*8 

cf.  the  judgement  of  Thesiger  L.  J.  presence  or  the  protection  of  his 

in  Jonet  v.  Hough  (1880)  6  Ex.  D.  house  oannotsue  a  trespasser  in  his 

115^  128.  own  name ;  see  p.  343,  above.] 
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deemed  to  be  the  owner  thereof  as  against  every  one  not 

having  a  better  title. 
Trespass         46.  A  person  who  has  lawful  possession,  custody  or 
sesaor  for    control  of  property  under  a  contract  with  the  owner  of 
purpose      ^^^*  property  or  otherwise    may   become    a    trespasser 
hisri^ht^  by  dealing  with  the  property  in  a  manner  inconsistent 

with  the  title  by  which  he  has  that  possession,  custody 

or  control,  or  in  excess  of  his  rights  under  that  title. 

lUmtration. 
If  a  pledgee  with  power  of  sale  sells  the  pledge  without  the  oonditiouB 
being  satisfied  on  which  the  power  of  sale  is  exercisable,  or  a  hirer  of 
gpoods  pledge  them  for  his  own  debt,  or  a  bailee  without  the  bailor^s 
consent  lends  the  goods  in  his  custody  to  a  third  person,  these  and  the 
like  acts  are  trespasses  (r). 

47.  Interference  with  the  property  of  another  is  not 
excused  by  mistake  even  in  good  faith  as  to  the  owner- 
ship or  the  right  of  possession,  or  by  an  intention  to  act 
for  the  true  owner's  benefit : 

Provided  that  a  carrier  or  other  person  using  the 
carriage  or  custody  of  goods  as  a  public  employment 
does  not  commit  a  trespass  by  dealing  with  goods  in  the 
ordinary  way  of  that  employment  and  solely  by  the 
direction  and  on  behalf  of  a  person  who  delivers  those 
goods  to  him  for  that  purpose  and  whom  he  in  good  faith 
believes  to  be  entitled  to  deal  with  those  goods  : 

Provided  also  that  a  workman  or  servant  does  not 
commit  a  trespass  by  dealing  with  any  property  in  the 
ordinary  way  of  his  employment  and  in  a  manner  autho- 
rized as  between  himself  and  his  employer  and  which  he 
in  good  faith  believes  his  employer  to  be  entitled  to 

authorize. 

Illmtratims. 
1.  M.  obtains  gfoods  from  Z.  by  fraud  and  false  pretences,  and,  being 
apparent  owner  of  the  goods,  purports  to  sell  them  to  A.,  who  in  good 


Mistake 
does  not 
generally 
excuse 
trespass. 

Immunity 
of  certain 
minis- 
terial 
actions. 


(r)  Donald  t.  Suckling ^  L.  R.  1  Q.  B.  685,  is  the  modem  leading  oasew 
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faith  aooepts  them  and  pays  M.  for  them.  A.  is  in  fact  dealing  on 
behalf  of  P.,  and  forthwith  deliyera  the  goods  to  P.  M.  aheoonds  with 
the  price.  A.  has  wronged  Z.,  and  is  liable  to  Z.  for  the  yalue  of  the 
goods  (»). 

2.  A.  is  a  tenant  of  land  belonging  to  B.  A.  without  authority,  bat 
intending  to  act  for  B/s  as  well  as  A.*8  benefit,  converts  part  of  this 
land  into  a  tank.  A.  has  wronged  B.,  and  B.  need  not  prove  that  the 
Talue  of  the  land  is  diminished  {t), 

'  3.  A.  obtains  goods  by  frand  and  false  pretences  from  Z.  at  Bombay, 
and  sends  them  by  railway  to  B.  at  Allahabad.  The  railway  company's 
servants  deliver  the  goods  at  Allahabad  to  B.*8  order  according  to  the 
usual  course  of  business.  If  the  railway  company  has  not  before  this 
delivery  received  any  notice  of  an  adverse  claim  on  the  jutrt  of  Z.,  the 
railway  company  has  not  wronged  Z. 

4.  Z.  is  the  owner  of  100  mannds  of  wheat.  A.  obtains  this  wheat 
from  him  by  fraud  and  false  pretences,  and  offers  it  for  sale  to  B.,  a 
miller,  who  accepts  it  in  g^ood  faith.  B.  causes  the  wheat  to  be  ground 
in  his  mill  together  with  other  wheat  bought  by  B.  from  the  true  owners. 
The  men  employed  in  the  mill  do  not  know  from  whom  the  wheat  was 
bought.  Here  B.  may  have  wrong^  Z.,  but  the  men  employed  in  the 
mill  have  not  (m). 

48.  The  mere  assertion  of  a  right  to  deal  with  property  Mero 
or  to  prevent  another  from  dealing  with  it  is  not  a  trespass,  nght 

49.  The  consent  of  an  owner  to  entry  upon  or  inter-  trespass, 
ference  with  his  property  is  called  a  licence,  and  a  person  licence 
to  whom  such  consent  is  given  is  called  a  licensee. 

A  licence,  and  the  revocation  of  a  licence,  may  be  either 

express  or  tacit. 

Illustration. 
A  man  who  keeps  an  open  shop  or  office  thereby  gives  to  all  persons 
who  may  wish  to  deal  with  him  in  the  way  of  his  business  a  licence  to 

(a)  Eollins  V.   FcwleTt  L.  R.   7  or  cotton  beyond  that  of  bailee  for 

H.  L.  757.  A  special  purpose  without  notice  of 

, ,   „    .  .   ^  „  jv  .  the  true  owner's  claim,  as  well  as 

(0   Tartni  Charm  Base  v.   Deb-  hi^g^rvant;  and  as  to  carriers,  of. 

nnrayan  Mtstn,  8  B.  L..R.  App.  69.  ghifridan  v.  ^^ew  Quay  Co,,  4  0.  B. 

If  the  conversion  were  proved  to  be  j^  g   g^g     ,j,^  give  full  eflPect  to 

beneficial  to  the  property,  quaere.  j^^  Blackburn's  opinion  the  pro- 

(m)  As  to  these  exceptions,  see  the  viso  would  have  to  protect  all  per- 

opinion  of  Blackburn  J.  in  Hollxn»  v.  sons  handling  the  goods  of  others 

Fowler,  L.  R.  7  H.  L.  at  pp.  766-8,  in  the  way  of  their  busmess.   Lord 

which    seems    to    favour   making  Blackburn  himself  points  out  that 

them  wide  enough  to  protect  the  this    would    go   beyond    existing 

miller  or  spinner,  if  acting  in  g«K)d  authority.     Whether  it  should  be 

faith  and  without  purporting  to  done  is  submitted  as  a  question  of 

acquire  any  interest  in  the  com  policy. 
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enter  the  shop  or  office  duriDg  biuiiieas  hooTB.  If  he  gives  np  the  busixiesff 
and  turns  the  shop  or  office  into  a  private  dwelling-house,  this  licence  ia 
revoked. 

Effect  of         50  (a?).  A  licence — 

(1)  does  not  bind  the  successors  in  title  of  the  licensor ; 

(2)  is  not  assignable  by  the  licensee ; 

(3)  is  limited  to  the  purposes  for  which  and  subject  to 

the  conditions,  if  any,  on  which  it  is  given  ; 

(4)  is  revocable  at  the  will  of  the  licensor,  unless  coupled 

with  an  interest. 
Explanation. — A  licence  is  said  to  be  coupled  with  an 
interest  where  it  is  given  as  part  of  the  same  transaction 
with  the  conveyance  of  a  legal  interest  in  some  property 
by  the  licensor  to  the  licensee,  and  that  interest  cannot  be 
enjoyed  without  doing  the  act  permitted  by  the  licence. 

Iliustrafion. 

A.  sells  to  B.  cattle  which  are  pasturing  on  A/s  land,  or  trees  growing 
on  A.'s  land.  This  implies  a  licence  to  B.  to  enter  on  A.'s  land  to  take  the 
cattle  away  or  to  cat  the  trees,  as  the  case  may  be,  and  A.  cannot  revoke 
the  licence  while  the  contract  of  the  sale  is  in  force. 

Time  of  81.  Notwithstanding  the  revocation  of  a  licence,  the 

rev^wition  licensee  is  entitled  to  the  benefit  of  the  licence  for  a 
of  licence,  reasonable  time  thereafter  so  far  as  may  be  necessary  to 
enable  him  to  restore  the  former  state  of  things  (y). 

{x)  Chapter  VI.  of  the  Easements  declare  the  same  law,  and  I  do  not 

Act  (V.  of  1882)  deals  with  licences  know  that  any  great  harm  would 

as  regards   immoveable   property  come  of  having  both  in  force  over  a 

Only.    It  is  submitted  that,  mas-  limited  extent  of  territoiy. 

much  as  a  licence  does  not  create  an  (y)  Great  trouble  has  been  caused 

interest  in  property,   but  merely  in  the  United  States  by  the  untimely 

excuses  what  would  otherwise  be  a  revocation  of  parol  licences  to  erect 

trespass,  the  subject  belongs  to  the  dams,  divert  watercourses,  and  the 

law  of  torts  more  properlv  than  to  like ;    and  in  some  cases  the  law 

the  law  of  easements.    This  beiog  has  been  strained  to  confer  rights 

so,  and  the  local  extent  of  the  Eaite-  on  the  licensees  under  the  doctrine 

ments  Act  being  limited,  I  leave  of  estoppel  or  part  performance.     I 

the  matter  to  the  consideration  of  do  not  know  whether  similar  diffi- 

the  Government  of   India.      The  oulties  are  to  be  apprehended  in 

two  sets  of  clauses  are  intended  to  British  India. 
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Illustrations. 

1.  B.  is  on  A.*8  land  under  a  roTOcable  licence.  A.  reTokes  the  licence, 
A.  must  not  remove  B.  from  the  land  until  B.  has  had  a  reasonable  time 
to  leave  it. 

2.  B.  has  timber  lying  on  A.'s  wharf  under  a  revocable  licence.  A. 
revokes  the  licence.  A.  must  allow  B.  access  to  the  wharf  for  a  reasonable 
time  for  the  purpose  of  removing  his  timber  (z). 

52.  A  person  entitled  to  the  possession  of  any  moveable  True  ^ 
property  who  has  been  wrongfully  deprived  thereof  may  right  of 
[within  a  reasonable  time]  retake  the  same  if  he  can  '^^^  ^®' 
peaceably  do  so,  and  so  far  as  necessary  for  that  purpose 
may  peaceably  enter  on  the  wrongdoer's  land  {a). 

Xote, — The  term  *•  trespass  "  has  been  extended  to  cover  every  kind  of 
wrongful  interference  with  property.  Our  distinctions  between  trespass, 
conversion,  &c.,  are  obviously  not  applicable  in  British  India.  Simplifi- 
cation at  least  as  bold  as  that  of  the  present  draft  is  a  necessity. 

It  may  be  a  grave  question  whether  the  strict  rule  that  a  man  meddles 
with  another's  property  absolutely  at  his  peril  be  altogether  fitted  for 
Indian  purposes,  especially  in  its  application  to  immoveable  property.  I 
suggest  for  consideration  the  insertion  of  the  words  '*  to  the  damage  or 
annoyance  of  the  owner,"  or  words  to  the  like  effect,  as  part  of  the 
definition.  So  far  as  I  am  aware,  the  change  would  be  only  equivalent  to 
what  is  the  settled  law  of  all  civilized  countries  not  under  the  common 
law,  including  Scotland.  It  is  so  much  the  case  that  the  English  law  of 
trespass  is  unknown  in  Scotland  that  it  has  been  found  necessary  to 
provide  by  statute  against  camping  out  in  private  grounds,  and  othei' 
things  fjuidem  generis :  28  &  29  Vict.  c.  66,  which  makes  the  acts  there 
described  police  offences.  Not  that  other  systems  declare  a  right  of 
'* innocent  passage"  over  a  private  owner's  land,  but  they  do  not  provide 
any  means,  other  than  **  self-help  "  at  the  time,  of  treating  such  passage 
as  a  wrong  where  there  is  no  damage  and  no  annoyance.  What  circum- 
stances are  sufficient  evidence  of  injurious  intent,  e.g.  whether  climbing 
over  a  fence  would  have  this  effect,  must  be  a  matter  of  detail  to  be 
regulated  according  to  the  habits  of  the  country. 

[z)  See  CarniJth  v.  Stubba  (1870)  nek  has  the  phrase   **  fresh  pur- 

L.  R.  6  C.  P.  334,  339  ;  and  Mellor  suit "  ;  the  Court  do  not  say  any- 

V.  Watkins  (1874)  L.  R.  9  Q.  B.  400.  tbiog  of  this  being    a   necessary 

(a)  Fatriek  v.  Colerickj  3  M.  &  W.  condition.   But  1  suppose  recapture 

483   [49  R.   R.   696],    explaining  nhould  be,  if  not  strictly  on  fresh 

Blackstone's  statement,  Gomm.  iii.  pursuit  in  every  case,  yet  within  a 

4,  which  denies  the  right  of  entry  reasonable  time.     English  authori- 

un  a  third  person^ a  land  for  capture,  ties  are  scanty  on  this  point.   There 

except  where  the  taking  was  felo-  seem  to  be  many  modem  American 
uious.    The  plea  in  Patrick  v,  CoU" 
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Chaptbr   Yil. 
Nuisance. 

Special  63.  Where  special  damage  is  caused  to  any  person  by  a 

from  public  nuisance  within  the  meaning  of  the  Indian  Penal 

nuifiSAoe.    ^Jode,   section  268,   the  person    guilty  of  the  nuisance 

wrongs    and    is    liable    to    the    person    suffering    the 

damage. 

JSarpiafiatmi. — ^Special  damage  for  the  purpose  of  this 
section  means  some  injury,  obstruction,  danger,  or  annoy- 
ance to  a  person,  or  to  his  property  or  business,  conse- 
quent upon  his  exercise  of  a  public  right  being  interfered 
with,  and  distinct  from  the  fact  that  it  is  interfered  with. 

Ilhfstrations. 

1 .  Z.  unlawftillj  digs  a  trench  across  a  high  road,  whereby  A.  and  others 
are  preyented  from  freely  passing  and  repassing  thereon.  This  is  no 
private  wrong  to  A.  But  if  A.,  g^ing  along  the  road  in  the  dark,  and 
not  knowing  of  the  obstruction,  falls  into  the  trench  and  is  lamed,  this  is 
a  special  damage  for  which  Z.  is  liable  to  A.  (b), 

2.  Z.  unlawfully  obstructs  a  navigable  river.  By  this  obstruction  A. 
is  prevented  from  taking  a  certain  cargo  of  goods  to  market  by  water, 
and  has  to  take  them  overland  at  increased  cost.  The  expense  thus 
incurred  by  A.  is  special  damage  for  which  Z.  is  liable  to  him  (e). 

3.  Z.  unlawfully  obstructs  a  street  in  a  town  by  conducting  building 
operations  in  an  unreasonable  manner.  A.  is  a  shopkeeper  in  the  same 
street,  and  by  reason  of  the  obstruction  traffic  is  diverted  from  his  shop 
and  he  loses  custom  and  profits.  This  is  special  damage  for  which  Z.  is 
liable  to  A.  (d). 

(b)  Y.  B.  27  H.  VIII.  27,  pi.  10.  Fishmoftgers'  Co,,  1  App.  Ca.  662 ; 

{e)  Rose  v.  MiUs,  4  M.  &  S.  101  see  FHtz  v.  Hobson,  14  Ch.  D.  642. 

[16  R.  R.  406].  Rickefs  ease  is  perhaps  best  treated 

{d)   Wilkes  v.   Hungerford  Mat'  as  an  anomalous  decision  on  the 

ket  Co.y  2  Bing.  N.  G.  281 ;   this  oonstructionof  a  statute  with  regard 

has  been  thought  to  be  overruled  to  particular  facts ;  the  Court  below 

by  Ricket  v.  Metropolitan  R.   Co.,  seems  to  have  thought  the  obstruc- 

L.  R.  2  H.  L.  176  (see  at  pp.  188,  tion  was   trifling.      Wilkes^ s  ease 

189) ;    per  Willes    J.,    Beckett  v.  has  been  followed  by  the  Supreme 

Midland  R.  Co.,  L.  R.  3  0.  P.  100.  Court  of  Massachusetts ;  St^fUoit  v. 

But  this  again  is  difficult  to  recon-  Faxon,  19  Pick.  47  ;   cp.  Betyamin 

cile  with.Uie  principle  of  Zyon  v.  v.  Starr,  L.  R.  9  C.  P.  400. 


SPECIAL  PART.  6^35 

4.  Z.  persifitentlj  obstructs  a  public  footway  which  A.  is  in  the  habit 
of  using.  A.  seTeral  times  removes  the  obstruotion  for  the  purpose  of 
-psaang  along  the  way,  and  is  put  to  trouble  and  expense  in  so  doing. 
A.  has  no  light  of  action  against  Z.,  for  A.  has  not  suffered  any  damage 
or  inconvenience  except  in  common  with  all  persons  using  the  way  {e). 

6.  A.f  B.,  and  others,  being  Mussulmans,  are  accustomed  to  carry 
tabuts  in  procession  along  a  certain  public  road  for  immersion  in  the  sea. 
Z.  unlawfully  obstructs  the  road  so  that  the  tabtiis  cannot  be  carried 
along  it  in  the  accustomed  manner.  A.  and  B.  have  no  right  of  action 
against  Z.  (/). 

64.  Every  one  who  is  guilty  of  a  private  nuisance  as  Liability 
defined  by  this  Act  wrongs  and  is  liable  to  any  person  n^^^ce.^ 
thereby  harmed. 

66.  Private  nuisance  is  the  using  or  authorizing  the  Private 
use  of  one's  property,  or  of  anything  under  one's  control,  de&i^.^ 
so   as  to    injuriously  affect   an    owner  or    occupier    of 
property — 

(a)  by  diminishing  the  value  of  that  property  : 

(b)  by    continuously    interfering  with    his    power  of 

control  or  enjoyment  of  that  property : 

(c)  by  causing  material  disturbance  or  annoyance  to 

him  in  his  use  or  occupation  of  that  property  (g). 

What  amounts  to  material  disturbance  or  annoyance 
is  a  question  of  fact  to  be  decided  with  regard  to  the 
character  of  the  neighbourhood,  the  ordinary  habits  of 
life  and  reasonable  expectations  of  persons  there  dwelling, 
and  other  relevant  circumstances  {h). 

(g)   Winterhottom  v.  Lord  Derby ^  (g)  It  will  not  escape  observation 

Ij.  R.  2  Ex.  316.  that  to  some  extent  the  definition 

of  nuisance  overlaps  th at  of  tre8pai«8 

( /)  Satku    Valad  Kadir  Sausare  (^.^.,    the    overhanging   eaves    in 

▼.  Ibrahim  Ago  Valad  Mirzd  Agi^  Illust.  2  seem  to  constitute  a  con« 

I.  L.  R.  2  Bom.  467,  where  English  tinning  trespass).      This  is  so  in 

authorities  are  weU  collected.  S.  P.  England  and  all  common  law  j uri^- 

Gehan&ji  bin  Kes  Patil  v.  Ganpati  dictions,  and  it  does  not  produce 

bin  Laknhuman^   ibid,   at  p.   469;  any  difficulty  or  inconvenience  that 

Karim  Buk»h  v.  Budha,  1  AH.  249.  I  know  of. 

Jina    Ranehhod    v.    Jodhi    OhelU,  (h)   Walter  v.   Selfe,  4  De  G.  & 

1   Bom.   H.   G.    1,  appears  to  be  Sm.  3liS;  Salvm  v.  Xarth  Brance' 

imperfectly  reported.  peth  Coal  Co.,  L.  R.  9  Ch.  705. 
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Pre-6zi8t- 
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Illustrations. 

1.  Z.  has  chemical  works  near  A.'b  land,  the  fumes  from  which  kill  or 
stunt  yeg^etation  on  A.'s  land  and  reduce  its  selling'  value.  Whether  the 
land  is  or  is  not  rendered  less  wholesome  for  human  habitation,  Z.  haa 
wronged  A.  (i). 

2.  If  Z.  has  a  house  whose  eaves  overhang  A.'s  land,  or  if  the  branches 
of  a  tree  growing  on  Z.'s  land  projects  over  A.'s  land,  this  is  a  nuisance  to 
A.,  inasmuch  as  it  interferes  with  his  powers  of  control  and  enjoyment  on 
his  own  property,  and  also  tends  to  discharge  rain-water  on  A.^s  land  (Zr). 

3.  Z.  has  a  lime-kiln  so  near  A.'s  house,  that,  when  the  kiln  bums,  the 
smoke  enters  A.'s  house  and  prevents  A.  and  his  household  from  dwelling 
there  with  ordinary  comfort.    This  is  a  nuisance  to  A.  (/). 

4.  Z.,  a  neighbour  of  A.'s,  causes  bells  to  be  rung  on  his  land  so  loudly 
and  frequently  that  A.  cannot  dwell  in  his  house  in  ordinary  comfort. 
This  is  a  nuisance  to  A.  (m). 

5.  A. ,  living  in  a  street  in  Calcutta,  complains  of  noises  proceeding  from 
the  house  of  his  neighbour  Z.  as  being  a  nuisance  to  him.  In  deciding' 
whether  a  nuisance  exists  or  not,  regard  is  to  be  had  to  the  g^neial  habits 
of  life  of  persons  dwelling  in  cities. 

66.  A  person  who  enters  on  the  occupation  of  land  or 
of  a  house  with  knowledge  that  a  state  of  facts  which 
causes  or  is  likely  to  cause  a  nuisance  to  occupiers  of 
that  land  or  house  exists  or  is  likely  to  exist  near  it  does 
not  thereby  lose  his  right  to  complain  of  any  nuisance 
caused  by  that  state  of  facts  (w). 

Explanation. — This  section  does  not  affect  the  acqui- 
sition or  loss  of  any  right  under  the  Indian  Limitation 
Act,  1877,  or  the  Indian  Easements  Act,  1882  (<?). 


(•)  Si,  Helen'it  Smelting  Co,  v. 
Tipping,  II  H.  L.  C.  642. 

(A)  F.  N.  B.  184  d  ;  Penruddock's 
ease,  5  Co.  liep.  100  b:  Fay  v. 
Frtntice,  1  C.  B.  829  ;  Earl  of  Lorn- 
dak  V.  NeUon,  2  B.  &  C.  at  p.  311  ; 
cp.  Harrop  v.  Hirst,  L.  R.  4  Ex. 
43,  an  example  which  must  be 
adapted  for  Indian  use,  if  at  all, 
onlj  on  the  spot,  and  with  the  light 
of  local  knowledge. 

(/)  Aldred's  ea»e,  9  Co.  Rep.  69  a ; 
Walter  v.  Selfe,  note  (h) ;  and  other 
modem  brick- buroing  cases,  e.g, 
Bamford  v.  TurnUy,  3  B.  &  S.  66, 


(«)  Soltau  V.  De  Held,  2  Sim. 
N.  S.  133.  This  seems  to  cover 
d  fortiori  the  cases  of  noise  and 
vibration  of  machinery,  letting  off 
fireworks,  &c. 

(tt)  In  other  words,  the  old  doc- 
trine that  a  man  who  "comes  to 
a  nuisance "  cannot  complain 
(Blackst.  ii.  403)  is  not  now  Jaw ; 
St.  Helenas  Snelting  Co,  v.  Tipping, 
and  other  recent  authorities. 

(o)  Qu.  Can  prescriptive  righto 
be  acquired  in  Britifh  India  other- 
wise than  under  one  of  these  Acts? 
If  BO,  the  saving  words  should  be 
made  to  cover  them. 
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Ilitistrations. 

1.  Z.  has  for  some  years  carried  on  a  noisy  business  on  land  adjoining  a 
lioiiBe  built  and  occupied  by  A*  on  his  own  land.    The  noise  is  such  as  to 

be  a  nuisance  to  persous  dwelling  in  the  house.     B.,  knowing  these  facts,  « 

buys  A.*8  house.  Z.  wrongs  B.  if,  after  B.  has  entered  on  the  occupa- 
tion of  the  house,  he  continues  his  business  so  as  to  prevent  B.  or  his 
household  from  dwelling  in  the  house  with  ordinary  comfort.  It  is 
immaterial  whether  A.,  during  his  occupation,  did  or  did  not  complain  of 
the  nuisaoce. 

2.  The  facts  b?ing  otherwise  as  in  the  last  illustration,  Z.'s  business  has 
been  carried  on  for  such  a  time  that  he  may  at  the  date  of  B.'s  purchase 
have  acquired  a  prescriptive  right  as  against  A.  and  persons  claiming 
through  him.  Here  the  previous  conduct  of  A.  and  his  predecessors  in 
title  is  material  as  between  Z.  and  B. 

3.  Z.  has  for  more  than  twenty  years  carried  on  a  noisy  business  on 
land  adjoining  land  of  A.'s,  on  which  there  is  not  any  dwelling-house. 
A.  builds  and  enters  on  the  occupation  of  a  dwelliDg-house  on  his  own 
land  near  Z.'s  workshop.  Z.  wrongs  A.  if  he  continues  his  business  so  as 
to  prevent  A.  from  dwelling  in  the  house  with  ordinary  comfort :  for  the 
doing  of  acts  which  were  not  a  nuisance  to  the  occupier  of  A. 's  laud  when 
done  oould  not  in  any  leugpth  of  time  entitle  Z.  to  continue  similar  acts 
after  they  became  a  nuisance  (p). 

67.  The  same  facts  or  conduct  may  constitute  a  nuisance  Same  facts 

TnAxr  bfi 

to  several  persons,  and  the  wrongdoer  is  severally  liable  to  distinct 

1  nuisance 

every  such  person.  to  several 

Illustrahon,  peraons. 

Z.  has  a  manufactory.  The  smoke  from  the  chimneys  flows  into  A.'s 
house  and  prevents  him  from  dwelling  there,  tlie  noise  and  vibration  of 
machinery  make  B.'s  and  0.*8  shops  unfit  for  carrying  on  their  basiness. 
and  the  fumes  spoil  D.'s  growing  crops.  Z.  has  wronged  A.,  B.,  C, 
andD. 

68.  Where    several    persons    are    guilty    of    similar  Co-exist- 
nuisances,  every  one  of  them  is  severally  liable  to  any  other 
person  thereby  harmed,  notwithstanding  that  any  such  ^^^^* 
person  may  suffer  harm  of  the  same  kind  and  of  equal  or  ^ence. 
greater  amount  from  the  other  co-existing  nuisances. 

liltistration, 

A.,  B.,  and  0.  have  dye-works  on  the  banks  of  the  same  river,  and  pour 
noxious  refuse  into  it  to  the  damage  of  X.,  a  riparian  occupier.    A.  has 

{p)  Sturges  v.  Bridffman,  11  Ch.  D.  852. 
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wronged  X.,  eyen  if  the  water  flowing  past  X/s  land  would  not  be  made 
fit  for  use  hj  A.  alone  ceasing  to  foul  the  stream  {q). 

When  69.  An  owner  of  immoveable  property,  not  being  in 

owner  out  .  i.  -i  »  •  >      ii    i  i_ 

of  posses-    possession  of  it,  can  sue  for  a  nuisance  to  tnat  property 
fuTf^     only  if  the  nuisance— 

nuisance.        (a)  permanently  affects  the  value  of  the  property ;  or 
(b)  tends  to  establish  an  adverse  claim  of  right. 

Illustrations, 

1.  A.  rents  a  house  in  a  public  street  from  B.  Z.  keeps  his  horses  and 
carts  standing  in  the  street  for  long  and  unreasonable  times,  in  such  a 
manner  as  to  be  an  obstruction  of  the  street,  and  a  nuisance  to  the  occu- 
piers of  the  house.    Z.  has  wronged  A.  only,  and  not  B.  (r). 

2.  A.  rents  a  field  from  B.,  together  with  a  watercourse  passing  through 
the  field.  Z.,  an  occupier  higher  up  the  stream,  fouls  the  water  so  as  to 
be  a  nuisance  to  A.  Z.  has  wronged  both  A.  and  B.,  as  his  acts  would^ 
if  not  resisted,  tend  to  establish  a  claim  to  foul  the  stream  as  against  B. 

3.  Z.  has  smelting  works  near  A.'s  land.  The  fumes  from  the  woiks 
kill  or  spoil  the  trees  growing  on  A.'s  land,  make  it  generallj  less  fit  for 
occupation,  and  diminish  its  selling  yalue.  Whether  A.  is  or  is  not 
occupying  the  land,  Z.  has  wronged  A. 

What  per-      60.  The  following  persons  are  liable  for  the  creation 
l^l^ra  0^  continuance  of  a  nuisance,  as  the  case  may  be : — 
nuisance.        ^^^  every  one  who  actually  creates  or  continues,  or 

authorizes  the  creation    or    continuance    of,  a 

nuisance: 

(b)  every  one  who  knowingly  suffers  a  nuisance  to  be 

created  or  continued  on  land  in  his  possession  (s) : 

(c)  every  one  who  lets  or  sells  land  with  an  existing 

nuisance  on  it  (t) ;   but  a  lessor  is  not  liable 
under  this  section  by  reason  only  of  the  omission 

{q)  Wood  V.    JFaud,  3  Ex.   748 ;  {t)  Mosewell  v.   Prior,   12    Mod. 

Cros8l4!y  V.  LightowUr,  L.  R.  2  Oh.  635  ;  Todd  v.  Flight,  9  C.  B.  N.  S. 

478.  377 ;    Nelson  v.  Liverpool  Breu:try 

(f)  Mott  y.  ShooUn-ed,  L.  R.  20  Co.,  2  C.  P.  D.  311,  and  cases  there 

Eq.  22.  dted.     See,  too,  Gandg  t.  Jubbn- 

(«)   White  V.  Jameson,  Jj,  R.   18  (undelivered  judgment  of  Ex.  Ch.), 

Eq.  303.  9  B.  &  S.  16. 
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of  repairs  which,  as  between  himself  and  the 

lessee,  the  lessee  is  bound  to  do  (u). 
Uxplafiatian. — Where  a  nuisanoe  is  oaused  by  a  tenant's 
use  of  property,  the  lessor  is  not  liable  for  it  by  reason 
only  that  the  property  is  capable  of  being  so  used. 

Ulmtration. 

A.  lets  to  Z.  a  house,  with  a  ohinmej  near  B.'s  windows.  Z.  makes 
iires  in  this  dhimnej)  and  the  smoke  thereof  heoomes  a  nuisance  to  B. 
Z.  only,  and  not  A.,  has  wronged  B.,  unless  A.  let  the  house  to  Z.  with 
express  authority  to  use  that  chimney  in  the  manner  in  which  Z.  has 
used  it  (x), 

61.  A  Civil  Court  may  make  an  order  for  removing  a  Conour- 
publio  nuisanoe  at  the  suit  of  any  person  who  suffers  ^  °^. 
special  damage  by  that  nuisance,  notwithstanding  that  V^i 
an  order  for  the  like    purpose    might  be  made  by  a  tion  in 

esse  of 

magistrate  (j/).  special 

damage 

Note. — ^The  subject  of  remedies  for  nuisance  appears  to  be  already  suffi-  pii|)iio 
oiently  dealt  with  by  the  Specific  Relief  Act  (I.  of  1877),  chaps.  9  and  10,  nuisanoe. 
and  the  Ciyil  Procedure  Oode,  chap.   35,  and  Form  101  in  Sched.  4. 
Abatement  of  nuisances  by  the  act  of  the  party  wronged  without  process 
of  law  is  hardly  in  use  in  England,  except  as  against  infractions  of  semi- 
public  rights  like  rights  of  common. 

(u)  It  seems  the  better  opinion  (x)  Rich  y.  JBasterJield,  4  C.  B. 

that  the  lessor's  knowing  of  the  783. 

nmsanoe  at  the  time  of  letting  does  (y)  As  this  point  has  been  raised 

not  make  any  difference,  unless  he  and  decided  {liaj  Koomar  Singh  y. 

actually  authorizes  its  continuance:  Sahehzada  Roy^  I.  L.  B.  3  Oal.  20), 

^etty  y.  Rickmore,  L.  R.  8  C.  P.  it  may  be  worth  while  to  deal  with 

401 ;  GwinneU  y.  Earner ,  L.  R.  10  it  in  the  Bill.    I  do  not  find  that  it 

C.  P.  658.  is  noticed  in  the  last  reyision  of  the 

Ciyil  Procedure  Code. 
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Chapter  VIII. 
Negligence. 


Evidence 
of  negli- 
gence. 


Negli-  62.  (1)  Negligence  is  the  omission  or  failure  to  use 

^gen*e.  ^^®  ^^^®  *^^  caution  for  the  safety  of  person  or  property 
within  the  meaning  of  this  Act,  and  a  person  so  omitting 
or  failing,  whether  in  respect  of  his  own  person  or  pro- 
perty or  that  of  others,  is  said  to  be  negligent. 

(2)  Diligence  in  this  part  of  this  Act  has  the  same 
meaning  as  due  care  and  caution,  and  a  person  using 
due  care  and  caution  is  said  to  be  diligent. 

63.  (1)  Where  harm  is  complained  of  as  caused  by  the 
negligence  of  any  person,  it  is  a  question  of  fact  whether 
that  person  has  or  has  not  been  negligent. 

(2)  A  person  is  not  liable  for  negligence  where  the  facts 
are  not  less  consistent  with  diligence  than  with  negligence 
on  that  peraon's  part. 

(3)  In  determining  whether  one  person  has  or  has  not 
been  negligent  towards  another,  regard  is  to  be  had  to 
that  other's  apparent  means  of  taking  care  of  himself  (z). 

lUiistrations, 

1 .  A.  occupies  a  warehouse  in  which  coal  is  kept.  The  coal  taken  fire, 
and  hoth  A.'s  warehouse  and  an  adjoining  warehouse  helongping  to  B.  are 
burnt.  B.  sues  A.  for  oomponsation.  It  is  a  question  of  fact  whether 
there  has  been  negligence  on  A.*s  part,  either  in  the  manner  in  which  the 
coal  was  kept,  or  in  the  precautions  used  against  fire,  or  in  the  endeavours 
made  to  subdue  the  fire  when  it  was  discovered  (a). 

Wanleaa  v.       ^*  "^^  ^*  Railway  Company*s  line  crosses  a  high  road  on  the  level. 

X.  E.  R.      A.,  a  foot  passenger,  attempts  to  cross  the  line  at  this  place,  not  being 


(z)  It  is  not  easy  to  formulate,  as 
a  proposition  of  law,  what  amounts 
or  does  not  amount  to  '*  evidence  of 
negligence.*'  Still,  as  there  is  a 
question  of  law,  some  criterion 
must  be  assumed  to  exist,  and  the 
case  of  Hammack  v.  White  (11 
C.  B.  N.  S.  688,  also  in  Bigelow 
L.  G.  on  torts)  contains  something 


like  an  authentic  statement  of  it, 
which  is  here  followed.  Tbe  cases 
to  which  it  seems  not  to  apply 
(such  as  Byrne  v.  Boadle,  2  H.  &  C. 
722,  and  in  Bigelow)  are  really  cases 
of  special  liability  where  the  burden 
of  proof  is  on  the  defendant. 

[a)  M' Cully  Y,  Clark,  ap.  Bigelow 
L.  C.  669. 
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expreflslj  warned  hj  any  servant  of  the  oompany  not  to  do  so,  and  is  Cb.,  L.  K. 
knocked  down  and  injured  hj  a  train  under  the  management  of  the  com-   ^ » . ' 
panj's  servants.    It  is  a  question  of  fact  whether,  having  regard  to  the  MoUot  J. 
precautions  for  the  safety  of  persons  crossing  the  railway,  which  may  Cliff  v. 
have  heen  prescribed  hy  rules  under  the  Indian  Railway  Act,  1879,  to  the  J^^^^fi(^ 
local  circumstances,  to  the  usual  course  of  traffic,  and  to  the  state  of  j '  ^^'^- 
thlngs  at  the  time  of  the  accident,  the  injury  to  A.  was  or  was  not  caused  q*  b."  at 
by  negligence  on  the  company's  part.  p.  261. 

3.  A  g^rass  bank  adjoins  the  X.  Company's  railway,  and  is  part  of  the 
company's  property.  Grass  cut  by  the  company's  servants  on  this  bank 
is  there  deposited  during  a  dry  season,  and,  after  this  grass  has  been  there 
for  some  time,  a  train  passes  on  the  line,  and  the  grass  is  immediately 
thereafter  seen  to  be  on  fire.  The  fire  spreads  across  a  field  and  bums 
A.' 8  house.  A.  sues  the  company  for  compensation  It  is  a  question  of 
fact  whether  the  company  has  been  negligent  {b). 

4.  A.  is  lawfully  passing  under  a  crane  belonging  to  B.,  and  worked 
by  B.'s  servants,  which  overhangps  A.'s  path.  A  bale  of  cotton  which  is 
being  lifted  by  the  crane  falls  upon  A.  and  hurts  him.  It  is  a  question  of 
fact  whether  fi.'s  servants  have  been  negligent  in  the  management  of 
the  crane  {e). 

6.  A.,  while  crossing  a  public  road  on  foot,  is  run  over  by  B.'s  carriage. 
A.  cannot  recover  compensation  from  B.  without  proving  facts  tending  to 
show  that  B.'s  driver  was  in  fault  rather  than  A.,  for  drivers  and  passen- 
gers are  equally  bound  to  use  due  care  and  caution  in  a  place  where  both 
may  lawfully  pass  and  repass  (<Q. 

6.  B.  goes  out  riding  in  town  with  a  horse  he  has  just  bought.  While 
he  is  riding  at  a  moderate  pace,  the  horse,  notwithstanding  B.'s  efforts  to 
keep  him  in,  runs  away,  and  runs  against  and  injures  A.,  who  is  lawfully 
on  the  foot  pavement.  Unless  B.  managed  the  horse  unskilfully,  or  knew 
it  to  be  unmanageable,  B.  has  not  wronged  A.  (^). 

7.  If  a  person  riding  or  driving  sees,  or  with  ordinary  care  would  see, 
that  a  blind  man,  an  infant,  or  a  cripple,  is  in  the  way,  greater  caution 
is  required  of  him  than  if  an  able-bodied  adult  were  in  the  same  situation 
with  regard  to  him  (/). 

(i)  Smith  V.  L.  ^  S.  W,  S,  Co.,  this  kind  of  case  is  the  origin  of 

L.  K.  5  C.  P.  98,  6  C.  P.  14,  a  case  the  statement  sometimes  met  with 

in  which  both  Courts  (C.  P.  and  (which  as  a  general  propoMition  is 

Ex.  Ch.)  hdd  with  some  difficulty  evidently  wrong  in  priuciple)  that 

that  there  was  evidence  of  negli-  it  lies  on  the  plaintiff  in  the  first 

genoe  ;  cf .  the  later  Indian  case  of  instance  not  only  to  prove  negli- 

Maljord  v.  E.  /.  R,  Co.,  14  B.  L.  R.  gence  on  the  defendant's  part,  but 

1,  O.  C,  where  the  decision  seems  to  disprove  contributory  negligence 

to  be  one  of  fact  on  conflicting  on  his  own.     [See  now  fFakelin  v. 

evidence.  Ji.  #  S.   JF.  It,  Co.,  12  App.  Ca. 

(c)  Scott  V.  London  Dock  Co.,  3  41,  470 

H.  &  C.  596,  34  L.  J.  Ex.  220.  (e)  Hammaek  v.  Whitty  11  C.  B. 

(d)  Cotton  v.  Woody  8  C.  B.  N.  S.       N.  S.  688,  and  in  Bigelow. 

66b,  29  L.  J.  C.  P.  333.    Probably  (/}  Dlust.  7  is  the  concrete  state- 

P. — T.  T  T 
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Contri-  64  {g).  (1)  A  person  is  not  liable  for  harm  of  which 

n^li?^       the  principal  cause  is  the  negligence  of  the  person  injured 

gence.        j-^^  ^f  ^  ^iimA.  person],  although  the  harm  would  not  have 

happened  but  for  the  negligence  of  the  first-mentioned 

person,  or  of  some  person  for  whose  negligence  he  is 

answerable. 

(2)  A  person  suffering  harm  whereof  his  own  negligence 
is  the  principal  cause,  though  but  for  the  negligence  of 
some  other  person  it  would  not  have  happened,  is  said  to 
be  guilty  of  contributory  negligence. 

(3)  A  person's  negligence  is  deemed  to  be  the  principal 
cause  of  harm  which  could  immediately  before  its  happen- 
ing [or  perhaps  better,  "  immediately  before  it  happened 
or  became  inevitable  "]  have  been  prevented  by  due  care 
and  caution  on  the  part  of  that  person  alone. 

(4)  Where  by  this  Act  any  person  is  declared  to  be 
liable  as  for  negligence,  the  rules  of  law  concerning 
contributory  negligence  are  applicable. 

Illuatrattom. 

1.  B.  is  driving  on  the  wrong  side  of  the  road.  A.  is  driving  on  the 
same  side  in  the  oppofdte  direction,  and  with  ordinary  care  he  might  keep 
clear  of  B. ;  nevertheless  A.  runs  into  B.'s  carriage.    A.  has  wronged  B. 

2.  B.  is  the  owner  of  a  sailing  vessel,  which  by  reason  of  B.'s  servants 
in  charge  of  her  failing  to  keep  a  proper  look-out  is  in  the  way  of  A.'s 
Hteamer.  If  the  position  is  such  that  with  ordinary  care  the  steamer 
might  avoid  a  collision,  and  the  steamer  runs  down  the  sailing  vessel,  A. 
has  wrongped  B.,  notwithstanding  that  if  B.'s  vessel  had  been  properly 
navigated  the  collision  would  not  have  happened  (A). 

3.  B.  leaves  a  bullock  tethered  on  the  highway.  A.,  driving  at  an 
incautiously  fast  pace,  runs  over  and  kills  the  btillock.     A.  has  wronged 

mentof  sub-clause  3.    I  know  no  athird  person,  "which  were  inserted 

case  exactly  iu  point,  but  I  think  with  an  expression  of  doubt,  would 

this  mubt  be  the  law.  now  have  to  be  omitted,  and  the 

(^)  This  clause  wa^ drafted  before  law  as  now  laid  down  should  be 

the  deciMious  of  the  G.  A.  and  the  more  explicitly  declared. 

House  of  Lords  in    The  Bemina^  {h)    Tuff  v.    JFarmoM,    2    C.   B. 

12  P.  D.  68  ;   Mifls  v.  Armstrong,  N.  S.  740,  in  Ex.  Ch.  6  0.  B.  N.  8. 

13  App.  Oa.  1.    The  words  "  or  of  673,  27  L.  J.  0.  P.  322. 
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B.,  for  he  might,  with  ordiDBiy  care»  haye  avoided  ranning  oyer  the 
bullock,  though  B.  was  negligent  in  leaving  it  in  Buch  a  place  unwatohed  (t) . 

4.  A.  wrongfully  places  a  pole  across  a  public  street.  The  pole  is  of 
such  a  size  that  a  rider  in  the  street  approaching  at  a  reasonable  pace 
would  see  it  in  time  to  pull  up.  B.,  riding  along  the  street  at  a  furious 
pace,  comes  against  the  pole  and  is  hurt.  A.  has  not  wronged  B.,  for  B. 
might  have  avoided  harm  by  using  ordinary  care,  and  A.  could  not  by  any 
ordinary  care  have  prevented  the  consequences  of  B.*s  negligence  (>t). 

[6.  The  X.  Railway  Company  is  entitled  to  run  trains  over  the  line  of 
the  Z.  Company,  A  train  of  company  X.  running  on  the  Z.  Company's 
line  is  thrown  off  the  rails  by  an  obstruction  placed  there  by  the  negli- 
gence of  the  Z.  company's  servants.  M.,  a  passenger  in  the  train,  is 
injured.  If  the  driver  of  the  train  could,  with  ordinary  care,  have  seen 
and  stopped  short  of  the  obstruction,  the  X.  Company  has,  but  the  Z. 
Company  has  not,  wronged  M.  (/).] 

6.  A.  is  a  child  of  tender  years,  in  the  custody  of  B.,  who  leads  A. 
across  a  carriage  road  without  using  ordinary  care  in  watching  for 
approaching  carriages.  C,  driving  carelessly  along  the  road,  runs  over 
both  A.  and  B. ;  but  B.  might  have  avoided  the  accident  with  ordinary 
care.     C.  has  not  wronged  A.  (wi). 

7.  A.  is  a  child  of  tender  years,  in  the  custody  of  B.,  who  allows  A.  to 
go  alone  across  the  road.  C.  driving  along  the  road,  runs  over  A. 
"Whether  B.  was  negligent  in  lotting  A.  go  alone  is  not  material  to  the 
quee^tion  whether  C.  is  liable  to  A.,  though  it  maybe  material  whether  C. 
perceived,  or  with  ordinary  care  would  have  perceived,  that  A.  was  not 
capable  of  using  the  care  and  caution  which  a  grown  man  may  reasonably 
be  expected  to  use  (tt). 

66.  A  person  who  suffers  harm  by  the  negligence  of  Collateral 
another  is  not  guilty  of  contributory  negligence  by  reason  J^^^^**^ 


imma- 
terial. 


(i)  Davies  v.  Matm^  10  M.  &  W.  other  party,    who    is  entitled   to 

546  [62  R.  R.  698].     The  animal  assume  that  the  custodian  will  use 

in  that  case  was  a  donkey.  ordinary  care  for  both  the  child's 

{k)  Butterfield    v.    Forretter^    13  safety  and  his  own. 
East  60.     [10  R.  R.  433.1  (n)  There  are  many  American 

(/)  Armstrong  v.  L.  ^  i.  R.  Co.^  decisions  on  points  of   this  kind, 

Ij.  R.  10  Ex.  47,  where  the  decision  some  one  way  and  some  the  other  ; 

seems  to  be  put  on  the  ground  of  O.  W.  Holmes,  the  Common  Law, 

proximate  cause.     [But  see  now  128,  Bigelow  L.  C.  729.    Putting 

Milk  V.  Armstrong,  13  App.  Ca.  1.  aside  the  [now  overruled]  doctrine 

The  true  conclusion  in  the  case  put  of  *'  imputed  negligence  "  as  irra- 

Reems  to  be  that  M.  has  a  right  tioual,  it  would  seem  that  the  real 

of  action  against  both  companies.]  question  is  whether  the  defendant 

.  {m)   Watte  V.  N.  E.  Jt.  Co.,  Ex.  should  have  known  that  he  had  to 

Ch.  E.  B.  &  E.  719,  28  L.  J.  Q.  B.  do  with  a  helpless  or  comparatively 

2-58  (1859).     Here  the  proximate  helpless  person,  to  whom  therefore 

cause  of  the  harm  is  the  negligence  more  than  ordinary  care  was  due 

of  the  ohild*s  custodian,  not  of  the  (oiause  62,  sub-clause  3,  above). 
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only  that  he  is  negligent,  or  is  otherwise  a  wrongdoer,  io 
matter  irrelevant  to  the  harm  suffered  by  him. 


Action 
under 
fltreflsof 
danger 

another's 
negli- 
gence. 

Bight  io 
rely  on 
otiiers' 
diligence, 
and  take 
leeser  risk 
to  avoid 
greater(p). 


lUusiration. 

A.  goes  out  shooting,  and  a  shot  fired  hy  him  accidentally  wounds  B. 
If  B.  had  not  a  right  to  be  where  he  was,  this  may  be  material  as  tending 
to  show  that  A.  could  not  be  reasonably  expected  to  know  that  he  was 
likely,  by  firing  then  and  there,  to  harm  any  person,  but  it  is  not  material 
otherwise. 

66.  A  person  who  suffers  harm  by  the  negligence  of 
another  is  not  guilty  of  contributory  negligence  by  reason 
only  that,  being  by  the  other's  negligence  exposed  to 
imminent  danger,  he  does  not  act  in  the  manner  best 
tilted  to  avoid  that  danger  (o). 

67.  It  is  not  negligence — 

(a)  to  rely  on  the  diligence  of  others  unless  and  until 

negligence  is  manifest ; 

(b)  voluntarily  to  incur  risk  in  order  to  avoid  risk  or 
inconvenience  to  which  one  is  exposed  by  the 
negligence  of  another,  and  which  at  the  time 
may  reasonably  appear  to  be  greater  than  the 
risk  voluntarily  incurred. 


Illustratiom. 

1 .  A.  and  B.  are  the  drivers  of  carriages  approaching  one  another. 
Each  is  entitled  to  assume  that  the  other  will  drive  competently  and 
observe  the  rule  of  the  road,  but  if  and  when  it  becomes  manifest  to  A. 
that  B.  is  driving  on  his  wrong  side,  or  otherwise  negligently,  A.  most 
take  such  precautions  as  are  reasonably  fitted,  having  r^^aid  to  B.^s 
conduct,  to  avoid  a  collision. 


(o)  The  Bywcll  Castle,  4  P.  Div. 
219  ;  other  authorities  collected  in 
Marsden  on  Collisions  at  Sea,  pp. 
6,  7  [5th  ed.  3,  4].  The  rule  is  of 
importance  in  maritime  law,  and 
may  be  of  importance  in  other  cases ; 
of.  JFanUssY,  iV.  K  S,  Co,,  L.  R.  7 
H.  L.  12  ;  of .  3  App,  Ca.  1193. 

{p)  Some  such  ride  as  this  is 


indicated  by  Englisli  decisions  and 
dicta,  though  I  do  not  think  it  is 
anywhere  laid  down  in  a  complete 
form ;  Clayarda  v.  Detkiek,  12  Q.  B. 
439 ;  Oe$  v.  Metrop,  R.  O).,  L.  R. 
8  Q.  B.  161 ;  Rohttm  v.  K,  E,  R, 
Co,,  L.  R.  10  Q.  B.  at  p.  274:  1^3^ 
V.  Mayor  of  Darlington,  6  Ex.  D. 
28  ;  cf.  Horace  Smith,  156,  157. 
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2.  A.  is  riding  in  a  carriage  hired  by  him  from  B.  The  driver  provided 
"by  B.  is  incompetent,  by  reason  whereof  the  horse  nms  away  with  the 
•carriage  towards  a  deep  nullah.  A.  jnmps  out  of  the  carriage  to  avoid 
being  thrown  down  the  nullah,  and  in  so  doing  is  injured.  B.  is  liable  to 
A.  if,  under  all  the  circumstances,  A.  acted  reasonably  in  contemplation 
of  an  apparently  greater  risk,  and  in  order  to  avoid  the  s^rae  (7). 

3.  A.  is  the  owner  of  horses  kept  in  a  stable.  B.  unlawfully  digs  a 
trench  and  places  rubbish  in  the  road  giving  access  to  the  stable,  which 
makes  it  difficult  but  not  impossible  to  take  horses  out.  A.  attempts  to 
lead  a  horse  out  over  the  rubbish,  and  the  horse  falls  into  the  trench  and 
is  injured.  It  is  a  question  of  fact  whether,  under  the  circumstances,  the 
risk  was  one  which  A.  might  reasonably  incur.  If  it  was,  B.  has  wrong^ 
A.,  notwithstanding  that  A.  voluntarily  incurred  some  risk  (r). 

68  (s) .  A  person  who  does  any  of  the  following  thinffs : —    Custody  of 

dangerous 

(a)  collects,  keeps,  or  uses  any  dangerous  thing  on  land  things. 

occupied  or- used  by  him : 

(b)  keeps  a  dangerous  animal : 

(c)  keeps    or  deals  with    loaded    firearms,   explosives, 

poison,  or  any  other  dangerous  instrument  or 

goods,  or  noxious  or  deadly  thing : 
is  bound  to  take  and  cause  to  be   taken  all  reasonably 
practicable  care  and  caution  to  prevent  harm  being  thereby 

(g)  In  the  summer  of  1883  several  L.  R.  3  H.  L.  330,  that  a  man  keeps 
passengers,  including  two  English  dangerous  thingn  at  his  peril  (except 
judges,werein  a  precisely  analogous  as  regards  vin  major ^  Nichols  v. 
fdtuatiun  in  a  runaway  car  on  the  Manlandy  2  Ex.  D.  1,  &c.),  seems 
Northern  Pacific  Railway.  Ulti-  needlessly  harsh.  The  extent  of 
mately  those  who  did  not  jump  out  the  exceptions  made  in  later  de- 
came  to  less  harm  than  those  who  cisions  shows  that  it  is  accepted 
did.  But  surely  it  could  not  be  with  reluctance.  It  has  not  been 
maintained  that  it  was  contributory  generally  f  i>llowed  in  the  United 
negligence  to  jump  out  under  the  SStates,  and  in  British  India  one 
tarcumstancea.  In  some  cases  it  important  application  of  it  has 
may  be  prudent  even  to  run  a  very  been  disallowed  as  unsuited  to  the 
great  risk,  as  to  jump  from  the  facts  and  conditions  of  Indian  land 
roof  or  top  windows  of  a  house  on  tenure  ;  Madras  R.  Co.  v.  Zamin- 
fire.  ddr    of    Ca^vaienagaramy   L.   R.    1 

(r)  Illustration  3  is  Clayard*  v.  Ind.  App.  364.     Nor  is  there  any- 

Dethicky  12  Q.  B.  439.      CiayardJt  thing  answering  to  it  in  Roman 

V.  Dethick  is  disapproved  by  Lord  law.     It  therefore  seems  to  require 

Bramwell ;  pec  appendix  to  Horace  modification  in  some  8uch  way  as 

Smith  on  Negligence,  2nd  ed.   Mr.  here  proposed.    This  will  of  course 

Horace  Smith  thinks   Clayards  v.  not  affect  liability  for  nuisance.   In 

Dethiek  is  right  notwithstanding,  a  case  short  of  that,  the  require- 

and  I  agree  with  him.  ment  of    exact  diligence  is,    one 

(«)  The  rule  in  By  lands  v.  Fletcher j  would  think,  enough. 
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caused  to  others,  and  is  liable  as  for  negligence  to  make 
compensation  for  any  harm  thereby  caused,  unless  he 
proves  that  all  reasonably  practicable  care  and  caution 
were  in  fact  used. 

Uxpianafions, — 1.  Dangerous  things  for  the  purposes 
of  this  section  are  fire  (not  being  used  in  the  ordinary 
way  of  domestic  purposes),  earth  or  water  artificially 
collected  in  large  quantities,  explosive  and  inflammable 
matters,  and  any  other  thing  likely  for  default  of  safe 
keeping  to  cause  harm  to  neighbouring  persons  or 
property. 

2.  A  dangerous  animal  for  the  purposes  of  this  section 


(a)  any  animal  of  a  kind  accustomed  to  do  mischief : 

(b)  any  animal  of  whatever  kind  which  the    person 

keeping   it  knows  to  be  fierce,  mischievous  or 

vicious. 
3.  A  person  who  deals  with  a  dangerous  thing  and  is 
in  good  faith  ignorant  of  its  dangerous  character  is  not 
subject  to  the  liability  declared  by  this  section  {I). 

Illustrations. 

O,  W.  1.  A.  is  the  owner  of  an  embankment  constructed  by  autboritj  of  the 

My,  of  Grovemment.     Part  of  this  embankment  is  carried  away  in  a  stoim, 

CanoM-v.  whereby  B.*8  adjacent  land  and  crops  are  damaged.  If  A.  has  in  fact 
Moo  P  C.  ^^^^  diligent  in  constructing  and  maintaining  the  embankment  in  such  a 
N.  S.  101,  manner  as  to  be  capable  of  resisting  all  such  violeooe  of  weather  as  in  that 
and  cases  part  of  the  country  may  be  expected  to  occur,  or  if  the  storm  was  so  extra* 
^^  ordinary  that  no  practicable  precaution  could  have  guarded  against  its 

effects,  then  A.  has  not  wronged  B.  If  the  storm  was  such  as  might  have 
been  reasonably  provided  against,  and  if  A.  has  not  been  so  diligent  as 
aforesaid  (which  may  be  inferred  as  a  fact  from  the  failure  of  the  embank- 
ment  in  the  absence  of  proof  that  the  best  known  precautions  were  used), 
then  A.  has  wronged  B. 

2.  Sparks  escape  from  a  railway  engine  used  by  the  X.  Kail  way  Com- 
pany on  their  line,  and  set  fire  to  A.'s  com  in  an  adjoining  field.    Tlie  X. 

{t)  As  to  poison,  fire,  explosives,  and  dangerous  animals,  cf .  the  Penal 
Code,  BS.  284,  285,  286,  28U. 


cited. 
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Company  must  make  compensation  to  A.  nnless  thej  prove  that  the  best 
known  practicable  precautions  were  used  to  prevent  the  escape  of  sparks 
from  the  engines  (»). 

3.  A.  bnms  weeds  on  his  own  land.  Sparks  from  the  fire  are  carried 
into  B.'s  growing  crop  and  set  fire  to  it.  A.  must  make  compensation  to 
B. ,  nnless  he  proves  that  the  fire  was  carried  by  a  sudden  and  eztraordinary 
wind,  or  in  some  other  unusual  manner  which  he  could  not,  by  reasonable 
and  practicable  precaution,  have  prevented. 

4.  A.y  a  zamind&r,  maintains  an  ancient  tank  on  his  zamlnd&ri  for  the 
benefit  of  agriculture.  An  extraordinary  rainfall  causes  the  tank  to  burst, 
and  the  water  escaped  therefrom  carries  away  a  building  belonging  to  B. 
If  A.  has  been  diligent  in  maintaining  the  tank,  and  making  provision 
against  any  ordinary  overfiow  of  water,  A.  has  not  wronged  B.  (x), 

5.  A.  sends  a  parcel  containing  a  detonating  mixture  to  a  railway  station, 
to  be  carried  as  goods  by  the  railway  company,  without  informing  the 
company* s  servants  of  the  nature  of  the  contents.  While  B.,  a  servant  of 
the  company,  is  handling  the  box  for  the  purpose  of  despatching  it  by 
train,  and  with  care  sufficient  for  the  safe  and  proper  handling  of  ordinary 
goods,  the  contents  explode  and  injure  B.  There  is  nothing  to  show  the 
specific  cause  of  the  explosion.  A.  has  wronged  B.  The  explosion  also 
damages  a  cai*t  of  C.'s,  which  has  brought  other  goods  to  be  despatched 
by  train.     A.  hag,  but  the  company  has  not,  wronged  0.  (y). 

6.  A.,  having  left  a  loaded  gun  in  his  house,  sends  B.,  a  young  person 
inexperienced  in  handling  firearms,  to  fetch  it.  A.  tells  B.  that  the  gim 
is  loaded,  and  directs  him  to  handle  it  carefully.  B.  fetches  the  gun,  and 
on  his  way  back  points  it  in  sport  at  C.  The  gun  goes  off,  and  wounds  C. 
A.  has  wronged  C.  {z). 

(«)  See  Vaughan  v.  Tajf  VaU  R.  of  Carvatenoffaram,  L.   R.   1   Ind. 

Co.y  5  H.  &  N.  679  ;  Fremantle  v.  App.  364. 

X.  #  N,  W.  R,  Co.,  10  C.  B.  N.  S.  (y)  Lyell  v.  Ganga  Dai,  I.  L.  R. 

89.     Such  a  case  as  Jones  v.  Feati'  1  All.  60  :    cp.  Farrant  v.  Barnes, 

niog  JR.  Co.,  L.  R.  8  Q.  B.  733,  11  C.  B.  N.  S.  653.     It  is  for  the 

where  the  use  of  locomotive  engines  plaintiff  to  prove  want  of  notice ; 

not  being  specially  authorized,  it  see   Williams  v.  East  India  Co.,  3 

was  held  that  the  company  used  East  at  p.  199,  where  a  somewhat 

them  at  its  peril,  could,  1  suppose,  artificial  reason  is  given.    It  seems 

hardly  occur  in  British  India.     If  enough  to  say  that  the  want  of 

it  did,  and  if  the  clause  now  sub-  notice  is  an  essential  part  of  the 

mitted  had  become  law,  the  decision  plaintiff's  case;    the  duty  is,  not 

would   be  the  other  way,  unless  to  abstain  from  sending  dangerous 

Act  IV.  of  1879,  s.  4,  implies  that  goods,butto  give  sufficient  warning 

using  locomotives  without  the  sane-  if  you  do.     As  to  the  non-liability 

tion  of  the  Grovemor  General  in  of  a  person  innocently  dealing  with 

Council  is  absolutely  unlawful.    As  dangerous    things  of  whose   true 

to  the  use  of  fire  for  agricultural  character  he  has  not  notice,   see 

purposes,  such  as  burning  weeds.  The  Nitro- Glyceric  Case,  Sup.  Ct. 

see  Ttirhervil  v.  Stamp,  1  Salk.  13,  U.  S.  16  WaU.  625. 
and  1  Ld.  Raym. ;   and  D.  9.  2,  {z)  Dixon  v.  Bell,  5  M.  &  S.  198 

ad.  1,  Aquil.  30,  §  3.  [17  R.  R.  308],  and  Bigelow  L.  C. 

(;r)  Madras  It.    Co.  y.   Zaminddr  668,  which  goes  even  further. 
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7.  A.  IB  a  dealer  in  drugs.  By  the  negligence  of  A/s  aerrant  a  jar  of 
extract  of  belladonna  is  labelled  as  extract  of  dandelion,  and  sold  on  A^'s 
behalf  to  B.,  a  retail  druggist.  B.,  in  good  faith,  resells  part  of  it  as 
extract  of  dandelion  to  C,  a  customer,  who  bytaking  it  is  made  dangerously 
ill.    A.  has  wronged  C.  (a). 

Liability        69.  (1)  A  person  possessed  of — 

of  occu- 

P'^^J  (a)  any  immoveable  property : 

(b)  any  building    or  structure    intended    for   human 

ocoupation  or  use : 

(c)  any  carriage  or  vessel  intended  for  the  conveyance 

of  human  beings,  or  of  goods  which  are  to  be 
handled  in  that  carriage  or  vessel  (b) : 
is  in  this  and  the  next  following  section  called  an  occupier. 

(2)  An  occupier  must  keep  the  property  occupied  by 
him  in  reasonably  safe  condition  and  repair  as  regards — 

(a)  persons  using  that  property  as  of  right : 

(b)  persons  being  or  passing  near  that  property  as  of 

right : 
and  is  liable  as  for  negligence  to  any  such  person  who  is 
injured  by  want  of  such  condition  and  repair  (c). 

(3)  A  person  who  has  delivered  out  of  his  possession  to 
be  employed  for  the  purpose  of  his  business  any  such 
carriage  or  vessel  as  in  this  section  mentioned  continues 
responsible  during  such  employment  for  any  want  of 
reasonably  safe  condition  and  repair  which  existed  at 
the  time  of  his  parting  with  the  possession. 

Explanation. — The  existence  of  a  defect  which  the 
usual  care  and  skill  of  competent  persons  could  not  have 
discovered  or  prevented  (in  this  section  called  a  latent 

(a)  Thomas     v.      TTinchester^     6  The  words  now  inserted  are  sug- 

N.  Y.   397,   Bigelow  L.   0.  602.  gested  by  Eiliatt  v.  Hall,  15  Q.  B. 

See  this  case  discussed  pp.  504 —  D.  315. 

507,  above.  ^  (e)  Most  of  the  previous  anthori- 

{b)  See  Foulkes  v.  Meirop.  BUL  ties  are  collected  and  discussed  in 

J2.  Co.,  6  C.  P.  D.  157,  especially  Indermaur  v.  Damfs,  L.  R.  1  C.  P. 

the  judgment  of  Thesiger  L.  J.  274  (in  Ex.  Ch.  2  C.  P.  311). 
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defect)  is  not  a  want  of  reasonably  safe  condition  and 
repair,  but  the  burden  of  proof  is  on  the  occupier  to  show 
that  the  defect  which  caused  an  injury  was  latent. 

(4)  Safe  condition  includes  careful  management. 

(5)  Persons  using  property  as  of  right  include — 

(a)  servants  (d)    or    other    persons    being  or  coming 

thereon  in  performance  of  a  contract  with  the 
occupier ; 

(b)  persons  being  or  coming  thereon  by  the  occupier's 

invitation  or  with   his   consent  on  any  lawful 
business. 

Illustrations, 

1 .  A.  is  a  meichant  in  Bombay.  His  office  is  approached  by  a  passage, 
fonning  part  of  the  premises  occupied  by  him,  in  ivhlch  there  is  a  trap- 
door. At  a  time  when  the  trapdoor  is  left  open,  and  not  properly  guarded 
or  lighted,  B.,  a  customer  of  A.,  comes  to  the  office  on  business,  and  falls 
through  the  trapdoor  and  is  injured.    A.  has  wronged  B.  {e). 

2.  A.  digs  a  pit  on  his  own  land  close  to  a  highway,  and  does  not  fence 
it  off,  light  the  place  after  dark,  or  take  any  precaution  for  the  safely  of 
persons  nsing  the  highway.  B.,  lawfully  walking  on  the  highway  after 
dark,  falls  into  the  pit  and  is  injured.    A.  has  wronged  B.  (/). 

3.  A.,  the  owner  of  a  road  subject  to  rights  of  way,  puts  a  heap  of 
building  materials  on  the  road,  and  leaved  them  at  night  unvcatched  and 
unlighted.  B.,  a  person  entitled  to  use  the  road,  drives  along  the  road 
after  dark,  his  carriage  runs  against  the  heap,  and  his  horse  and  carriage 
are  damaged.    A.  has  wronged  B.  (^). 

4.  The  X.  Company  are  possessed  of  a  dock,  in  which  for  payment  from 
shipowners  they  provide  accommodation  for  ships,  including  gangwajH 
between  ships  in  dock  and  the  shore,  and  staging  for  the  use  of  workmen 
employed  about  ships  in  the  dock.  A.  is  a  person  having  lawfnl  business 
on  one  of  the  ships  in  the  dock ;  to  reach  the  ship  he  walks  on  one  of  the 
gangways  provided  by  the  X.  Company.  The  X.  Company's  servants 
having  placed  the  gangway  in  an  unsafe  position,  it  gives  way  under  A., 

{d)  English  common  law  authori-  to  be  so. 

ties  incline  to  the  view  that  a  ser-  (e)  Chapman  v.  Rothwell^  E.  B. 

vant  injured  by  the  defective  state  &  E.    168,   27  L.   J.   Q.   B.   315 

of  the  place  where  he  is  employed  (treated  by  the  Court  as  a  very 

can  hold  the  master  liable  only  for  plain  case). 

personal  negligence.    I  am  not  sure  {f)  Barnes   v.    Ward,   9  C.    B. 

that  even  the  Employers'  Liability  392,  19  L.  J.  C.  P.  195, 

•  Act  puts  him  on  the  same  footing  {ff)  Carby  v.  Hilly  4  C.  B.  N.  S. 

as  a  customer,  but  I  think  he  ought  55t>,  27  L.  J.  C.  P.  318. 
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Position  of 
licensees 
using 
premises. 


and  he  falls  into  the  water  and  is  injured.  The  X.  company  has  wronged 
A.  B.  is  a  workman  employed  to  paint  a  ship  in  the  dock.  He  stands 
for  that  purpose  on  a  staging  provided  by  the  X.  CJompany,  which 
is  in  fact  unfit  for  such  use  by  the  negligence  of  the  X.  Company^s 
servants  in  not  fitting  it  with  ropes  of  proper  strength.  One  of  the 
ropes  breaks,  and  B.  falls  into  the  dock  and  is  hurt.  The  X.  Company 
has  wronged  B.  (A). 

5.  A.  is  possessed  of  a  bridge  crosMing  a  public  road.  As  B.  is  passing 
along  the  road  under  the  bridge,  a  brick  falls  upon  him  from  the  brickwork 
of  the  bridge  and  injures  him.  There  is  no  specific  proof  of  the  amount 
of  care  used  in  making  or  maintaining  the  bridge.  Unless  A.  proves  that 
the  fall  of  the  brick  was  due  to  some  cause  consistent  with  due  care  having 
been  used  in  the  maintenance  of  the  bridge,  A.  has  wronged  B.  (t). 

6.  A.  is  possessed  of  a  lamp  which  is  affixed  to  the  wall  of  his  house 
and  projects  over  a  public  street.  The  fastenings  of  the  lamp,  being  out 
of  rei>air,  give  way,  and  the  lamp  falls  on  B.,  a  foot-passenger  in  the 
street,  and  injures  him.  A.  must  make  compensation  to  B.,  even  if  A. 
has  employed  a  person  whom  he  reasonably  believed  to  be  competent  to 
keep  the  lamp  in  repair  (A:). 

70.  Where  a  person  uses  or  comes  on  any  property 
with  the  occupier's  permission,  but  not  as  of  right,  tiie 
occupier  of  that  property  is  liable  for  harm  suffered  by 
the  first-mentioned  person  from  a  defect  in  the  condition 
or  repair  of  that  property  only  if  the  defect  is  such  as  to 
constitute  to  the  knowledge  of  the  occupier  a  danger  not 
discoverable  by  a  person  using  ordinary  care  (/). 

Illustrations, 
1.  A.  is  possessed  of  land  on  which  there  is  an  open  stone  quarry. 
There  is  no  right  of  way  over  the  land,  but  people  habituaUy  pass  and 
repass  over  it  without  interference  from  A.    B.,  crossing  the  land  after 
dark,  falls  into  the  quarry  and  is  hurt.    A.  has  not  wronged  B.  (m). 


{h)  Smith  V.  London  %  St,  Katha- 
rine Docks  Co.,  L.  R.  3  C.  P.  326. 
Cf.  Francis  v.  Cockrell,  L.  R.  5 
Q.  B.  601  (Ex.  Ch.),  where, 
however,  the  duty  was  also  put 
on  the  ground  of  contract; 
Heaveti  v.  Fender ^  11  Q.  B.  Div. 
503. 

(i)  Kearney  v.  Z.  B,  ^  S.  C.  R. 
Co,,  Ex.  Ch.  L.  R.  6  Q.  B.  759 ; 
cp.  Byrne  v.  Boadle,  2  H.  &  C.  722, 
33  L.  J.  Ex.  13,  and  in  Bigelow 
L.  C,  where  it  is  said  that  *'it  is 


the  duty  of  persons  who  keep 
barrels  in  a  warehouse  to  take  care 
that  they  do  not  roll  out,"  and 
there  was  no  positive  evidence  that 
the  barrel  was  being  handled  by 
servants  of  the  defendant,  or  being 
handled  carelessly. 

(k)  Tarry  t.  Ashton,  I  Q.  B.  D. 
314. 

(/)  See  p.  621,  above. 

(w)  Hounsell  v.  Smyth,  7  C.  B. 
N.S.  731,  29L.  J.  C.  P.  203. 
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2.  A.  is  ]>O80e66ed  of  a  yard  in  whioh  machineiy  is  in  motion,  and 
permits  B.  to  nse  a  path  across  it  for  B.'s  own  oonyenienoe.  If  tlie 
danger  of  approaohing  the  machinery  is  apparent  to  a  person  using 
ordinary  care,  A.  is  not  under  any  duty  towards  B.  to  have  the  machinery 
fenced  or  guarded  (ti). 

3.  A.  is  driving  his  carriage,  and  offers  B.  a  seat  in  it.  B.  enters  the 
carriage,  and  shortly  afterwards  the  carriage  is  upset  by  the  breaking  of 
a  bolt,  and  B.  is  thrown  out  and  hurt.  Ufaleas  A.  knew  the  carriage  to  be 
in  an  unsafe  condition,  A.  has  not  wronged  B  (o). 


Chapter  IX. 
Of  Damages  for  Civil  "Wrongs  {p). 

71.  A  person  who  has  been  wronged  is  entitled  to  Measureof 
recover  from  the  wrongdoer  as  damages  suoh  a  sum  as  in  ^^^^j 
the  judgment  of  the  Court  will  fairly  compensate  him  for 

the  harm  or  loss  he  has  sustained. 

72.  Where  specific  property  has  been  wrongfully  dealt  Damages 
with,  the  Court  may  award  damages  equivalent  to  the  to's^^^ 
extent  to  which  the  value  of  that  property  is  diminished,  Property, 
but  is  not  bound  to  award  as  compensation  the  cost  of 
replacing  the  property  in  its  former  condition. 

Uiustration. 

A.  wrongfully  digs  out  and  carries  away  a  quantity  of  earth  from  Z/s 
hind.  Z.  must  make  compensation  to  A.,  but  A.  cannot  claim  to  fix  the 
damages  by  what  would  be  the  cost  of  replacing  the  earth  dug  out  (7). 

73.  In  awarding  damages  for  wrongs  the  Court  may  Aggrava- 

have  regard  to  the  knowledge,  intention,  and  conduct  of  ^iSra- 

either  or  both  parties,  and  may  increase  or  diminish  the  ?°^  ^^ 

*-  ,         "^  damages, 

amount  of  its  award  accordingly. 

(n)  Boleh  y.  SmUh,  7  H.  &  N.  {p)  These  clauses    on    damages 

736,   31  L.  J.  Ex.   201,  a  rather  are  a  mere  sketch  ;  but  it  may  be  a 

strong  case,  but  for  that  very  reason  question  whether    anything  more 

a  good  illustration.  daborate  is  desirable. 

(0)  Moffatt  y.  Bateman,  L.  E.  3  [q)   Whitham     y.     Kershaw,     16 

P.  C.  116.  Q.  B.  Diy.  613. 
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lUuatratiom. 

1.  A.  has  defamed  Z.  A.  may  show  in  mitigation  of  damages  that 
when  he^made  the  defamatoiy  statement  he  beUeved  on  reaaonaUe 
grronnds  that  it  was  tme. 

2.  A.  has  negligently  pulled  down  a  bnilding  on  his  own  land  to  the 
danger  of  Z.'s  adjaoent  land.  Z.  may  show  in  aggravation  of  damages 
that  A.  wished  to  disturb  Z.  in  his  oocnpation,  and  purposely  caused  the 
work  to  be  done  in  a  reckless  manner  (r). 

(r)  Smblen  y.  Mtfert,  6  H.  ft  N.  64,  30  L.  J.  Ex.  71. 
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THE  SCHEDULE. 

Acta  of  the  Governor  General  in  Council. 


Year  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

XII.  011856  .... 

An  Act  to  enable  execu- 

The whole  as  regards  causes 

tors,  administrators,  or 

of    action    within    this 

Act. 

and  be  sued  for  certain 

wrongs. 

XIILofl856.... 

An  Act  to  proyide  com- 
pensation for  families  for 
loss    occasioned  by  the 

The  like. 

death  of  a  person  caused 
by  actionable  wrong. 

XVIII.  of  1856.. 

An  Act  for  the  protection 
of  judicial  officers. 

The  like. 

XV.  of  1877  .... 

The  descriptions  of    suits 
numbered     respectively 

Act,  1877. 

20,  21,   and    33  in   the 

Second  Schedule  are  to 

be  read,  as  regards  causes 

of    action    within    this 

Act,    as  if    **the  Civil 

Wrongs     Act,      18    ," 

were  substituted  for  the 

references  to  Acts  XII. 

and  XIII.  of  1855,   in 

those  descriptions  respec- 

tively contained. 

INDEX. 


%♦  The  italifi  letters  refer  to  foot-notes ;  thus  55  t  means  note  t  on 
page  55. 


Abaxement  07  Nuisance  : 

abator  must  avoid  unnecessary  damage,  423. 

ancient  process  for  judicial,  424. 

difficulty  of,  no  excuse,  430. 

highway,  power  of  local  authority  to  abate  nuisance  to,  422. 

injured  party,  by,  420. 

notice  to  wrong- doer,  whether  necessary,  421. 

nuisance  by  omission,  whether  applicable  to,  422. 

Aooident: 

inevitable,  American  law  as  to,  139 — 141. 

English  authorities  as  to,  142—147. 
cases  of,  distingxushed  from  voluntary  risk,  165. 
lawful  act,  resulting  from,  135 — 148. 
liability  for,  in  special  cases,  484. 
non-liability  for,  in  special  cases,  492,  493. 

in  performance  of  legal  duty,  493,  494. 

Aot:  lawful,  liability  for  accidentid  consequences  of,  135 — 148. 

AoT  OF  God  :  non- liability  for  damage  caused  by,  492. 

Aot  of  Fabliament  : 

actionable  diimage  must  be  within  mischief  aimed  at  by,  198. 
remedy  imder,  when  exclusive,  27,  28,  197. 

AonO  FESS0NALI8  HOBITTTB  CT71C  FSB80NA  : 

an  old  Conmion  Law  maxim,  62. 
exceptions  to  the  rule,  66 — 73. 

Action: 

case,  on  the,  13,  14. 

case,  on  the,  development  of,  527. 

cause  of,  when  it  arises,  23,  187. 

for  breach  of  statutory  duty,  197. 

occupation,  interference  with,  335. 

tmder  Lord  Campbell's  Act,  67,  68. 
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Action — continued. 

canses  of,  in  oontract  or  tort,  3,  5. 

ooncurreni,  against  different  parties,  541. 

ooncniient  but  aeveraUe,  193. 

concurrent,  in  contract  and  tort,  637. 

early  theory  of,  526. 

history  of  classification  of,  3. 

modem  classification  of,  528. 
convicted  felons  and  alien  enemies  cannot  have,  56. 
felony,  when  wrong  amounts  to,  202. 
form  of,  duty  not  varied  by,  534. 
forms  of,  early  division  of,  13. 

historical  note  on  the  classification  of,  563. 
for  injury  per  qttod  eoneortium  amieit,  228,  229. 

per  quod  serviiium  amisiif  64,  229. 
for  wrongs  to  property,  when  it  survives  for  or  against  execu- 
tors, 66. 
local  or  transitory,  206. 

malicious  bringing  of,  whether  it  can  be  a  tort,  316,  317. 
personal,  effect  of  a  jmrty's  death  on,  62. 

survival  of  cause  of,  exception  in  early  English  law,. 
63. 
viceroy  or  colonial  governor,  against,  114. 

Acts  ov  Executive  Gk>VEBinasNT :  1 19 — 123. 

Acts  of  State  : 

definition  of,  111. 

no  action  of  tort  lies  in  respect  of,  112,  116. 

Adhzeai^t  :  rule  of,  where  both  ships  in  fault,  475. 

Aokot: 

corporation,  how  far  liable  for  deceit  of,  305,  306. 
false  representations  made  by  or  through,  303 — 305. 
fraud  of,  94. 

implied  warranty  of  authority  of,  540. 
indemnity,  when  agent  entitled  to,  200. 
liability  of  person  assuming  authority  as,  296. 
principalis  command  does  not  excuse  wrongs  of,  74. 
principal  liable  for  authorized  or  ratified  acts  of,  76. 

Agbbbxxnt:  unlawful,  cause  of  action  connected  with,  ISO. 

An :  no  specific  right  to  access  of,  415. 

Alien: 

power  to  exclude,  114,  115. 

representatives  of,  right  to  sue  under  Lord  Campbell's  Act^ 
68  tf. 
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AzjEx  Enext  :  cajinbt  sue,  56. 

Allbw  r.  Flood  :  effect  of  jodgmentd  in : 

explained  by  subsequent  decisions,  332. 

interference  with  a  man's  occupation  not  in  itself  a  separate 

kind  of  wrong,  324. 
malice,  when  material,  25  g^  26  ^',  328. 
right  of  choosing  where  or  with  whom  one  will  work,  156. 

AxEanncEHT :  of  statement  of  claim  to  increase  damages  claimed,  188  x. 

AukbioanLaw:  as  to 

accident,  inevitable,  being  no  ground  of  liability,  140 — 143. 

accidents  during  Sunday  travelling,  179. 

acts,  judicial,  corresponds  with  English,  119. 

animals  trespassing,  174. 

ctire,  want  of  ordinary,  45  w. 

chUd,  unattended,  accident  to,  474. 

common  employment,  doctrine  of,  99. 

conspiracy  not  being  cause  of  action,  322. 

debt,  discharge  of,  by  bankruptcy,  209. 

deceit,  288. 

fair  comment  as  defence  in  actions  for  defamation,  259  g. 

forcible  entry,  884. 

friendly  advice,  329. 

giving  compensation  for  damage  by  death,  71. 

infant  licensees  and  trespassen},  521. 

liability  of  corporations,  60  u, 

of  employers,  106. 

of  master  for  acts  of  servants,  78. 
negligence,  441,  445,  458  j;,  474. 
negligence,  contributory,  480,  481. 

contributory,  separation  of  law  and  fact  in  oases  of, 
482. 
parol  licences,  381. 
procuring  injurious  acts,  332. 
rights  of  receiver  of  erroneous  telegram,  551. 
Uglands  v.  Fletcher,  the  rule  in,  489/ 
slander  of  title,  310. 
unfair  competition,  313. 
waste,  352,  353. 

AirncALs: 

American  law  as  to  trespassing,  174. 
dangerous  or  vicious,  responsibility  for,  498. 
killing  of,  in  defence  of  property,  174. 

Arbitbatxon  :  death  of  party  before  award,  62. 

P. — T.  U  U 
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Abbitiutob  :  not  liable  for  errors  in  judgment,  119. 

Abicy: 

officer,  protection  of,  in  execntion  of  duty,  121. 
martial  law,  122,  123. 


reasonable  and  probable  cause  for,  225. 
when  justified,  222. 
See  Faxse  IiiTBisozncBzrr. 

Asportation:  349. 

Assault  : 

acts  for  benefit  of  person  who  cannot  consent,  172. 

acts  not  amounting  to,  217. 

lunatic,  whether  liable  for,  55. 

self-defence,  173,  219. 

what  is,  215. 

when  action  barred  by  summary  process,  220. 

when  justified  by  consent,  218. 

when  not  justified  by  consent,  161. 

words  cannot  be,  218. 

Assets  :  following  property  or  its  value  into  wrong-doer's,  72. 

Absuufsit  : 

action  of,  its  relation  to  negligence,  436. 

development  of,  from  general  action  on  the  case,  530,  63U 

implied,  where  tort  is  waived,  539. 

AvBBAas:  generallawof,  171. 

Bailee: 

bailment  over  by,  373. 

conversion  by,  364,  373,  374. 

estopped  from  disputing  bailor's  title,  363. 

interpleader  by,  363,  364. 

liable  for  damage  to  chattel  by  negligence  of  servant,  87  d. 

liable  for  theft  due  to  connivance  of  servant,  S7  d. 

liable  to  action  of  trespass  for  abusing  subject-matter  of  bail> 

ment  at  wiU,  357. 
refusal  to  deliver  to  true  owner  on  demand,  358. 
when  justified  in  re-delivering  to  bailor,  363. 

Balloon  :  trespass  by,  38,  347,  348. 

Baxkkuptcy: 

debt  discharged  by,  in  American  law,  209. 
imputation  of,  to  tradesmen,  actionable,  249. 
malicious  proceedings  in,  317,  318. 
no  duty  to  prosecute  upon  trustee  in,  204. 
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BiBBiaiBB: 

reTising,  powers  of,  117. 
slander  of,  248. 
And  8te  Counsel. 

Battbbt  :  what  is,  214. 
And  see  Absajtvc, 

BoziNG :  with  gloves,  lawful,  161 . 

BBBAXiKa  DoOBS :  when  justified,  389. 

BUILDINOS  : 

duty  of  keeping  in  safe  condition,  507,  608,  512. 

falling  into  street,  517. 

occupiers  of,  their  duty  to  passers  by,  515. 

Bnsxiisss : 

slander  of  a  man  in  the  way  of  his,  247. 
slander  on,  injunction  to  restrain,  195. 
words  indirectly  causing  damage  in,  249. 

Oaibnb'b  Act  (Lord),  21  &  22  Vict.  c.  27 :  424  y. 

Gaupbbll's  Act  (Lobd),  6  &  7  Vict.  c.  96 : 

as  to  pleading  apology,  &c.,  in  action  for  defamation,  277. 

Gaxpbell's  Act  (Lobd),  9  &  10  Vict.  c.  93 : 

alien,  representatives  of,  may  sue  under,  68  x. 

cause  of  action  under,  not  cimiulative,  71. 

daim  under,  does  not  lie  in  Admiralty  jurisdiction,  68  x. 

construction  of,  69. 

damages  that  may  be  recovered  under,  70. 

illegitimate  child  cannot  recover  under,  68. 

peculiar  rights  created  by,  67. 

relatives  who  may  recover  under,  68  x, 

Oakal  :  escape  of  water  from,  494. 

Gafaoztt  :  personal,  with  respect  to  torts,  54  sgq. 

Gabbzagb  :  responsibilities  of  owner  of,  512,  513. 

Gabbisb  :  common,  duty  of,  533. 

Gase  :  action  on  the,  development  of,  13,  14,  527. 

Gaitlb: 

bitten  by  dog,  no  scienter  need  be  proved,  499. 
death  of,  caused  by  eating  wire  from  dilapidated  fence,  491. 
rights  of  owner  of,  to  safe  condition  of  market-place,  514. 
trespass  by,  348. 

I  by,  liability  for,  391,  496. 

uu2 


660  INDEX. 

Caubb: 

"immediBte,"  meaning  of,  32. 

proximate,  in  law  of  contribntorjr  negligence,  458  tqq.    • 
proximate,  need  not  be  immediate,  331. 
proximate  or  decisiTe,  463,  464. 
proximate  or  remote,  40  Bqq, 
reasonable  and  probable,  for  arrest,  225. 
of  action.    8$e  Aonov. 

Catthok  :  consommate,  required  witli  dang^erons  instroment,  50,  51. 
And  9ee  NsauosircB. 

CHiLinEnr :  when  deprived  of  remedj  by  contribatory  negligence  of 
parent,  ftc.,  472. 

Civil  FtoOGSKDnroB :  malicioufl  bringing  of,  wbetber  a  tort,  316,  317. 

Clbboticah  :  complaint  to,  regarding  curate,  270,  271. 

Club: 

cases  on  expulsion  from,  125  «r,  125  x, 

cbanoe  of  being  elected  to,  no  subject  of  legal  loss,  244. 

committee  of,  quad- judicial  power  of,  124. 

CODmcATiOH:  of  law  of  civil  wrongs  in  India,  586. 

CoKBOOir: 

actionable  without  conspiracy,  324. 
of  customers,  325. 

CoixsQB :  quasi- judicial  powers  of,  124. 

CoLLisioxr:  between  ships,  475. 
And  $e$  KEOUonroB. 

CoLOHiAL  GovEBNioaiT :  liable  for  management  of  public  harbour,  61. 

Colonial  Lsoislatdbb  :  control  of,  over  its  own  members,  122  r. 

CoLomr : 

Colonial  Act  of  indemnity  bars  action  in  England  for  wrongs 

included  in  Act,  205. 
governor  of,  liable  in  courts  of  colony  for  debt,  114. 

Comrr :  rule  of,  as  to  suits  affecting  foreign  sovereigns  and  states, 
115. 

ComcEHT: 

fair,  not  actionable,  257. 
what  is  open  to,  260. 
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Coxmon: 

no  right  of  distress  hj  commoners  inter  se,  390,  391. 
right  of,  nuisance  to,  420. 

Common  Gabbisb:  duty  of,  533. 

Common  Emflotmxnt: 

doctrine  of,  99  aqq, 

no  defence  for  master  under  Employers*  Liability  Act)  575  n. 

relative  rank  of  servants  immaterial,  102. 

what  is,  100. 

work  done  under  compulsion  of  law  not  within  doctrine  of,  104. 

Common  Bighib:  immunity  in  exercise  of,  149—159. 

Commombb: 

any,  can  sue  for  injury,  414. 

may  pull  down  house  on  cammon  after  notice,  420. 

may  pull  down  fence  without  notice,  421,  422. 

Commons,  House  of.    See  Fasliambnt. 

CoMMTTNiCAnoN :  privileged,  what  is,  266  »qq. 

Company: 

false  statements  in  prospectus  of,  284,  297,  300. 

fraud  of  directors  of,  95. 

if  earning  profit,  not  within  Public  Authorities  Protection  Act, 

212  «. 
malicious  proceedings  to  wind  up,  317. 
remedy  of  shareholder  agiiinst,  for  fraud,  95  y. 

CoMPSNBATXON :  statutory,  for  damage  done  by  authorized  works,  131. 

Competition  : 

bad  faith  in  connection  with,  when  acts  lawful,  158. 
in  business  or  trade,  no  wrong,  149— J 53. 
unfair  underselling  at  a  loss,  not,  313. 

Compulsion  of  Law: 

work  done  under,  not  within  rule  of  common  emplo3rment,  104. 

Consent:  effect  of,  in  justifying  force,  160—164,  218. 
And  tee  Licence. 

Consequences  of  Act  or  Default: 
'•legal  consequence,"  330,  331. 
liability  in  relation  to,  30. 

of  wilful  wrong-doer  for,  32,  49. 
natural  and  probable,  34  tqq.^  331. 
natural  in  kind  though  not  in  circumstance,  50,  51. 
remote,  39. 
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Gomspibacy: 

acta  uot  in  themselTes  unlawful,  induoement  of,  331. 

coercion  actionable  nvithouti  324. 

concerted  action,  not  of  itsolf  criterion  of,  324,  325. 

customers,  coercion  of,  325. 

damage  gist  of  action  for,  319,  320. 

finding  of,  whether  supplying  cause  of  action,  326. 

malice  not  necessary  to  cause  of  action  for,  329. 

"malicious,'*  326. 

relation  of,  to  acts  of  third  persons,  323. 

whether  a  substantive  wrong,  319. 

(Nonstable  : 

liable  for  mistake  of  fact,  121. 

limitation  of  actions  against,  211. 

must  produce  warrant,  120. 

powers  of,  to  arrest  on  suspicion,  223. 

protection  of,  in  cases  of  forcible  entry,  390. 

statutory  protection  of,  120. 

"  Ck>N8U]acATB  Cabe  ' ' : 

cannot  always  avoid  accident,  1 36. 
requirement  of,  50. 

GoMTAQiouB  Disease  :  imputation  of,  246. 

Co^'TBACT : 

breach  of,  concurring  with  delict  in  Roman  Law,  648. 

distinguished  from  tort,  3,  4. 

procuring,  328  sqg, 

whether  third  party  can  sue  for  an  act  which  is,  543. 
breach  of  duty,  founded  on,  534. 
cauBC  of  action  in,  co-existing  w^ith  tort,  541. 
causing  breach  of,  under  what  conditions  a  tort,  548,  649. 
effect  of,  on  titic  to  property,  339. 

on  ncgUgcuce,  445. 
has  no  place  in  early  forms  of  action,  15. 
implied  in  law,  as  alternative  of  tort,  539. 
inducing  breach  of,  in  order  to  compel  fulfilment  of  other 

obligations,  330. 
interference  with,  actual  damage  must  be  proved,  549. 
law  of,  complicated  with  that  of  tort  in  proyince  of  deceit,  280. 
measure  of  damages  in,  as  compared  with  tort,  559. 
negligence  in  performing,  how  far  a  tort,  631,  532. 
overlaps  with  tort  in  law  of  negligence,  436. 
persuading  party  to  break,  actionable,  328,  829. 
relations  of,  to  tort,  526  tqq. 
rights  arising  from,  not  affected  by  suing  in  case,  535. 
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right  of  action  upon,  not  extended  by  changing  form,  66,  534. 

statutory  divisions  of  actions  founded  on  tort  or,  670. 

stranger  to,  cannot  sue  for  damage  consequential    on  mere 

breach  of,  647. 
to  marry,  exceptional  features  of,  669. 
where  action  of  tort  lies  notwithstanding  doubt  as  to,  537. 
with  one  party,  compatible  with  actionable  breach  of  duty  in 

same  matter  by  another,  641. 
with  servant,  effect  of,  on  master* s  rights^  644. 

C'ONTEACTOB : 

independent,  duties  extending  to  acts  of,  612  r,  619. 
independent,  responsibility  of  occupier  for  acts  and  defaults 
of,  508. 

CONTEIBUTION : 

between  -WTong-doers,  199,  200. 
Directors'  Liability  Act,  1890,  as  to,  201  t. 

Cohtbibutoby  NEOLiaENGB : 
what  it  is,  458. 

accidents  to  children  in  custody  of  adult  or  unattended,  472. 
doctrine  of  **  identification  *'  not  now  law,  469. 
in  Boman  law,  683. 

not  punishable  as  a  positive  wrong,  178. 
plaintiff  not  bound  to  negative,  446. 
proper  direction  to  jury,  469. 
proximate  or  decisive  cause  of  damage,  bars  remedy  for  tort 

458,  467. 
rule  of,  founded  on  public  utility,  460. 
self-created    disability    to     avoid    consequences    of    another's 

negligence,  464. 
separation  of  law  and  fact  in  United  States,  482. 
third  persons,  of,  its  effect,  468,  470. 
unknown  in  Admiralty  jurisdiction,  476. 

And  see  Nequgence. 

C0>'YES8I0N : 

what  is,  356. 

acts  in  good  faith  may  be,  367. 
apparent  authority,  quert/  as  to  dealings  under,  360. 
by  bailees,  364,  373,  374. 
by  estoppel,  367. 

claim  of  title  on  collateral  breach  of  contract  is  not,  360. 
damages,  measure  of,  in  action  of,  369. 

distinction  between  varieties  of,  and  cases  of  injuiy  without 
conversion,  366.    • 
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Cohtkbsioh — continued, 

distixigaiflhed  from  injury  to  reyenionarj  interest,  356. 

eTidenoe  of,  what  is,  358. 

of  non-negotiable  document,  366  b, 

refusal  to  deli?er  to  true  owner  is  eridenoe  of,  358. 

Convict  :  cannot  sue,  56. 

Ck)PTBIOHT: 

infringement  of,  whether  a  nuisance,  420. 
relation  of,  to  possession,  376. 

COBFOBAIION  : 

crime,  imputation  of,  not  actionable,  245. 
liability  of,  for  fraud  of  agent,  95  y,  305,  306. 
for  negligence,  96. 
for  trespass  and  troTer,  60  tr. 
for  wrongs,  60. 
maintenance  cannot  be  committed  by,  335. 
malicious  prosecution,  liability  for,  61  x^  315. 
municipal,  application  of  Public  Authorities  Protection  Act  to 

actions  against,  212  <. 
public  works,  management  of,  responsibility  of  corporatioa 

for,  61. 
quasi-corporate  association,  liability  of,  fcr  wrongs  of  serrants, 
96. 

Costs  : 

of  action  agtiinst  public  ofiSccr,  212  ^ 

present  proccMiure  as  to,  1 86  7. 

presumed  tj  be  indemnity  to  successful  defendant,  317. 

relation  of,  to  damages,  185  n. 

Counsel  :  immunity  of  words  spoken  by,  264. 

C0U2«TT  COTTNCIL  : 

licensing  sessions  of,  265  d. 

owning  tramways,  is  within  Public  Authorities  Protection  Act^ 
212  <. 

CouHTT  Cou&T :  statutory  distinction  of  actions  in,  536. 

CouKTT  Court  Jxtdoe  :  powers  of,  117. 

Coubt: 

contributory  negligence,  proper  direction  to  jury  as  to,  459. 

control  of,  over  jury,  276,  277. 

negligence,  functions  of  court  and  jury  respectively  in  cases  of, 

440,  442,  443.. 
priyilege  of  statements  made  in,  264. 
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CoTTBT-MiBTIAL : 

protection  of  members  of,  118,  119. 

whether  action  lies  for  bringing  one  before,  without  probable 
cause,  121. 

CovENAST :  construction  of  **  nuisance  *^  in,  408  a. 

Crdcb: 

distinguished  from  tort^  2,  4. 

oral  imputation  of,  when  actionable,  214,  245. 

Cbdonal  Co2nrzB3iTiON :  former  action  of,  229,  230. 

Cehqnal  Law  : 

asportation,  349. 

cause  of  death,  what  is  immediate,  40. 
conversion  necessary  for  larceny,  356. 
distinction  of  receiving  from  theft,  374. 
forfeiture  of  deodand,  137,  138. 
individuals  bound  to  enforce,  204  /. 
prosecution  for  public  nuisance,  401. 
self-defence,  173. 

CBiTiasx  :  allowable,  limits  of,  257,  260. 

Gbowh: 

forcible  entry,  at  suit  of,  389. 
servants,  liability  for  acts  of,  84. 

Culpa: 

equivalent  to  negligence,  17. 

licensor  not  liable  to  gratuitous  licensee  for,  523. 

Cttlpa  Lata  :  equivalent  to  doltUf  281,  439. 

OnsTOBT :  distinguished  from  possession,  343. 

CnSTOic :  no  action  lies  for  withdrawing,  155. 

CusTOic  OF  THE  Realk  :  meaning  of,  533. 

Custoxeb: 

intimidation  of,  237. 

right  of,  to  safe  condition  of  buildings,  &c.,  509,  510. 


Daicaqe  : 

act  of  God,  caused  by,  non- liability  for,  492. 

actual,  unnecessary  to  constitute  trespass,  346. 

breach,  or  non-performance  of,  statutory  duty  causing,  197. 

date  of,  when  cause  of  action  arises,  187. 

execution  of  authorized  works  causing,  129—135. 

effect  of,  as  regards  limitation,  211. 
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Damaxxb—  continued. 

gist  of  action  on  case  for  conspiracy,  319,  320. 

legal  damage  necessary-  in  action  for  conspiracy  in  American 

Courts,  322. 
*'  nerrons  or  mental  shock ''  causing,  whether  too  remote,  51. 
particular,  necessary  in  action  for  public  nuisance,  403. 

not  necessary  when  private  right  infringed,  414. 
relation  of,  to  wrong,  19. 
remoteness  of,  30  8qq,^  330. 

resulting  by  ineritable  accident  from  lawful  act,  135  gqq. 
special,  in  law  of  slander,  242. 

involves  definite  temporal  loss,  243. 

procuring  breach  of  contract  actionable  only  with,  549. 

DAlCAaES: 

assessed  to  what  date,  424. 

canying  costs,  185  «,  18G  q. 

compensation,  not  restitution,  proper  test  of,  189. 

costs,  relation  of,  to,  397. 

distinction  when  motive  necessary  part  of  cause  of  action,  192. 

excessive,  184. 

exemplary,  190,  424. 

ftilse  imprisonment,  for,  190. 

false  representation,  for,  196.   . 

g^st  of  action,  when  damage  is,  186. 

inadequate,  184. 

jury,  power  in  assessment  of,  277. 

marriage,  for  breach  of  promise  of,  192,  659. 

measure  of,  31. 

measure  of,  in  action  for  inducing  plaintiff  by  false  statements 

to  take  shares  in  a  company,  196  d. 
measure  of,  in  contract  and  tort,  557. 
measure  of,  for  damage  to  highway,  189  s. 
measure  of,  for  nuisance,  424. 
mitigation  of,  193. 

by  apology  in  action  for  slander  or  libel,  277. 
negligence,  in  cases  of  contributory,  467,  468. 
new  trial,  where  damages  excessive  or  inadequate,  184. 
nominal,  as  test  of  absolute  right,  186. 
nominal,  ordinary,  or  exemplary,  184 — 192,  424. 
nominal,  scale  of  costs  allowed,  397. 
nuisance,  for,  424. 

only  once  given  for  same  cause  of  action,  193. 
ordinary,  measure  of,  188. 
seduction,  in  actions  for,  233. 

DlMinTU  BINE  INZUBIA,  22,  150. 
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Dakoeb : 

concealed  to  bare  licensee,  521,  522. 

diligence  proportioned  to,  456. 

duty  of  person  repelling  imminent,  173. 

going  to,  164. 

immediate,  **  honest  and  reasonable  belief  '*  of,  174. 

self-defence,  right  of,  173. 

Toluntary  exposure  to  known,  178. 

Dakoeboub  Things  :  strict   responsibility  in  dealing  with,  49,  484, 
499  aqq. 

Death: 

of  human  being,  said  to  be  never  cause  of  action  at  common 

law,  63. 
of  party,  effect  of,  on  rights  of  action,  62. 

Deckit: 

action  of,  against  falsifier  of  telegram,  551. 

action  of,  damages  must  bo  shown,  187. 

action  of,  distinguished  from  action  for  *<  passing  off,''  313  o. 

ambiguous  statements,  reliance  on,  301. 

American  law  as  to,  288. 

ntiscrtion,  reckless,  291. 

concurrent  jurisdiction  at  Common  Law  and  in  Equity,  196, 

279. 
conditions  of  right  to  sue  for,  282,  283. 
corporations,  liability  of,  305. 
false  guarantees,  301. 
garbling,  by,  286. 

ground  of  belief  looked  to  as  test  of  its  reality,  286,  287. 
intention  as  element  of,  295. 

may  give  innocent  agent  claim  for  indemnity,  200  q. 
misrepresentation  by  or  through  agent,  303. 
misstatement  of  law,  285. 
nature  of  the  wrong,  279. 

no  cause  of  action  without  both  fraud  and  actual  damage,  283. 
plaintiff's  means  of  knowledge,  effect  of,  299. 
prospectus  of  new  company,  297. 
public  representations,  296. 

statement,  believed  by  maker  at  the  time  is  not,  286,  287. 
statement  not  relied  on  is  not,  298. 

Defamation  : 

business,  of  a  man  in  his,  247. 

construction  of  words  as  to  defamatory  meaning,  253. 
contagious  disease,  imputation  of,  246. 

corporation,  charge  of   impossible  crime  against,    not  action- 
able, 245. 
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Defaicltzon—  continued, 

dama^^es  for,  bow  asaeased,  277. 

evidenoe,  extrinsic,  of  unfair  motiye,  258. 

exception  of  fair  comment,  257. 

fair  comment,  what  is,  257—260. 

generally,  239  aqq, 

groBs,  damages  for,  191. 

immunity  of  Meml)er8  of  Parliament  and  Judges,  264. 

injunction  to  restrain  publication  of  defamatory  matter,  195, 
278. 

justified  by  truth  of  matter,  261. 

malice,  express,  exception  of,  268. 

'*  malicious,*'  in  what  sense,  250. 

motive,  unfair,  extrinsic  evidence  of,  admissible,  258. 

plagiarism,  gratuitous  charge  of,  not  fair  oonmient,  261. 

pleading  apology,  277. 

privilege,  absolute,  265. 

privilege,  excess  of,  275. 

privilege  of  fair  reports,  271. 

privileged  communications,  qualified  immunity  of,  266. 

privileged  occasions,  what  are,  268. 

publication,  251—253. 

relation  of  negligence  to,  553  x, 

reports  by  newspapers  of  public  meetings,  274. 

special  damages  in  actions  of  slander,  188. 

spiritual,  246  y. 
Sffe  Libel,  Slaitoeb. 
Dxfbot: 

in  structure,  responsibility  of  occupier  for,  515,  516. 

latent,  non-responsibility  for,  514. 

Delicts  :  Roman  law  of,  16. 

Dbodakd  :  forfeiture  of,  137,  138. 

Dbthtqe: 

supplanted  by  trover,  14. 

whether  founded  in  contract  or  tort,  15. 

writ  of,  13. 

nature  of,  351. 

Digest:   of  Justinian,   ad  legem  Aquiliam,   17,  583.    And  see  Les 
Aquilia. 

DiLIQENCE  : 

amount  of,  required  by  law,  28,  29. 
due,  varies  as  apparent  ri«k,  456. 
general  standard  of,  435,  439. 
includes  competent  skill  when  required,  441,  446. 
See  NBQLiaBNCB. 
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DiBBoroBs'  LuLBZiiTT  AoT,  1890  : 

oontribution  and  indemnitj,  as  to,  201  t, 
decsision  in  Berrff  y.  Peek,  how  affected  by,  294. 

DiSABiLiTnES :  suspending  Statutes  of  Limitation,  210. 

DisoBBnoN:    where  given  by  Legislature  must  be  etcrcL^d  with 
regard  to  other  rights,  132. 

DiBIBBSS, 

in  general,  390  aqq, 
damage  feasant,  390,  397. 

DoGXS:  owner  of,  answerable  for  safety  of  appliances,  511,  512. 

Doo: 

liability  for  yice  of,  498. 

shooting  of,  not  malicious  where  belieyed  neoesjary  for  pro- 
tection of  property,  174. 
statutory  protection  against,  499  b, 
whether  owner  liable  for  mere  trespass  of,  493. 

Doo-spbabb:  authorities  on  injuries  by,  174  x. 

Dolus  : 

equiyalent  to  culpa  lata,  .281,  439. 
equivalent  to  unlawful  intention,  17. 

Doioirns  fbo  tbxfobb,  81. 

Drtvbb  :  duty  of,  170. 

Duel:  always  unlawful,  162. 

Duty: 

absolute,  imposed  by  policy  of  law,  10,  18,  28,  74. 

acts  in  breach  of  specific  legal,  26,  27. 

breach  of,  in  course  of  employment,  action  for,  531. 

of  competence,  28. 

of  diligence,  28. 

of  respecting  property,  10,  28. 

of  warning,  knowledge  of  risk  as  opposed  to,  166. 

relation  of  legal  to  moral,  12. 

statutory,  remedy  for  breach  of,  197. 

to  one's  neighbour,  nowhere  broadly  stated,  21. 

disturbance  of,  analogous  to  trespass,  376. 
licence  cannot  confer,  380. 
of  light,  416. 

Esitob:  admitting  publication,  not  bound  to  disclose  actual  author, 
253. 
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ELBcnoN :  to  sue  in  contract  or  tort  for  mufeasanoe,  529 — 532. 

Exflotsb:  when  answerable  as  master,  79 — 81. 

Ehflotzbs'  Liabilitt  Aor,  1880  :  98,  105  tqq, 
as  regards  **  volenti  nonjii  iiy'uria,**  168. 
text  of,  673. 
See  WoiuQCEv's  Coicfensaiion  Act. 

EXPLOTICEIIT  : 

oonrse  of,  what  is,  84. 

doctrine  of  ''common  employment,''  98 — 103. 

public,  of  carriers  and  innkeepers,  533. 

Extbt: 

forcible,  at  suit  of  Grown,  389. 
fresh,  on  trespasser,  386. 
necessity  justifying,  392. 
relation,  by,  376. 
to  take  distress,  389. 

Cqititt  ; 

former  concurrent  jurisdiction  of,  in  oases  of  deceit,  196. 
remedies  formerly  peculiar  to,  181. 

Ebbob  :  clerical,  responsibility  for,  249. 

Estoppel  : 

conyersion  by,  367. 

if  no  contract  or  breach  of  specific  duty,  statements  to  be  made 

good  only  on  ground  of  fraud  or,  293. 
of  bailee,  from  disputing  bailor's  title,  363. 

EVIDENOE : 

of  contributory  negligence,  461,  462. 
of  conversion,  368. 
of  malice,  275,  276. 
of  negligence,  439,  517. 

question  whether  any,  for   court:    inference    from  admitted 
evidence,  for  jury,  442. 

Execution  :  of  process,  justification  of  trespass  in,  389. 

ExECfDTivE :  acts  of,  in  time  of  war,  122,  123. 

EZBCUTOBS: 

cannot  sue  for  personal  injuries  to  testator,  even  on  a  contxact, 

660. 
felony,  whether  not  bound  to  prosecute  for,  before  bringing  dvil 

action,  204. 
liability  of,  for  wrongs  of  testator,  66,  67. 

to  restore  property  or  its  value,  72. 
statutory  rights  of  action  by,  for  wrongs  to  testator's  jtopetty-y, 

66. 
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EZFLOBZVSS: 

liabiliiy  for  improper  deaUog  with,  139,  603. ' 
liability  for  sending  without  notice,  603, 


Factobs  Aois  : 

good  title  acquired  under,  656. 
Talidity  of  dealings  under,  340. 

Faoultibs  :  ordinary  use  of,  presumed,  448. 

Tajr  Cqickemt:  defence  of,  in  action  for  defamation,  267 — 260. 

FaLBB  IXFBIBOinCENT : 

damages  for,  190. 

definition  of,  221. 

distinguished  from  malicious  prosecution,  224. 

justified  by  local  statute,  205. 

on  mistaken  charge,  followed  by  remand,  226. 

prosecutor  or  officer  answerable  for,  224. 

what  is  reasonable  cause  for,  226. 

Faisb  Bbfbesrntation  :  damages  for,  196. 

EiLTAi.  AodDENTS.    See  Gaufbeix's  Act  (Lobd). 

Felony: 

arrest  for,  justification  of,  223. 
imputation  of,  when  libellous,  244,  246. 
<<  merger  '*  of  trespass  in,  202. 

Fesos: 

falling  in  neighbour's  land,  491. 
when  trespass  for  defeotive,  391, 

Fehcino:  lawful,  161,  162. 

Febbt: 

franchise  of,  376  k, 

nuisance  to,  419. 

refusal  to  carry  passengers  by,  369. 

Fiee: 

escape  of,  from  railway  engines,  464,  466,  494,  496. 

justification  for  trespass,  392. 

negligence  as  to,  440. 

responsibility  for  carrying,  600,  601.  I 

safe  keeping  of,  499.  I 

i 
FiEE-ABMB :  consummate  caution  required  in  dealiog  with,  499. 

FzsHEBY :  trespass  to,  376. 
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Footpath  :  diyenion  of,  creates  duty  to  warn  paaeengers,  516. 

FOBCIBLB  EnTBT  ! 

statutes  against)  383. 

with  good  title,  whether  dyillj  wrongful,  385,  386. 

FoBXS  OF  AcTiov,  13,  14,  15. 
See  Action. 

Fowl: 

liability  for  injury  caused  by,  497. 
whether  owner  liable  for  trespass  by,  496  /. 

Fox-HUHTiNa :  trespass  in,  not  justified,  39(. 

France  (law  of) : 

Gouseil  d'etat  inquires  into  acts  of  public  authority,  116. 
rule  of,  of  five  years'  prescription,  209. 

Fbaxcbisb:  malicious  interference  with  exeroise  of,  334. 

Fbaud; 

agent  or  servant,*of,  94. 

agents,  of,  282. 

compensation  for,  in  equity,  formerly  by  way  of  restitution, 

196. 
concealed,  efiPest  of,  on  period  of  limitation,  213. 
"  constructiye,"  281. 

effect  of,  on  transfer  of  property  or  possession,  339. 
equitable  jurisdiction  founded  on,  280. 
"legal,"  282,289. 
licence  obtained  by,  164. 

negligence,  however  great,  does  not  of  itself  constitute,  288, 299. 
partners  of,  97. 
relation  of,  to  infringement  of  trade  marks,  &c.,  310,  311. 

Fbost  :  damage  brought  about  by  extraordinary,  47. 

Oas  :  escape  of,  503. 

Goods  :  trespass  to,  349. 

Goodwill  :  protection  of  priyilegcs  analogous  to,  311. 

Govebnob:  colonial,  actions  against,  114. 

Gbant: 

distinction  of  licence  from,  as  regards  strangers,  382. 
distinguished  from  licence,  379. 

but  may  be  inseparably  connected  with  licence,  379. 

Guabantt:  misrepresentations  amounting  to,  301. 

Guest  :  gratuitous,  is  mere  licensee  in  law,  .523. 
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Habeah  CosFini :  judge  mufit  grant,  even  in  yacation,  118. 

HlOHWAT  : 

oatde  straying  off,  391,  497. 

damage  to^  measure  of  damages  recoycrable  by  trusteee  for, 

189  f. 
justification  for  deviating  from,  391. 
nuisances  by  obstruction  of,  402,  405,  422. 
rights  of  persons  uaing,  to  safe  condition  of  adjacent  property, 

515—620. 
traction  or  steam  engioe  on,  501. 

Hobse: 

injories  caused  by,  45. 
trespass  by,  496. 

HXJBBAMD  AND  WiFB  : 

action  of  personal  tort  between,  does  not  lie,  59. 

action  for  assault  or  erim,  eon,,  229. 

actions  by  and  against,  58. 

husband  may  not  now  beat  wife,  127  d, 

imprisonment  of  wife  by  husband,  127  d. 

libel  on  husband  by  letter  to  wife,  253. 

loss  of  consortium  between,  is  special  damage,  244. 


**  Ibentipication  ** :  exploded  doctrine  of,  in  cases  of  negligence,  469, 
474. 

IjCPJusoinaDiT :  does  not  affect  period  of  limitation,  210  h. 

IxPBisoncBNT,  Falbb  :  m»  Falss  IicPBisoyscEsrr. 

Inconyeniengb  :  not  amounting  to  nuisance,  not  made  actionable  by 
allegation  of  evil  motiye,  158. 

IvooBPOBBAL  RiOHTB :  In  property,  yiolation  of,  375. 

Indemnitt: 

claim  to,  of  agent  who  has  acted  in  good  faith,  200. 
colonial  Act  of,  205. 

*'  lNDSFB2n)ERT  CONTBAGTOB  "  I  79,  80,  508,  512  r,  519,  520. 

India,  Bbitish  : 

dealings  of  East  India  Company  with  native  states,  112. 
protection  of  executive  and  judicial  officers  in,  122. 

IsDiAN  CnriL  Wbokos  Bill  :  draft  of,  586. 

IxEViTiBLE  Aooidbiit:  135—148.    And  tee  MctDESTT. 

r. — T.  X  X 
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IirFinr: 

cannot  be  made  liable  on  contract  bj  changing  form  of  action^ 

66,  535. 
cannot  take  advantage  of  bis  own  fraud,  57. 
contract  of  service  of,  100. 
liabilitj  of,  for  torts,  54,  55. 

liability  of,  whether  limited  to  wrongs  contra  paeem,  60. 
liable  for  sabstantiye  wrong  thongh  occasioned  by  oontzact,  57. 
licensee  or  trespasser,  52. 

IxjuMoxxoir : 

interlocutory,  195. 

jurisdiction  to  grant,  194,  425. 

libel,  to  restrain,  195,  278. 

mandatory,  425  b. 

not  refused  on  gpround  of  difficulty  of  removing  nuisance,  430. 

nuisance,  to  restrain,  425. 

on  what  principles  gjanted,  426  sgq. 

slander  on  business,  to  restrain,  195. 

trespass,  to  restrain,  continuing,  399. 

under  C.  L.  P.  Acts,  181  b, 

Inmezbpbb: 

cannot  dispute  entry  of  guest,  395. 

duty  of,  533. 

selling  goods  of  guest,  365  u, 

Isnrs  OF  OouBT :  quasi- judicial  powers  of,  124. 

Innuendo  :  meaning  and  necessity  of,  253,  254. 

Instbuicbnt,  Bavobbous  :  responsibility  of  person  using,  50,  484,  507. 

Insusanoe: 

construction  of  policy  of,  excepting  obvious  risk,  169. 

duty  in  nature  of,  485,  490. 

effect  of,  on  necessity  of  salvage  work,  172  n. 

Intention: 

general  relation  of,  to  liability,  32 — 34. 
inference  or  presumption  of,  34. 
trespass,  not  material  in,  9,  12. 

Intbbfleadbb  :  by  bailee,  863,  364. 

Intzxidation  : 

by  trade  unions,  237. 

in  what  way  distinguishable  from  mere  persuauon,  338. 

of  customers,  237. 

of  servants  and  tenants,  236. 

what  amounts  to,  333. 

when ''picketing"  becomes,  236  Xr. 
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Intetatzon:    righta  of   persDns  coming  on  another's  property  by, 
608  aqq. 

**  Invitation  to  Aught  "  cases,  448. 

Ibeland:  Lozd- Lieutenant  exempt  from  actions  in,  for  ofiBcial  acts, 
114. 

Joint  WBOna-DOEBS : 

contribution  betvreen,  199,  200. 

effect  of  judgment  against  one  of  several,  199. 

joint  and  several  liability  of,  199. 

Judge: 

allegation  of  malice  will  not  support  action  against,  118. 
bill  of  exceptions,  could  not  refase  to  seal,  118. 
habeas  corpus ,  must  grant,  even  in  vacation,  118. 
jurisdiction,  judge  not  liable  for  latent  want  of,  118. 
jurisdiction,  judge  of  inferior  court  must  show,  117. 
protection  of,  in  exercise  of  office,  116,  117,  264. 
And  see  Couiss, 

JuDOHBNT :  against  one  of  several  wrong-doers,  effect  of,  199. 

JlTDICXlL  AciB : 

distinguished  from  ministerial,  224. 

of  persons  not  judges,  immunity  for,  118,  119. 

protection,  &c.  of,  116,  264. 

statutory  liability  in  special  cases,  118. 

Judicial  Psogbedinob  :  reports  of,  272,  273. 

JUDICIUX  RUBTIOUIC,  475. 

JuBiSDionoN : 

local  limits  of,  204. 

to  grant  injunctions,  194. 

Jubt: 

assessment  of  damages  by,  277. 

control  of  court  over,  276,  277. 

functions  of,  in  cases  of  negligence,  442,  443. 

proper  direction  to,  as  to  contributory  negligence,  459. 

Jus  TEBTn :  cannot  justify  trespass  or  conversion,  370. 

Jusncs  07  THE  Peace  : 

action  against,  does  not  lie  for  words  used  in  judicial  capacity, 

264  z. 
limitation  of  actions  against,  211. 

date  from  which  time  runs,  212  «. 
memorial  as  to  conduct  of,  270  r. 

XX  2 
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AXD£zccaai: 
hj  anOflRtj  off  law,  3S3. 
Iijbeenee^sn. 

df  fiiBitiMj  stetementi  excoaed  by  tmth,  261. 
detenmnation  of,  395. 
for  re-entij  on  land,  383,  3S4. 
lorie-takiiig goods,  388. 
ior  taking  dislKai,  390. 
gvncnl  grooods  o^  24, 109  $qq. 
nnder  legil  prooea,  389. 

liABOUSOS,  SxATOTB  OP :  actkii  under,  230,  236. 

Lasd: 

acts  done  in  natonl  user  of,  not  wzongfol,  153. 
artificial  woika,  on,  154  A. 

I AKDLOBD  m>  TeVAHT  : 

qnestionB  of  waste  between,  355. 
which  liable  for  nnisanoea,  432. 

JjASTDCfWVKBB : 

adjacent,  duties  of,  515. 

datj  of ,  as  to  escape  of  dangexoos  or  noxious  things  486,  490. 

LABCKinr :  when  tzespass  becomes,  388. 

Law  :  misrepresentation  of,  285. 

LZATB  ASP  IdOBStCR  I 

as  justification  for  assault,  218. 
defence  of,  160  sqq. 
And  tee  Lickvob. 

XjESSEE  I 

as  to  liability  of,  for  nuisance,  432. 

for  years  holding  over,  no  trespasser,  395. 

Lkx  Aqttuja  : 

Digest  on,  compared  with  English  law,  194  q, 

Boman  law  of,  liability  under,  523  o,  648  k,  583. 

roles  of  liability  under,  compared  with  English  law,  139  e. 

Lex  Foei  :  regard  to,  in  English  courts,  204,  205. 

Libbl: 

comment,  fair,  is  no,  257. 
coDstructian  of,  253. 
dime,  imputation  of,  244,  263. 

damages  for  trespass  on  plaintiff^s  paper,  \rhere  no  libel  for 
want  of  publication,  191,  192. 
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LiBSL — continued. 

innocent  oironlator,  252. 
Law  of  Libel  Amendment  Act,  1888.  .274. 
prima  fade  libellous,  what  is,  242. 
publication,,  injimotion  to  restrain,  195,  278. 
publication,  what  is,  261—253. 
slander  disting^hed  from,  239. 
And  $ee  Defaxation. 

Licence: 

assignable,  is  not,  382. 

bodily  force,  to  apply,  160,  218. 

bodily  harm,  to  do,  good  only  with  just  cause,  160,  161. 

"  coupled  with  interest,"  378,  379. 

fraud,  obtained  by,  Toid,  164. 

grant,  may  be  annexed  by  law  to,  379 

how  given  or  revoked,  382. 

interest  by  way  of  equitable  estoppel  arising  from,  381. 

practice  of  American  courts  in  such  cases,  381. 
meaning  of,  377. 

revocable  unless  coupled  with  interest,  378. 
revocation  of,  effectual  even  though  breach  of  contract,  378. 
revocation  of,  right  of  licensee  to  sue  when  contract  exists,  378, 

379. 
revocation  of  executed,  having  permanent  results,  380, 
strangers,  regarding,  382. 

lilCENBKB  : 

gratuitous  guest  is  mere,  523. 
infant,  favoured  in  American  courts,  521. 
rights  of,  in  use  of  private  way,  516. 
what  risks  he  must  take,  521,  522. 

Licensob  : 

liability  for  damage  caused  by  negligence  of  servant,  524. 
liable  for  ordinary  negligence,  524. 

Lien  :  right  at  Ck>mmon  Law  to,  358. 

Lioht: 

ColU  V.  Home  and  Colonial  Stores ,  effect  of,  417. 

disturbance  of,  what  amounts  to,  417. 

effect  of  altering  or  enlarging  window,  418. 

nature  of  right  to,  416. 

obstruction  of,  415. 

right  to,  as  between  two  or  more  lessees  under  same  lessor,  416 1». 

spednl  or  extraordinary,  right  to,  cannot  be  acquired  by  prescrip- 
tion, even  with  knowledge  on  part  of  servient  tenement,  417, 
418.- 

supposed  rule  as  to  angle  of  45"*.  .418. 
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TinwTiTWM  or  j 

cffeei  <rf  farngm  Ixv  of,  M9. 

ilaiiiteof,56,210. 

itatwlrwy  ppiwlfiw,  two  yens'  TiiaJfitinB,  Sll. 

tot  of  itatiitcw  coDoeRiiii^,  580. 

vboe  dmiagc  is  gist  of  actin,  211. 

LocAimr :  <rf  wroagfnl  acts,  when  mrtrriiT,  204. 

liOXASlC: 

anthnriafd  restraint  of,  127. 
liatslitj  of,  lor  tortSy  55. 


action  against,  djcs  not  lie  fur  w^ids  used  in  jndid:il  capacity. 

264  r. 
limitatian  of  autiios  against,  211. 

date  from  wiiicli  tine  runs,  21*2  «. 
memorial  as  to  eondnct  of,  270  r. 

HAtaTEMAMcm: 

actions  for,  334. 

akin  to  malidoos  proaecntion,  334. 

corporation  cannot  be  guihj  of,  335. 

Mall  "PaaaaoA :  no  disdnctum  between  auUa  im  m  and,  27. 

JCalice: 

conspiracy,  malice  nut  necc;<c»ary  to  canae  of  action  for,  328, 329. 

essential  in  slander  of  title,  307,  30S. 

evidence  of,  275,  276. 

explained  aa  "  improper  and  indirect  motire,**  319. 

express,  in  ocmmunication  on  priTileged  occasions^  2C8. 

former  nse  of  word  in  pleading-,  26. 

gist  of  action,  implied  aasomption  that  malkx  was,  no  longer 

generally  tenable,  320  u. 
"implied,"  meaning  of,  258. 

malicions  prosecutions  and  abuse  of  legpal  process^  314  aqq. 
material  only  in  exceptional  cases,  24. 

MaucediFact:  61,  268,  276. 

Maugidub  Hzsbsahcb  :  remoteness  of  damage  in  these  cases,  330. 

Maugiodb  PBosBcunoir : 

action  for,  for  prosecuting  action  in  name  of  third  person,  318. 
action  for,  whether  it  lies  against  curporations,  315. 
bankruptcy  proceedings,  malicious,  actionable,  317. 
but  adjudication  must  be  first  set  aside,  318. 
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Hauclovs  PaosECUTXOH — continued, 

civil  proceedings,  malicioiiB,  not  actionable,  316. 
distinguished  from  false  imprisonment^  224. 
plaintiff  must  prove  malice,  314. 
privilege,  abuse  of,  analogus  to,  315. 

Maiidaicub  :  181  b, 

Maszet: 

franchise  of,  376  k. 
nuisance  to,  419. 

Mabkkt  bvBBT :  title  acquired  in,  340,  556. 

Mabkbt-placb  :  duty  of  persons  controlling  structures  in,  513,  514. 

Mabbiaqs  :  breach  of  promise  of,  192,  559. 

Masbisd  WoMAir : 

can  now  sue  and  be  sued  alone,  58. 
damages  and  costs  recovered  against,  how  payable,  58. 
whether  liability  at  common  law    limited  to  wrongs  contra 
pacem^  60. 

Mabbzbd  Woxszr's  Fbofebty  Act,  1882 : 
effect  of,  58. 

husband  still  liable  for  wife's  torts,  59. 
right  of  action  under,  how  limited,  59. 

Mabhal  Law  :  in  time  of  war,  123. 

Mastbb  Ain>  Ssbyaut  : 

action  for  beating  servant,  229. 
enticing  away,  230. 
menacing  servants,  236. 
seduction,  231. 
constructive  service,  what  is,  235. 
defence  of  servant  by  master,  173  r. 
delegation  of  duty  by  servant,  81. 

liability  of  master,  does  not  arise,  when  servant  wholly  departs 
from  course  of  master^s  business,  86, 91,  92. 
for  acts  or  defaults  of  servants,  74  sqq, 
for  servant*  B  excess  or  mistake  in  executing 

authority,  89. 
for  servant*  s  forgery,  95  <?. 
for  servants  fraud,  94. 
for  servant*  s  negligence  in  conduct  of  master*  s 

business,  85. 
for  servant*s  wilful  wrong,  93. 
reason  of,  78. 
rule  as  to,  expressed  by  Willes,  J.,  77. 
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MisTXB  AKD  8KKVAST— continued, 

lofls  of  Berrioe,  whether  master  can  sue  when  aerrant  killed  bj 

injury,  64. 
power  of  oonlroUing  work,  88. 
proper  servant,  master  must  choose,  102,  103. 
protection  to  master,  giving  character,  268. 

warning*  fellow-servants,  270. 
public  officers,  relation  of  master  and  servant  does  not  exist 

between,  84. 
risks,  ordinary,  undertaken  by  servant,  100,  167. 
servant,  breach  of  contract  with,  whether  master  can  sue  for 

loss  of  service  arising  from,  544. 
servant  injured  by  feTLow-servant,  98,  100. 
servant,  who  is  a,  79. 
servant  travelling  by  rail,  538. 
service,  temporary  transfer  of,  82. 
suitable  materials,  master  must  furnish,  103. 

And  aee  Sebvaitt. 

Mazdcb: 

a  man  is  presumed  to  intend  the  natural  consequences  of  hii» 

acte,  34. 
actio  personalis  moritur  cum  pereona,  62. 
adversus  extraneos  vitio»a  posBesslo  prodesse  solct,  370. 
culpa  lata  dolo  aequiparatur,  281. 
imperitia  culpae  adnumeratur,  29. 
in  jure  non  remota  causa  sed  proxima  spectatur,  80. 
nuUus  videtur  dolo  facere  qui  suo  jure  utitur,  129/. 
qui  facit  per  alium  facit  per  se,  77. 
ratum    quia    habere    non    potest,   quod    ipsius    nomine   non 

est  gestum,  77. 
res  ipsa  loquitur,  517. 
respondeat  superior,  77. 
sic  utere  tno  ut  alienum  non  laedas,  110,  129. 
volenti  non  fit  injuria,  159,  164,  167,  168,  515. 

Mbdical  Education  :  Greneral  Council  of,  powers  of,  over  registered 
medical  practitioners,  124. 

Mebtiro:  public,  newspapci^reports  of,  274. 

Menacb  : 

to  servants  and  tenants,  235. 
when  actionable,  220. 

Mental  ob  Kebvoub  Shock  :  damages  for,  whether  too  remote,  51. 

MiUTAEY  CouAt:  privilege  of,  265. 

M1NI8ZE&.:  ,of  Baptist  chapel,  removal  of,  125  x. 
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MiSBEFBBSBNTATXON : 

breach  of  special  duty  of  discloeure,  qu^ry  whether  deceit,  292, 

293. 
coiistniction  of  ambiguous  statement,  301. 
fact  or  hiw,  of,  284,  285. 

intention  to  harm  by,  not  necessary  condition  of  liability,  295. 
omission  by,  286. 

promise  or  guaranty,  when  misrepresentation  amounts  to,  301. 
reckless  assertion,  by,  291. 
reliance  of  plaintiff  on  the,  298. 

iSlwDKCEIT. 

Mistake: 

does  not  excuse  interference  with  property,  9. 
of  sheriff,  in  taking  goods,  389. 

MoBiOAOOB :  may  be  guilty  of  conversion,  365,  366. 

IConvB: 

considered  in  aggravation  of  reduction  of  damages,  190  8qq, 
improper,  malice  defined  as,  319. 
material  in  exercise  of  rights,  whether,  155  sqq. 
material  part  of  cause  of  actiox^,  when,  24. 
See  Mauoe. 


Kaxe: 

no  exclusive  right  to  use  of,  159. 
of  house,  no  exclusive  right  to,  311. 

Natubal  Coksequenoes  :  of  acts,  presumed  intention  of,  34,  331. 

Natttbal  Justice:   must  be  observed  in  exercise  of  quasi-judiuiul 
powers,  125. 

**  Natubal  Ubeb  "  :  of  property,  non-liability  for,  488. 

Nayioation  : 

negligence  in,  44,  475,  476. 

requirements  of,  as  limiting  statutory  powers,  132. 

Nayt  :  officer,  protection  of,  in  execution  of  duty,  121. 

Keobssxtt: 

as  excuse  for  unskilled  person,  29. 

as  justification  generally,  171. 

**  compulsive,"  176. 

destruction  of  property  justified  by,  171. 

trespasses  justified  by,  171,  172,  892. 
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Kbqzjosnob  : 

action  of,  damage  must  be  ahown,  187. 

Aldenon's  definition  of,  437. 

anticipate  another's,  one  is  not  bound  to,  477. 

U8  to  action  under  difficulty  caused  by  another,  476. 

averment  of,  498  y. 

burden  of  proof  on  plaintiff,  443. 

care,  due,  varies  as  apparent  risk,  456. 

choice  of  risks  caused  by  another's,  478. 

concurrence  of  liability  ex  eontraetu  and  ex  delicto,  436. 

contract,  how  affected  by,  445. 

contributory,  144  t. 

doctrine  of,  general,  not  applicable  to  statements,  553. 

duties  of  judge  and  jury,  449. 

And  see  CoNTBiBTrcoBT  KsoxjasNOB. 
equivalent  to  culpa,  17. 
evidence  of,  442. 

failure  in  average  prudence  is,  439. 

fraud,  not  constituted  by  negligence  however  great,  288,  289. 
liability  for,  11. 

liability  for,  concurrent  with  anotlier  party's  liability  on  con- 
tract, 550,  551. 
depends  on  probability  of  consequence,  40. 
notice  of  special  danger  through  personal  infirmity,  457)  468. 
notion  of,  general,  434. 
presumed,  when,  446,  4^7. 

presumption  of,  in  cases  of  unexplained  accident,  517. 
principles  illiistrated  by  railway  cases,  448. 

And  see  Railway. 
recklessness  aggravates,  191. 

risk,  knowledge  of,  opposed  to  duty  of  warning,  166. 
risk,  voluntary,  excludes  question  of,  164. 
servant,  action  for  conversion  against,  grounded  on,  362  i. 
wrong,  negligence  of  independent  persons  may  be  joint,  468. 

Nebvous  OB  ME29TAL  Shook  :  damages  for,  whether  too  remote,  51. 

Nbwspafeb  : 

Law  of  Libel  Amendment  Act,  1888.  .274. 
special  procedure  in  action  for  libel,  277. 
vendor  of,  not  liable  for  libel,  252. 
volunteered  reports  to,  274. 

New  Tbzal  :  for  excessive  or  inadequate  damages,  184. 
And  see  Coubt. 

New  Zbalahd  :  lunatic  liable  for  assault  in,  56. 
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Notxcb: 

effect  of,  on  liability  for  negligfence,  438,  439. 

judicial,  of  common  facts,  447. 

of  special  circumstances,  as  affecting  measoro  of  damages,  558, 

559. 
of  special  risks,  457,  458. 

NuiSANCs: 

abatement  of,  419—424,  430. 

And  see  Abatsxzitf  of  Nitisangb. 
acts  nseful  in  themselTes  and  in  convenient  places  may  be,  410, 

411. 
<<  coming  to  nuisance,"  doctrine  abrogated,  409. 
common,  right  of,  nuisance  to,  420. 
covenant,  in,  construction  of  word,  408  a. 
damage  must  be  shown,  187. 
damage,  particular  from  public,  403. 
from  private,  405. 
damages,  424. 

enjoyment  and  comfort  affected  by,  407. 
forms  of,  miscellaneous,  412. 
highway,  to,  422. 
injunction,  425. 

injury  common  to  many  persons,  414. 
jtira  in  re  aliena  affected  by,  407. 
lessor  and  lessee,  liability  of,  432. 
light,  obstruction  of,  415. 

And  see  Light. 
market  or  ferry,  to,  419. 
measure  of,  408. 
ownership,  affected  by,  406. 
parties  entitled  to  sue  for,  430. 
parties  liable  for,  431. 

property,  by  use  of,  for  unusual  purpose,  413. 
public  or  private,  401. 
remedies  for,  420. 

single  accident,  whether  it  can  be,  489  i . 
statutory  authority,  when  it  justifies,  132,  133. 
vendor  or  purchaser,  liability  of,  433. 
what  amounts  to,  408  sqq. 


Obliqatioh  : 

and  ownership,  548. 
ex  delicto  in  Roman  law,  16. 
quasi  ex  delicto,  18. 
mposed  by  statute,  27,  130.. 
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OCX^UPATIOH : 

interfefence  with,  335. 

offensiye,  not  justified  by  innocent  or  necessary  dharaotcr  of, 
410. 

Office:  jadicial  or  ministerial,  126. 

Officebs: 

costs  of  actions  against,  212  /. 

excess  of  aathoritj  by,  120. 

liability  of,  for  malicious  misoondnct,  334. 

limitation  of  actions  against,  211,  212. 

naval  and  military,  acts  of,  121. 

public,  acts  of,  119. 

subordinate,  to  what  extent  protected,  121. 

OxissiOK :  of  legal  duty,  liability  for,  26. 

Taslestt  :  authority  of,  127. 

Pabuaxknt: 

diBcipliuary  orders  of  House  of  Commons  not  examinable,  122. 
fair  reports  of  debates  in,  272. 

gOYeming  body  may  be  given  absolute  powers  by,  124,  126. 
petition  to,  action  does  not  lie  against  member  lor  refusal  to 

present,  334  >. 
position  of  presiding  and  returning  officers  at  election  for,  126. 
proceeding's  of  committee,  265. 
protection  of  words  spoken  in,  264. 
publication  of  papers  and  proceedings,  271,  272. 

Fastssbship  : 

expulsion  of  partner,  126. 

liability  of  firm  for  partner*s  fraud,  97. 

PASSBKasB :  rights  of  person  accepted  as,  537,  542. 

*' Fassino  Off"  :  action  for,  distingfuished  from  action  for  deceit, 
313  0. 

PATE^'T  Rights  :  . 

principle  of  slander  of  title  extended  to,  311. 
relation  of,  to  possession,  376. 

Feucolation  :  underground,  no  cause  of  action  for,  153  sqq, 

Pebson  :  wrongs  to  the,  7.    See  Assault. 

Febsoital  Acnov : 

classification  of  forms  of,  563. 
effect  of  party's  death  on,  62. 
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PxBSOHAL  Gapacitt  :  with  respect  to  torts,  64  sgq, 

Febsohal  Estate  :  damaged  by  personal  injury,  no  cause  of  action^ 
67. 

*'  PiGXETmo,"  236  k.    And  tee  Trade  Disputes  Act  in  Appendix. 

Pilot:  statutory  exemption  of  owner  from  liability  for  acts  of,  83,  84. 

Plazmtiff:  a  wrong-doer,  may  stiU  recover,  177. 

Pledgee  :  abuse  of  autiiority  by,  when  oonyersion,  364. 

PoiBOH :  responsibility  of  persons  dealing  with,  504  sqq. 

POflSESSIOK : 

constructive,  345  m. 

copyright^  relation  of,  to,  376. 

derivative,  373. 

derived  through  trespasser,  374. 

diBtinguished  from  custody,  343. 

immediate,  plaintiff  in  trover  must  have  right  to,  356. 

more  regarded  than  ownership  in  early  law,  341. 

obtaining  of,  by  trick,  556. 

owner  not  in,  how  far  liable,  524. 

patents,  relation  of,  to,  376. 

protected  by  law,  the  reason  why,  371. 

restitution  of,  after  forcible  entry,  385. 

right  to,  commonly  called  property,  342. 

taken  by  trespass,  when  complete,  386. 

trespass,  relation  of,  to,  344. 

without  title,  protected  against  strangers,  369. 

Post-Cabd  :  sending  defamatory  matter  on,  275. 

PouNi) :  feeding  animals  in,  392. 

Pbescbiftion  Act  :  effect  of,  on  right  to  light,  416. 

Pbthgipal  and  Agent  : 

liability  of  agent  misrepresenting  principaU a  authority,  540. 
liability  of  principal  for  fraud  of  agent,  303. 

for  wrong  of  agent,  74—76. 
reason  of  liabiliiy,  306,  307. 
when  principal  must  indemnify  agent,  200. 
where  principal  is  a  corporation,  305,  306. 

Pbinting  of  Libel:  primdfacU  a  publication,  251  j/. 

Pbisor:  what  is,  221. 
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FuvnjDax: 

"  alaohite,"  in  lav  of  de£unation,  265. 

commnninatianii  in  inteinit  of  aodetj  or  in  self -piotectioii,  of, 

268,  269. 
eonditiwm  of,  267. 
fair  reports,  271. 
frieodlj  adTioe,  329. 
infonnatiofn  for  pnblic  good,  270. 
judicial  and  pariiamentarj,  in  law  of  defamation,  264. 
privileged  oocanons,  and  excess,  268,  275. 
"qaalified,"266. 

Pbizb-Fioht: 

presence  at,  162. 
why  unlawful,  161. 

Fbofbbtt: 

defence  of,  acts  done  in,  173 — 175. 

duty  to  respect,  22,  338. 

goods,  of,  oommonlj  means  right  to  possem,  341,  356. 

transferred  hj  satisfied  judgment  in  troTer,  859. 

wrongs  to,  7  »gq» 

FsoBECunas :  whether  necessary  hcfore  offender  con  he  civilly  sued, 
202  sgq. 

Pbospectus  of  Coxpaxt  :  false  statements  in,  284,  297,  300. 

PuBUC^Tiosr: 

hy  agent,  258. 

of  libel,  what,  251. 

PuBUC  AxTTHOBinss  PaoTBcnoH  Act,  1893..  120,  121,  211,  212. 

Public  Officer  :  superior,  when  action  does  not  lie  against,  84. 

PuBUC  WoBXS :  responsibility  of  body  haring  management  of,  61. 

PuBCHABiB :  innocent,  may  be  liable  for  conversion,  360—362. 

QuiHH  r.  Leathsx:  doctrine  of,  324—326. 

Railway  : 

breaking  down  of  embanlcment,  495,  496. 
distraint  of  engine  damage  feasant,  390  o. 
duty  of  company  as  to  safety  of  caniages  and  platforms,  513, 

514. 
evidence  of  negligence  in  accidents  on,  443. 
execution  of  undertaking,  immunity  or  liability  of  company 

for  damage  in,  131—134. 
"invitation  to  alight "  cases,  448  9qq.,  480. 
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BjLiLWAY-^onUmied, 

level  crossing  cases,  448  sqq. 

liability  of  company  for  mistaken  acts  of  servants,  91. 

for  assumption  of  duty,  independent  of 
contract,  537,  542. 
overcrowded  carriage,  47. 

remoteness  of  damage  suffered  on,  39,  40,  46,  47. 
sparks,  escape  of,  464,  494,  495,  500,  501. 

liability  imder  Railway  Fires  Act,  1 905 .  •  495 . 
time-tables,  effect  of  statement  in  company's,  296. 
train  fails  to  stop,  480,  481. 
unguarded  crossing,  responsibility  of  company  for,  43. 

Rats  :  damage  by,  493  a. 

RsAfloiriBLB  Cause  :  for  imprisonment,  225. 

RxoAFTioH :  of  goods  wrongfully  taken,  387,  397. 

Rhicedzbss 

alternative,  on  one  cause  of  action,  529. 

at  common  law  in  general,  181. 

damages,  183—193. 

damages  or  compensation  for  deceit,  196. 

Injunctions,  194. 

self-help,  182. 

statutory  duty,  for  breach  of,  197. 

trespass  and  conversion  largely  interchangeable,  345. 

RsicOTEBrBSS :  of  consequence  or  damage,  31  sgq,,  330,  331. 

RefIiSVUi,  351. 

Repobib: 

confidential,  to  ofScial  superiors,  268. 

fair,  of  public  proceedings,  271. 

naval  and  military  officers,  of,  how  far  privileged,  265. 

newspaper,  of  public  meetings,  274. 

Rbfbxsentatiok  : 

compensation  or  damages  for  false,  196. 
to  a  class  of  persons,  296. 

Res  Judicata,  199. 

REVXinTE  Otfiobbs  :  protection  of,  in  cases  of  forcible  entry,  390. 

Revbbsioh  :  injuiy  to,  measure  of  damages,  189,  350. 

Revisino  Babbibteb  :  powers  of,  117. 

Revocation  :  of  licence,  378,  382. 
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RionT: 

absolute,  at  least  nominal  damages  reooTersible  for  yiobtion  of, 

184,  185. 
aiisertion  of,  distinguished  from  self-defence,  175. 
exercise  of,  not  cause  of  action,  149. 

whether  made  wrongful  by  malice  in  fact,  158. 

Rxbk:  voluntary  taVmg  of,  100,  144  t,  147,  164,  167,  170,  179. 

RoHAir  Law  : 

concurrent  breach  of  contract  with  delict  in,  548. 

contributory  negligence  in,  583. 

death  of  party,  effect  of,  on  rights  of  action,  62. 

distinction  between  right  to  personal  security  and  right  of 

property,  194. 
ineyitable  accident,  man  not  liable  for,  138,  139  €. 
legis  aetiofie»  in,  compared  with  common  law  forms  of  aotiony 

528. 
noxal  actions  of,  137. 
obligations,  ex  delicto^  16. 
possession,  314,  371  r,  j. 
theory  of  culpa^  530/. 
value  of  human  life,  65  ft. 

BxTinnNO-DOWN  Casbs,  145,  193. 

Ktlandb  V,  Fletcheb  : 

American  opinion  as  to,  489/. 
consistent  with  Roman-Dutch  law, ^489/ 
the  rule  in,  485  tqq. 

SCAITDALUX  MaGITATUM,  240  C, 

ScHOOLMABTEB :  authority  of,  over  pupil,  127. 

SciBNT£B :  doctrine  of,  as  to  damage  by  animals,  499. 

Scotland  (law  of) : 

aemulatio  vicini,  158. 

compensation  for  damage  by  death,  68  <,  71. 
theory  of  '*  common  employment'*  forced  upon,  100. 
trespass  by  parachute,  38  h. 

Seamen  :  not  within  Employers'  Liability  Act,  579. 

Seduction  : 

actions  for,  231. 

damages  for,  191,  233. 

what  is  service  for  this  purpose,  232  sqq. 
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SELF-DEFBNCfB : 

againfit  wrongful  assault,  219. 
assertion  of  disputed  right  distinguished  from,  175. 
injuries  to  third  person  resulting  from,  34. 
right  of,  173. 

Self-Help,  182.    And  tee  Abjltexent,  Distbess,  Becaftion. 

Sepabate  Pbofebtt  : 

costs  and  damages  payable  out  of,  58. 

trespasser  on,  59. 

whether  husband  can  be  indemnified  from,  59. 

Sebyant : 

acts  of,  outside  his  authority,  91,  92. 
arrest  of  supposed  offender  by,  91. 
conyersion  by,  in  master^s  interest,  357,  358,  362. 
custody  or  possession  of,  343  h, 
departure  from  master's  business,  86. 
fraud  of,  94. 

injuries  to,  by  fellow-senrants,  98. 
injury  to,  when  master  interferes,  104. 
intimidation  of,  236. 
may  change  master /;ro  tempore,  82. 
menace  to,  236. 

mistake  or  excess  of  authority  by,  89. 
negligence  of,  in  conduct  of  master's  business,  85. 
seduction  of,  231  sqq. 
service,  what  is  course  of,  84. 
who  is,  79. 

wilful  wrongs  of,  for  master's  purposes,  93. 
And  see  Masteb  and  Sebyaitt. 

Seeyioe  : 

of  young  child,  234. 

proved  or  presumed  in  action  for  seduction,  231  sqq. 

Shebiff: 

immunity  or  liability  of,  121. 

power  and  duty  of,  to  break  doors,  &c.,  in  execution  of  process, 

389. 
remaining  unduly  long  in  possession,  396. 

Ship: 

authority  of  master,  128. 
cargx),  duty  of  owner  as  to  safety  of,  514. 
contributory  negligence  of,  460,  461,  475. 
damage,  division  of,  rule  of  Admiralty  as  to,  475. 
P. — T.  Y  Y 
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Ship — continued, 

liability  of  owner  as  carrier,  532  n. 

for  acts  of  master,  83. 

how  affected  by  neglect  of  statutory  regula- 
tions, 198. 
shipo-wner's  rights  to  refuse  services  of  particiilar  tag,  156, 157. 
wreck,  sunken,  duty  of  owner  to  warn  other  vessels,  513. 

SHOoTrao : 

across  another's  laud,  whether  a  trespass,  348. 
liability  for  accident  in,  142* 

Skill  :  requirement  of,  in  particular  undertakings,  28,  446,  530  d. 

Slaxdeb : 

actionable,  when,  241. 

though  no  damage  sustained,  186. 
disparagement  in  office  or  business,  247. 
imputation  of  crime,  244. 

of  contagious  disease,  246. 
indirect  damage  in  business,  249. 
injunction  to  restrain,  194. 
Slander  of  Women  Act,  1891 . .  246. 
special  damage,  242. 

temporal  loss  necessary  to  special  damage,  243. 
Aiid  see  Defaication. 

Slandeb  of  Title,  152,  307. 

nature  of  damage  required  to  support  action  of,  308. 
relation  of,  to  ordinary  defamation,  307. 

SovEBEiON :  foreign,  cannot  be  sued  in  England  for  political  acts,  115. 

SoYEBEiONTT :  acts  of,  how  for  examinable,  116. 

Special  Dakaqb  :  involyes  definite  temporal  loss,  243. 

Spobt:  hurt  received  in  lawful,  161—164,  218,  219. 

Spbino  Guns  : 

authorities  on  injuries  by,  165. 
threat  of,  useless,  398,  399. 

Staiboase  :  when  not  dangerous,  447,  456. 

Stand  :  safety  of,  guaranteed  by  contractor,  512. 

State:  acts  of,  HI. 
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Statute: 

acts  authorized  by,  130. 

caution  required  in  exercise  of  powers  conferred  by,  132. 

duties  created  by,  breach  of,  26,  27,  197. 

remedy  under,  when  exclusive,  27,  28. 

SnuNasB :  has  no  cause  of  action  on  breach  of  contract,  550. 

Sxtitdat:  statutes  for  the  obseryance  of,  in  United  States,  179. 

SuBasoir :  action  against,  for  misfeasance,  530  d, 

Tslsobafh: 

conflict  between  English  and  American  authorities  as  to  rights 

of  receiver  of  message,  551  aqq. 
sending  defamatory  mattar  by,  251. 

Tenahts  : 

intimidation  of,  236. 

in  common,  trespass  between,  367. 

Tbntebden'b  Act  (Lobd)  :  how  far  now  operative,  301—303. 

Thbatbe  :  hissing  in,  lawful  in  absence  of  malice,  320,  321. 

Thzbd  Pebson  : 

intervention  of,  no  excuse  for  negligence,  50  k, 
injuries  resulting  to,  from  self-defence,  33,  176. 

title  of,  justification  under,  369. 
wrongful  act  of,  injury  resulting  from,  471  /. 

TmBSB :  waste  by  cutting,  354. 

Tobt: 

cases  of,  whether  contract  or  no  contract  between  same  parties, 

537. 
cause  of  action  in,  co-existing  mth  contract,  541. 
dassiflcation  of,  6,  19. 
common-law  term  exclusively,  5. 
costs  in  actions  founded  on,  397. 
distinguished  from  breach  of  contract,  2. 

domestic  duties,  3. 
duty  not  to  do  unlawful  harm,  21. 
infant,  liability  for,  54,  56,  57. 
law  of,  in  three  main  heads,  22. 
nature  of,  in  general,  1,9. 
relation  of,  to  contract,  526  sqq. 
to  moral  wrong,  12. 
statutory  divisions  of  actions  founded  on  contract  or,  570. 
waiver  of,  for  purpose  of  suing  in  contract,  539. 
wrongs  which  are  not,  5. 

yt2 
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Traction  Engine  :  on  highway,  501. 

Tbadb: 

offensiye,  not  justified  by  innocent  or  necessary  character,  410. 

Tradb  DispirrES  Act,  1906.  .96,  330. 

Tbade-Mabeb  :  protection  of,  311. 

Trade  Ukion  : 

damages  against,  in  qaasi-corporatej  capacity,  cannot  be  giTen 

since  Trade  Disputes  Act,  330. 
not  now  liable  for  wrongs  of  servants,  96. 

Trap: 

dangers  in  nature  of,  516,  522,  524. 
set  by  railway  company,  542. 

Trkb: 

projecting  over  neighbour's  land,  421,  491. 
right  to  cut  overhanging  branches,  421. 

Trespass: 

ab  initio,  394. 

ab  initio  cannot  arise  from  misfeasance,  395,  396. 

above  or  under  ground,  348. 

actual  damage  not  materisd  in,  186. 

aggravated,  190,  191. 

bailee,  by,  358,  359. 

balloon,  by,  347,  348. 

case,  or,  whether  action  for  seduction  in,  230  ff,  i. 

cattle,  by,  348,  496. 

continuing,  387. 

continuing,  restrainable  by  injunction,  399. 

costs  in  action  for,  397. 

damages  in  actions  for,  183,  191. 

felony,  merged  in,  202. 

foreign  land,  to,  not  actionable,  207. 

fox-hunting,  in,  394. 

goods,  to,  how  committed,  349. 

inevitable  accident  excuses,  135  tqq, 

invasion  of  property,  however  slight,  is,  9. 

justification  of,  377—394. 

justification,  special,  when  proper,  145,  146. 

land  or  goods,  to,  346,  349. 

liability  for  consequences  of,  39. 

limatic,  liability  of,  65. 

necessity  as  excuse  for,  171,  172,  392. 

nuisance,  distinguished  from,  401  sqq. 
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TsEBPABS—eontinued, 

owner  entitled  to  immediate  posseeBion  may  sue  for,  372. 

penal  action  originally,  668. 

possession  derived  through  trespasser,  374. 

rationalized  version  of  law  of,  15. 

relation  of,  to  conversion,  344. 

to  larceny,  343,  344,  349,  366. 
shooting,  across  another's  land,  whether  a,  348. 
tenants  in  common,  between,  367. 
theory  of,  142. 
wanton,  190. 

wife,  taking  away  of,  &o.,  228,  229. 
writ  of,  13. 

TBB8PA8BEB ; 

effect  of  delivery  by,  374. 
not  disqualified  to  sue,  177. 

Tsoveb: 

action  of,  14,  342. 

property  transferred  by  satisfied  judgment  in,  369. 

special  action  in  some  cases  where  trover  does  not  lie,  364,  365. 

TBU6TES  IN  Banksttptot  :  not  bound  to  prosecute  for  felony  before 
bringing  civil  action,  204. 

Tbuth  :  as  justification,  261. 

Unfaib  CoicPBTinoN : 

American  law  of,  313. 

development  of  law  of,  312. 

'*  passing  off,"  action  for,  distinction  between  and  action  for 

deceit,  313  o. 
underselling  is  not,  813. 

no  action  maintainable  for,  152. 

Univebsitt:  quasi-judicial  powers  of,  124. 

Dniawful  Aobsbubnt  :  cause  of  action  connected  with,  180. 

"  Uhiawfullt"  :  judicial  use  of,  327. 

Us£B :  presumption  drawn  from,  363. 

Vjehiclb:  safety  of,  how  far  guaranteed  by  builder,  615. 

VsNDOB :  liability  of,  for  nuisance,  433. 

VsNiTE :  old  law  of,  206. 

ViCEBOT :  local  actions  against,  114. 

Vi  ET  Abmsb:  what  trespass  is,  161. 
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V0LU2$TABT  TAEINQ  OF  RiSK : 

continuing'  work  under  risk  which  la  incident  to  work  itself  is, 

167. 
distinction  between  inevitable  accident  cases  and,  167. 
distinction  where  no  negligence,  169. 
question  whether  plaintiff  took  the  risk  is  nsnally  question  of 

fact,  167,  168. 
relation  of  employer's  negligence  to,  168,  169. 

Yolttntzeb:    assistant,  is  as  regards  master  in   same   positiQii  as 
servant,  104. 


Wab  :  executive  acts  in  time  of,  122. 

Waeeawtt: 

implied,  of  agent's  authority,  540. 

obligation  of,  on  sale  for  specific  purpose,  614  e. 

Waste: 

what  ip,  3.)2. 

American  law  as  to,  352. 

equitable,  354  b. 

landlord  and  tenant,  as  between,  355. 

reasonable  user  of  tenement  is  not,  353. 

remedies  for,  354. 

timber,  by  cutting,  &c.,  354. 

Watee  : 

escape  of,  from  canal,  494. 

responsibility  of  persons  artificially  collecting,  485. 

except  where  storage  is  a  duty,  494. 
under  land,  rights  of  using,  153. 

Wat  :  limited  right  of,  392  c. 

Whabfxnoeb  :  duties  of,  as  regards  river  bed  in  his  poflsesaion,  613. 

Windows  :  alteration  in,  does  not  destroy  claim  to  light,  418. 

WriNESS :  immunity  of  words  spoken  by,  264. 

Women  :  imputations  of  unohastity  against,  246. 

WOBDB  : 

alleged  defamatory  construction  of,  253. 
cannot  be  assault,  218. 
repetition  of,  252,  255. 

WoBXHAN :  who  is,  within  Employers'  Liability  Act,  1880.  .678  y. 

Wobkhen's  Compeztoation  Acts,  1897  and  1906.. 98,  107,  471 1,  579. 

Wbeok  :  sunken,  duty  of  owner  to  warn  other  vesselB,  513. 
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Weit: 

of  aooonnt,  13  k. 

of  assize,  14. 

of  covenant,  13  Ar. 

of  debt,  13  k. 

of  deceit,  13  /. 

of  detinue,  13,  15. 

of  entry,  14. 

of  right,  13*,  14. 

of  trespass,  13  ^. 

of  trespass  on  the  case,  13. 

WfiONa-DosBs : 

contribution  between,  199,  200. 
do  not  forfeit  rights  of  action,  177. 
joint  and  several  liability  of  joint,  199. 

"  Wbowofully  " :  judicial  use  of,  327. 

Wbonob: 

to  the  person,  7. 
to  property,  7. 
to  person  and  property,  8. 
See  Tout. 
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Hast,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  8vo.    1906.     1/.  10«. 

**  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 
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By  Hknbt  E.  Pollock.    Second  Edition.    DemySvo.    1896.    10<.6^. 

BORRO  WERS.-Alabaster.—  rtde  "  Money-Lenders." 
BUILDING  SOCIETIES.— Wurtzbur^  on  Building  Societies. 
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the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
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*  Will  be  found  *  re«kl  assistance  to  any  penran  suddenly  confronted  with 
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Macn<imara  :>  Law  of  Carriers  of  Merchandise  and  Passengers 
by  Land.  -  Second  Edition.  By  Wai/tkr  Hbnbi  MA.ONA]CAaA«  Esq., 
a  Master  of  the  Supreme  Court,  Registrar  to  the  Railway  Commis- 
sion, and  W.  A.  Robbbtsok,  ^Blsq.,  BarriHter-at-Law.  Koyal  8vo. 
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Sieveking's  Qerman  Law  Reiatinj?  to  the  Carriage  of  Qoods  by 
Sea.— By  Dr.  AlfbsdSisybkdio,  of  Hamburg.  DemySvo.  1907.  lb», 
CHANCERY,  and  Vide  -Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Berenth 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dalb,  Chablbs  W.  Gbbsnwood,  Stdhxt  £.  Wizxiajib, 
Esqrs.,  Barristers- at- Law,  and  Fbahgxs  A.  Stbingbb,  Esq.,  of  the 
Central  Oifice.     2  vols.     Rc^al  8vo.     1901.  6/.  6t. 
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few  lawyers  «ho  will  not  he  grateful  for  such  guidance,  carried  out  as  it  is  hy 
the  ooUahoration  of  the  most  competent  hands.**— Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  ot  the  Supreme 
Court:  Practical  Notes;  and  references  to  the  Seventh  Edition  of 
Daniell*s  Chancery  Practice.  By  Chablbs  Bttbbbt,  Esq.,  a  ICaster 
of  the  Supreme  Court.     Royal  8vo.     1901.  2/.  lOj. 
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oommendatinn.*'— ^oj/cttort*  Journal, 

CHILDREN.— Hall's  Law  Relatingto  Children.— A  Short  Ti«atise 
on  the  Fersoual  Status  of  Children,  including  the  complete  text  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  and  of  all  Statutes  or 
Sections  of  Statutes  relatinfi^  to  the  Protection  of  Children,  with 
Nor4>B  nnd  Forms.  Second  Edition  By  W.  Clabkb  Hall  and  Cecil 
W.  LiLLKT,  Esqs.,  BarriKters-at-Law.     Demy  8vo.     1906.      10«.  M. 
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CHURCH  LA Vf. -Whitehead's  Church  Law.— Being  a  Oonoifle 
Diotionary  of  Statutes,  CanouB,  Reg^ulatioiiB,  and  Decided  Oasee 
affecting  the  Clergy  and  Laity.  Seoond  Edition.  By  BxNJAimi 
Whitbhbad,  Esq.,  Barrister-at-Law.    Demy  8yo.     1899.       10<.  M, 

CIVIL  CODE.— See  al80  "French  Law."— Wang's  German  Civil 
Code. — Translated  and  Annotated,  with  an  Historical  Introduction 
and  Appendices.  By  Cbjjsq  Hxri  Wang,  D.G.L.,  Esq.  Royal  Bvo. 
1907.  U.  U, 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors. — WithaChapter 
on  Arbitrations.  Second  Edition.  By  L.  Lxvutcnbton  Maoasbht  and 
J.  A.  SnusAH,  Esqrs.,  Barristers-at-Liiw.  Demy  8yo.    1897.  12«.  6d. 

CIVIL  LA Vf.— Schuster  on  the  Principles  of  German  Civil 
Law. — By  Ebnest  J.  Sohusteb,  Esq.,  Barrister-at-Law.  Demy  8yo. 
1907.  Net,  12#.  6rf. 

COAL. — Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 

Trade,  and  of  the    Holding,  Working,   and    Trading   with 

Minerals   generally.  —  By   John   Hbnbt   Cookbubn,    Solicitor. 

Boyal  8yo.     1902.  1/.  16«. 

"A  book  ia  which  the  whole  law  of  mineg  and  minenls  is  djacwood  fully  and 
with  oonaidentble  ability." — Law  Journal. 

COLLIERIES :   (Management    and    Rating  of).— 

Hans  Hamilton  and  Forbes. —  Vide  '*  Rates  and  Rating." 
COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions 
at  Sea.— Fifth  Edition.     By  RsoihaldQ.  IfABSDSBT,  Esq.,  Barrister- 
at-Law.    Royal  8yo.     1904.  W.  10«. 
COLONIAL  AND  FOREIGN   LAVf.-Burge's  Commen- 
taries on  Colonial  and  Foreign  Laws  Generally  and  in  their 
Conflict  with   each   other. — New  and   Enlarged  Edition.      By 
A.  WoodRbnton,  Esq.,  Puisne  Judge,  Ceylon,  and  G.  G.  Phillimobb, 
Esq.,  Barrister-at-Law,  assisted  by  Experts  in  the  several  systems  of 
Law.     6  vols.    Royal  8vo.     {Vol,  /.,  1907,  now  ready.)     Net,  SI.  8«. 
*^*  Full  Frospeetna  on  application . 
Surge's  Colonial  Laws  and  Courts.— With  a  sketch  of  the  Legal 
Systems  of  the  World  and  Tables  of  Conditions  of  Appeal  to  the  Privy 
Council.    Edited  by  A.  Wood  Rkntow,  Esq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  Phillucobk,  Esq.,  Barrister-at-Law.    Royal  8vo.     1907. 

Net,  16*. 
COMMISSION.- Hart.— rt<^  <<  Auctioneers.'* 
COMMON  LAVf  .-Chlttys  Forms.-  FuU  -  Forms." 

Pollock's    Expansion  of  the    Common    Law.  — By  Sir  Fbedk. 
PoLLOCZ,  Bart  jD.C.L.,  Barrister- at- IjHw.    DemySvo.    1904.       6». 
**  Evtry  student  should  read  this  last  valuable  addition  to  legal  literature.*'— 
Law  Timtg. 

*'  The  lectures  treat  of  the  progress  of  the  common  law  from  early  times  with 
an  eloquence  and  a  wealth  of  illustration  which  alone  u  ould  make  them  f  a«cinating 
reading  for  the  student  of  law  or  history." —Z^ito  Journal. 

Shirley.—  f^ide  **  Leading  Cases." 

Smith's  Manual  of  Common  Law.— For  Praotitionp^-8  and  Students. 
Cuiuprisiug  the  Fundamental  Prindplee,  with  UMeful  Pra<.'.iual  Rules 
and  DeuiHiuns.  Twelfth  Edition.  By  O.  Spubung,  Esq.,  Barrister- 
at-Law  DemySvo.  1905.  I5«. 
"  The  student  might  use  this  work  as  a  first  book  with  considerable  advantage." 
— Law  Studtht^  Jimmal. 

*»*  dU  standard  haw  fForki  are  kept  in  Stoek,  in  lav>  ealf  and  other  ^ndtnfe. 
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COMPANY  LAVf.— Aggs'  Companies  Act,  1907.— With 
Explanatory  Introductioii  and  Notes.  B7  W.  Hawbttbt  Agoa,  Esq., 
Barrister-at-Law.     Royal  8vo.     1908.  Net,  It.  6d. 

Astbury's  Digest  of  the  Companies  Acts,  1900  and  1907.  By 
0.  J.  AfiTBUEY,  Esq.,  Barrister- at-Law.  Royal Svo.  1908.  Net,  7*.  6d. 

Qolrand.— Firftf  "French  Law." 

Hamilton's  Manual  of  Company  Law.  By  W.  F.  HAiozaoir,  Esq., 
IiL.D.,  K.O.  Seoond  Edition.  By  the  Author,  assisted  by  FlotOT 
TiNDAii-RoBBBTBON,Esq.,Barrister-at-Law.   BemySyo.   1901.   1/.1«. 

Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing'  the  Companies  Acts, 
1 862  to  1900,  and  Rules.  Fifth  Edition.  By  Sir  F&ahcib  Bbautobt 
Paucsb,  Barrister-at-Law.    Royal  Svo.    1905.  I2t.  M, 

"  For  the  purposes  of  the  ordinary  lawyer  or  boninera  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend." — 
Law  Jovmal. 

"Whatever  Mr.  Palmer  says  on  Company  Law  oomes  stamped  with  an 
authority  which  few  would  daxe  dispute.**— looter  Note*. 

^  Palmer's  *  Company  Law  *  is  one  of  the  most  useful  and  oonTsnient  text- 
books on  the  practitioner's  bookshelf  .*'—Zraio  rtme«. 

"  PArbaps  what  practising  lawyers  and  bnBiness  men  will  Tslne 
most  is  the  precionB  quality  of  practicality."— iato  Quarteriji  Smiew, 

Palmer's  Company  Precedents.— 

Part  I.  GBirSSAL  F0BM8. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employ^'  Benefits, 
Resolntionn,  Notices,  Gerfcificatee,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadinffs,  .fudgments  and 
Orders,  Reoonstmotion,  Amalgamation,  Special  Acts.  WithOopions 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.     By  Sir  Fraxgis  Bbattfobt  Palmsb, 

Barrister-at-Law,  assisted  by  the  Hon.  G.  Ma.ona.ohtkn,  K.G.,  and 

Fraivz  Evans,  Esq..  Barrister-at-Law.    Roy.  Svo.     1906.       U.  16#. 

%•  The  Revised  Table  A  ,  with  Notes  and  Supplementary  Forma, 

separate.  Net,  U.  6d, 

'*  Despite  his  many  oompetitors,  Mr.  Palmer 
*  Holds  solely  sovereign  sway  and  masterdom.'  **—Leno  Quarterijf  Setfiew, 

"  No  comjiany  lawyer  can  afford  to  be  without  it,"— Law  Journal. 
Part  n.  WIHDIirO-irP  FORMS  AHD  PRACTIOB. 
Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
under  Supervision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Ninth  Edition. 
By  Sir  Faancis  Beattfobt  Palkbb,  assisted  by  F&AJsrs  Evahb,  Esqr., 
Barristers-at-Law.    Royal  Svo.     1904.  1/.  128. 

'*  The  book  par  txcfUmce  for  praotitionerB.  There  is  nothing  we  can  think  of 
which  should  be  within  the  covers  which  we  do  not  find."— Loio  JowmaL 
Part  in.  DSBEHTITBES  AHD  DSBSlTTirBS  STOCK. 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Jud^pients,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Tenth  Edition.  By  Sir  Fbahod 
Beaufobt  Palheb,  bencher  of  the  Inner  Temple.  Royal  Svo. 
1907.  1/.  6#. 

'*  The  result  of  much  careful  study Simply  invaluable  to  debentore- 

holders  and  to  the  legal  advisers  of  such  investors."— jPCnatieiaZ  Newt. 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes,  Rules  and  Forms.  Seoond 
Edition.  By  Sir  Francis  Beaufort  Palicbb,  Bencher  of  the  Inner 
Temple.     Royal  Svo.     1908.  It.  6rf. 

"  The  skill  of  the  master-hand  is  conspicuous  on  every  page."— £«io  Timet. 
"  Certain  to  find  its  wa^  to  the  bookshelf  of  every  lawyer  who  prides  himself 
upon  doing  company  work  intelligently  and  well."— l^inancMrf  N«w». 

%*  AH  ttandard  Law  Workt  are  kept  in  Stock,  in  law  ealf  and  other  Hndin^t, 
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_ ^ : 

COMPANY  l,AVi-€mHnued. 
Palmer's  Private  Companies,  their  Formation  aad  Adyantages; 
being  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a 
Buflin<9S8  into  a  Private  Company,  with  Notes  on  Limited  Partner- 
ships. Twentj-seoond  Edition.  By  Sir  F.  B.  Palmxb,  Bairister-at- 
Law.     12mo.     1908.  Net,  it. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1900,  with  Appendix  of  useful  Forms.  Twenty-fourth  Edit. 
By  Sir  F.  B.  Paxjcbb,  Barrister-at-Law.    12mo.    1907.    Neiy  2$,  M. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 

Law  of  Compensation.     By  C.  A.  Cbifps,  Esq.,  K.C.     Fifth 

Edition.      By  the  Author,   assisted  by  A.  T.  Lawbenob,   Esq., 

Barrister-at-Law.    Royal  8vo.     1905.  U.  Ss. 

"  A  clear  and  practical  exposition  of  thia  branch  of  the  hLW.^*—8olieUora^  Journal. 
"  There  are  few  men  whooe  practical  knowledge  of  the  subject  exceeds  that  of 
the  learned  author."— Laic  Quarterly  Review, 

COMPOSITION  DEEDS.— Lawrance.—  Fuitf  <<  Bankruptcy." 

CONDITIONS  OF  SALE.— Farrer.-rt^  *<  Vendors  k  Pur- 
chasers." 
Webster.—  Vide  **  Vendors  and  Purchasers." 

CONFLICT  OF  LAVfS.— Dicey's  Digest  of  the  Law  of 
England  with  reference  to  the  Conflict  of  Laws.  Second  Edition. 
By  A.  V.  DiOBT,  Esq.,  K.C,  Hon.  D.O.L.  Roy.  8vo.  1908.    U.  lOt. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. Third  Edition.  By  Sir  W.  R.  Akboh,  Bart.,  Barrister-at-Law. 
Demy  Svo.     Vol.  II.  Part  I.     The  Crown.     1907.  Net,  10«.  6rf. 

CONSTITUTIONAL  HISTORY.  — Maitland's  Constitu- 
tional History  of  England.  By  F.  W.  Maitland,  Esq.,  LL.D. 
Demy  Svo.     1908.  I2s.  6rf. 

CONSTITUTIONAL  LAVIf.— Ridges' Constitutional  Law  of 
England.— By  E.  Wavbll  Ridqes,  Esq.,  Barrister-at-Law.  Demy 
8yo.     1906.  I2a.  6d. 

"...  We  think  this  book  will  be  found  a  rery  useful  compendium  of  oon- 
stitutional  law.  The  more  especially  as  it  enables  the  student  to  obtain  a 
completer  view  of  the  whole  field  than  is  obtainable  f^m  any 
other  book  with  which  we  are  acquainted."— i^to  NotM. 

**  Mr.  Ridges  has  produced  a  book  whicn  will  rank  high  as  a  practical  guide 
on  matters  constitutional  and  political  .  .  .  the  book  is  an  able  and  practical 
contribution  to  the  study  of  constitntional  Iblw.**— Solicitor^  Journal. 

CONTRACT  OF  SALE.— Blackburn.— ru^<< Sales." 
Moyle's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motlb, 
Esq.,  Barrister-at-Law.    Svo.    1892.  10«.  6J. 

CONTRACTS.— Addison  on  Contracts.— A  Treatise  on  the  Law 
of  Contracts.  TentliEdition.   ByA.  P.  PsBasVAi.KsEPandWiLLZA]c 
E.  QoBDON,  Esqrs.,  Bamsters-at-Law.    Royal  Svo.     1903.      21.  2t. 
**  EBsentially  the  praotitionet'B  text-book."— Law  JoumaL 
"  Among  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  pmeti- 
tioner  than  Addison.*' — Lavf  Times. 

Anson's  Principles  of  the  English  Lawof  Contract.— By  Sir  "W.R. 
Akboxt,  Bart.,  Barrister-at-Law.    Eleventh  Edit.    1906.         lOe.Sd. 
Pry.—  Vide  **  Speciflo  Performance." 

*^*  Ml  etandard  Law  JVorka  are  kept  in  Stocky  in  law  eaff  and  other  Hndin^t, 
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COHTnACrS-continued. 

*  Leake's  Law  of  Contracts. — FrindpleB  of  the  Law  of  Contnurts. 
By  the  late  S.  M^btdt  Lbasb.  Fifth  Edition.  By  A.  E.  Bavdaxx^ 
Esq.,  Bamster-at-Law.    Royal  8vo.     1906.  H.  12«. 

"  The  hifrh  standard  attained  in  tiie  former  iamiea  baa  been  well  mrteiw^ 
and  the  work  oarefully  reviaed  and  brought  well  up  to  date."— Low  Timet. 

"  A  full  and  reliable  guide  to  the  principlea  of  mo  v^nf^MA  jj^w  of  Oontncti*' 
— Late  Jottmai, 

**  Admirably  raited  to  serve  the  purpoee  of  the  practitioner  ....  the  woik 
is  complete,  accuzatef  and  easy  of  renrenoe."— /SMia'tor^*  JommaL 

Pollock's  Principles  of  Contract. — A  Treatiiie  on  the  General 
Prinoiples  oonoerainK  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Fbbdbbzok  Poclook,  Bart., 
Barrister-at-Law,  Author  of  <<  T!ke  Law  of  Torts,"  '<  Digest  of  the 
Law  of  Partnership,*'  &o.     Demy  8to.     1902.  H.  8<. 

"A  work  which,  in  our  opinion,  ahowe  great  ability,  a  *<■«— *»<«(f  Intelleet,  a 
comprehenaiye  mind,  and  paonataking  industry."— Lotr  JoMmal. 

CONVEYANCING.  —  Brickdale   &    Sheldon.  —  Fui^  «Land 
Transfer." 
Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.    Second  Edition.    By  TTw»wwm» 
A.  DiczzNS,  Esq.,  Solicitor.    Boyal  12mo.     1898.  6s. 

"  We  cannot  do  better  than  advise  every  lawyer  with  a  oonveTaaeing  praeUoe 
to  purchaae  the  Uttle  book  and  i^aoe  it  on  hia  ahelvea  for(hwith.''--£«N9  NotsB. 

Farrer. —  Vide  "  Vendors  and  Pnrohasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Forms  In  Oonyeyanoing. — Ninth 
Edition.  Edited  b^  Habbt  Greenwood,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.     Koy.  8yo.     1897.  1/. 

**  We  ahotild  like  to  see  it  placed  by  hia  principal  in  the  hands  of  every  articled 
derk.    One  of  the  moet  uaef  ol  practical  worka  we  haTe  ever  seen."— £«n9  Bin.  Jo, 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897.— With  Notes.  By  Jajcbb  Edwabd 
Hooo,  Esq.,  Barrister-at-Law.    Royal  Svo.     1907.  12<.  Bd. 

Hood  and  Chal  I  Is' Conveyancing,  Settled  Land,  and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Sixth  Edition.  By  Pebct  F.  Whbeleb,  assisted  by  J.  I.  Subuho^ 
Esqrs.,  Barristers-at-Law.     Boyal  8yo.     1901 .  IL 

"This  ia  the  best  collection  of  conveyancing  etatutee  with  iddch  we  axe 
acquainted.  .  .  .  The  excellence  of  the  oommentariea  which  f  onn  part  (rf  this 
book  if>  fo  well  known  that  it  needa  no  recommendation  ftamua.** — Law  Jommal. 

Jackson  and  Qossefs  Precedents  of  Purchase  and  Mortgage 

Deeds.— By  W.  HowLAin>  Jaokbon  and  Thorold  Ooesur,  Esqrs., 

BarriHters-at-Law.     Demy  Svo.     1899.  7».  W. 

Prideaux's  Precedents  in  Conveyancing — With  IHasertationB  on 
its  Law  and  Practice.  19th  Edition.  By  John  Whitooicbb  and 
Benjamin  Lennabd  Chbbbt,  Esqrs.,  Bairisters-at-Law.  2  vols. 
Royal  8vo.     {October)  1904.  8/.  10«. 

** '  Prideaux  '  ia  the  beet  work  on  OonTOTandng.*'— Ltiw  JaitnuU. 

**  Accurate,  condee,  clear,  and  oomprehenaiTe  in  aoope,  and  we  know  of  no 
treatise  upon  Conveyancinfr  which  f «  no  frenerally  luiafal  to  the  practitioDer.'*— 
Lotc  Times. 

"  The  diHaertations  will  retain  their  time-honoured  repntaiian."— Zow  JomrnaL 

Strachan's  Practical  Conveyancing.  By  Wajjom  Stkackav,  Esq., 
Barrister-at-Law.     Royal  12mo.     1901.  St.  6d, 

Webster. —  Vide  '*  Vendors  and  Purchasers.'* 
Wolstenholme.— Ftrfd  "Forms." 
•^*  AU  standard  Law  Workt  are  kept  in  Stoek,  in  ktw  $a(f  and oth^r  imdii^$. 
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CORONERS. — Jervis  on  Coroners.— With  Forma  and  Preoedente. 
Sixth  Edition.  By  R.  E.  Mblbhsuxb,  Km)..  Barri£ter-at-Law. 
PostSTO.     1898.  lOj.  64. 

COSTS.— Johnson's  Bills  of  Costs. — ^  Hobaov  Maxwbxi.  Johw- 
BOir,  Esq.,  Barri8ter-st-Law.      Second  Edition.    Boyal  8vo.     1901. 

W.  \6m. 

Webster's  Parliamentary  Costs. — Pkivate  BillR,  Election  Petitioms 

Appeals,  Houae  of  Lords.     Fourth  Edition.     By  0.  O^VAir^aa,  Ksq., 

Bairister-at-Law.    Post  8to.     1881.  1/. 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1908.     By  His  Honour  Judge  SmrLT,  K.C.,  assisted  by  W.  J. 

Bboozs,  Esq.,  Barrister-at-Law.     2  vols.      Demy  8vo.  U.  6«. 

*^  A  thin  paper  edition  in  I  Vol.  may  be  had,  price  26f . ;  or, 

on  Lidia  paper,  3«.  ^d,  extra. 

*'  Invaluable  to  the  Ooimtf  Oonrt  pnctitioner."— £«n9  Jtmmal, 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— Second  Edition.  By  G.  Bauvwdv  HAxnooH.  Esq., 
Barrister-at-Law.     Demy  8to.     1904.^  10«.  6if. 

"  We  wdoome  the  eeoond  edition  of  a  very  lueftal  book.'*— Law  J&umal, 

CRIMINAL  LAVf.—Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — With  the  Statutes,  Precedents  of  Indict- 
ments, &u.  Twenty-third  Edition.  By  William.  F.  Cbaibb  and  Gut 
STBFHX1T90V,  Esqrs.,  Barristers-at-Lttw.    DemySvo.    1905.     W.  15«. 

"  This  book  ia  quite  indiapenmble  to  eyeryoae  engaged  in  the  praotioe  of  the 
Grizninal  lMW."—8olieitorit*  Jauntal. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  cngland  and  Wales).— By  E.  BowEN-BowLANse, 
Esq.,  Barrister-at-Law.    Demy  8to.     1904.  12«.  6<;. 

"  An  inyaltiable  sooroe  of  infoimatioD  and  a  safe  guide.'*— iViU  HaU  OoMtte. 

Chitt/s  Collection  of  Statutes  relating  to  Criminal  Law.— (Be- 

grinted  from  ' '  Ghitty'  s  Statutes.  *  * )    With  an  Introduction  and  Index . 
y  W.  F.  Obazeb,  ilsq.,  Barrister-at-Law.   Royal  8vo.    1894.      10*. 

Disney  and  QundrVs  Criminal  Law.— A  Sketch  of  its  Principles 
and  Practice.  By  Hsnbt  W.  DmNKT  and  Haboxj>  Gtthdbt,  Esqrs., 
Barristers-at-Law.     Demy  8yo.     1896.  7«.  Bd. 

Kenny's  Outlines  of  Criminal  Law.   3rd  Ed.   DemySvo.    1907.    lOt. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Second  Edition.     Demy  8yo.     1907.  I2t,  6d. 

Kershav/s  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
uedure  and  Evidence.  By  Hzltoii  Kbbshaw,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice  in 
Criminal  Cases  (chiefly  on  Indictment).- Thirteenth  Edition. 
By  E^EBHAir  Cohen,  Esq.,  Barrister-at-Law.      Demy  8yo.     1908. 

W.  11«.  6^. 

"  There  u  no  better  book  for  the  every-day  use  of  the  practitioDer  in  the 
eriminal  oouit«  than  Rosooe  "Solicitors'  Journal,  June  80, 1906. 

'*  Ouiiht  to  be  in  Hie  poeaesmon  of  every  practitioner  in  the  criminal  oourta." 
—Law  Times^  May  16.  1908. 

*'  Of  great  uee  to  practitionerB."-  Lata  Journal^  Maj  16,  1906. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 

By  HoBACB  Smitb,  Esq.,  Metropolitan  Polioe  Magistrate,  and  A.  P. 

PXBGBVAi.  Emp,  Esq.     8  voUi.    Roy.  Svo.    1896.  61. 16t.  6d, 

Warburton.— Fiif  <<  Leading  Gases.** 

\*  AU  ttandard  Law  Works  ar$  k$pt  in  Stocky  in  law  catf  and  othtr  bittdingi. 
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CROVfN  PRACTICE.  — Robertson  on  the  Crown.  — The 
Law  and  Practice  of  Civil  Proceedings  by  and  against  the  Grown 
and  Departments  of  the  Government.  With  numerous  Forms  and 
I^reoedentB.  By  G-.  Stuabt  BoBEBreov,  Esq.,  Banister-at-Law. 
Royal  8vo.     1908.  U.  18#. 

"  WDl  be  of  great  serrioe  to  the  Prof  esaon."— LatP  Times,  June  JO,  1908. 

"  The  book  Ib  likely  to  take  a  high  plaoe  as  a  book  of  pxactioe."— 5o<ia(ori' 
Journal,  May  23, 1906. 

CUSTOMS.  — High more'8  Customs  Laws:  including  the 
Customs  Consolidation  Act,  1876,  with  the  Enactments  amend- 
ing and  extending  that  Act,  and  the  present  Customs  Tariff  for 
Oreat  Britain  and  Ireland ;  also  the  Customs  Laws  and  Tariff  for 
the  Isle  of  Man ;  with  other  Enactments  affecting  the  Customs,  and 
Kotes  of  the  Decided  Cases.  Second  Edition.  By  Sir  Nathahisl  J. 
HiGHXCBE,  of  the  Middle  Temple,  Barrister-at-Law,  Solicitor  for 
His  Majesty's  Customs.     Demy  Svo.     1907.  6«. 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Du^ 
and  other  Death  Duties,  including  the  Finance  Act,  1907, 
with  an  Appendix  containing  the  Rules  Regulating  Pmoceedings  in 
England,  Suotland  aud  Ireland  in  Appeals  under  the  Acts  and  a  List 
of  the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued 
on  Special  Application.  Fourth  Edition.  By  Sir  Evelti?  Fbebxb, 
Secretary  of  the  Estate  Duty  Office,  assisted  by  Chables  Robebt 
Elliott,  Esq.,  of  the  Estate  Duty  Office.  Demy  Svo.  1908.  12«.  6rf. 
'*  The  official  poedtion  of  the  Author  readers  hi«  opinion  on  questions  of  prooe- 
dure  of  great  value.**— 5o2td*or«'  Journal. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Hasxah,  Esq., 
Barrister-at-Law.     Second  Edition.    Roy.  12mo      1903.  6$. 

DEBENTURES  AND  DEBENTURE  STOCK. -Palmer. 
—  Vide  **  Company  Law." 

DECISIONS  OF  SIR  GEORGE  JESSEL.-Peter's  Ana- 
lysis  and  Digest  of  the  Decisions  of  Sir  Qeorge  Jessel ;  with 
Notes,  &c.  By  AfslsyPbtbbPbtkb,  Solicitor.  Demy  Svo.   1888.   16«. 

DEEDS  REGISTRATION.— Hogg's  Deeds  Registration.— 
A  TreatiBC  on  the  Law  of  Registration  of  Documents  affecting  Land 
under  the  Registration  of  Deeds  Acts  of  Australasia.  By  James 
Edwabd  floao,  Esq.,  Barrister-at-Law.    Demy  Svo.    1908.    128,  6d. 

DIARY.— Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1 909.— For  the  use  of  the  L^^ 
Profession,  Public  Companies,  Justioes,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Latxan,  Esq.,  Barrister-at- 
Law  ;  and  contains  Tables  of  dosts  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Gk>veimment, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summazy  of  Sta- 
tutes of  1908  ;  Alphabetical  Lidex  to  the  Practical  Statutes  smce  1820; 
Schedule  of  Stamp  Duties ;  Le«J  Time,  Interest,  Discount,  Licome, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
mattersof  practical  utility :  together  with  acomplete  List  of  the  English 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.    Pubijbhkd  AjnnrAUiT.    Sixty-third  Issue. 

(Nearly  ready,) 
Issued  in  the  following  formft,  octavo  size,  strongly  bound  in  oloth  :— 

1 .  Two  days  on  a  page,  plain       ....  .  bsM. 

2.  The  above,  intrblbavbd  with  plain  paper  .70 

3.  Two  days  on  a  page,  ruled,  with  or  witiiout  money  column*"     .  ft   6 

4.  The  above,  with  money  columns,  zzitsblkavxd  wiui  plain  paper  8  0 

(Continiud  on  next  page,) 
%*  All  standard  Law  Work%  are  kept  in  Stock,  in  law  ealf  and  other  bindinft. 
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D  lARy— continued, 
6.  Whole  pagpe  for  eaoh  day,  plain 78,6d, 

6.  The  above,  nrcsBLSiLViiD  with  plain  paper        .  .        .96 

7.  Whole  page  for  eaoh  day,  ruled,  with  or  without  money  oolimuui  8  6 

8.  The  above,  imtbblbavbd  with  plain  paper        ...  10  6 

9.  Three  daya  on  a  pagre,  ruled  blue  lines,  without  money  oolumna.  3  6 
10.  Whole  page  for  each  day,  plain,  without  Directory  .  .30 
f^*  A  great  many  additional  Tables  have  recently  been  added,  namely, 

Von-oontentioai  Probate  Coits  to  be  allowed  to  Frootori,  Solioitors 
and  Attoxneys— (1)  in  respect  of  Personal  Estate  of  Testator,  and 
(2)  Personal  Estate  of  Intestate. 

A  List  of  Barristers  in  the  Provinces,  with  Towns  alphabetically 
arranged,  has  been  added. 
Th*  Diary  eontains  memoranda  of  LogcU  Bueince*  throughout  the  Yeair,  with 
an  Index  for  ready  reference, 

**  The  legal  Whitaker." — Saturday  Review. 

**  The  amoant  of  infonnation  packed  within  the  covers  of  this  well-known 
book  of  referenoe  in  almost  inoreaible.  In  addition  to  the  Diary,  it  oontains 
nearly  800  pages  of  closely  printed  matter,  none  of  which  oould  be  omitted  without, 
perhaps,  detracting  from  the  nsefulneas  of  the  book.  The  publishers  neem  to 
have  made  it  their  aim  to  include  in  the  (Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  tlnd  in  its  pages,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  ezperlenoed  uie  luxury  of 
having  it  at  hin  elbow,  will  ever>)<>  likely  to  try  to  do  without  it."— fxiw  Journal. 

DICTIONARY.— Stroud's  Judicial  Dictionary,  or  Interpreter 

of  Words  and  Phrases  by  the  British  Judges  and  Parliament.— 

Seoond  Edition.    By  F.   Stboud,  Esq.,  Barrigter-at-Law.     3  vols. 

Roy.  870.     1903.  4/.  4«. 

♦j^*  A  Gupplemental  Volume  is  in  the  press. 

**  Must  find  a;plaoe  in  every  law  Ubrary.  It  is  difficult  to  exaggerate  its  use- 
fulness. ...  is  myaluable,  not  only  as  a  labour-saving  machine,  but  as  a  real 
contribution  to  legal  literature.  ...  a  standard  classic  of  the  law."— Ziato  Journal. 

"  An  authoritative  dictionary  of  the  English  language.*'—  Lavt  Times. 

"  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  tor  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  axLyiBe.**—Solicitora'  Journal. 

The  Pocket  Law  Lexicon.— Explaining  Teohnioal  Words,  Phrases 
and  MaTima  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition. 
By  Joseph  E.  Mobbis,  Esq.,  Barrister-at-Law.     1906.  6«.  6d. 

**  A  wonderful  Uttle  legal  Dictionary."— /iui«niiai(r'«  Law  StudmtaF  Jownal. 

^A^harton's  Law  Lexicon.  -Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commercial,  with  selected 
TiUes  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lslt,  Esq., 
Barrister-at-Law.    Super-royal  Svo.    1902.  1/.  i8«. 

**  An  encyclopcBdia  of  the  law." 

"  The  new  edition  seems  to  us  to  be  very  complete  and  perfect,  and  a  copy 
of  it  should  be  procured  by  every  practising  solicitor  without  delay.  A  better 
value  for  his  mouOT  in  the  law  book  market  a  practitioner  could  not,  we  are  sure, 
get  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  *  Wharton.'  **—Lauf  Notes. 

DIGESTS. 

KSWB'  DieSST  OF  ENGLISH  CASE  LAW.— Containing  the  Reported 

Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 

Irish  Courts,  to  the  end  of  1897.     (Being  a  New  Edition  of  <  *  Fisher's 

Common  Law  Dig^t  and  Chitty 's  Equity  Index.*')  Under  the  general 

Editorship  of  John  Mkws,  Barrister-at-Law.   16  vols.  Boy.  8yo.  £20 

{Bound  in  half  calf  ^  giU  top,  £3  net  extra.) 

'*  A  vast  undfflialring  ....  indispensable  to  lawyers."— 2^  Timee. 

*,*  dU  standard  Law  Worke  aire  kept  w  Stock,  in  law  calf  and  other  binding*, 
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DiGIESTS— continued. 

Decennial   Digest  (The). — Being  a  oonsolidation  of  Mews'  Annual 

Digebt  of  Cases  fnnn  I89d  to  1907,  inclusiv-e.    By  "Edward  Maksok, 

Esq.,  Barrister-at-Law.    2  vols.     Royal  8to.  {Nearly  ready.) 

The  Annual  Digest  from  1898  to  1907.— By  John  Mbws,  Esq., 

Barrister-at-Law.    Boyal  8yo.    (May  ttill  be  had,)  each  l&e, 

%*  This  Digest  is  also  issaed  qnarterly,  each  part  being  onmnlatiTe. 

Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  17«. 

"  Hie  practioe  of  the  law  without  Mews'  Amnul  would  be  almort  an  impo^ 

■ibflity."— Law  TVflMf . 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  JoBir  Mkwb,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  U.  6s. 

Law  Journal  Quinquennial  Dieest,  1901-1905.— An  Analytical 
Digest  of  Gases.  By  Jaigis  S.  Mshdbsson,  Esq.,  Banister-at-Law. 
1906.  U,  10«. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905. — Second  Edition.  Being  a  List  of  all  Cases  cited  in  Judg- 
ments reported  in  all  the  Reports  from  1865  to  1905 ;  as  also  a 
Statement  of  the  manner  in  which  each  case  is  dealt  with  in  its  pUoe 
of  Citation.  By  M.  R.  Mehta,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  1/.  18ii. 

"  The  work  is  extremely  well  done."— Law  Quarterly  Beview, 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  in  the  English  and  other  Courts: 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W.  A.  Q.  Woods,  LL.B.,  and  J.  Ritohib,  M.A.,  Keqrs., 
Bamsters-at- Law.— Founded  on  **Dale  and  Lehmann's  Digest  of 
Cases  Overruled,  &c.*'     3  Vols.     Royal  8vo.     1907.  6/.  5s. 

**Indi«penaable  in  every  brasoh  of  the  la-«-.*'— Z^w  Journal. 
**  Of  great  use  to  the  Ftoteseion."—Law  Timr$. 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Edwabd  Bbat,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1904.  Net,  3*. 

DISTRESS.  Oldham  and  Foster  on  the  Law  of  Distress. 
Second  Editiou.  By  Abtsub  Oij)ham  and  A  La  Tbobx  Fobkbb, 
Eaqra.,  Barristers-at-Law.     Demy  8vo.     188S4.  18*. 

DISTRICT  COUNCILS.-Chambers'  Digest  of  the  Law  relat- 
ing to  District  Councils.  N^inth  Edition.  —  By  Q-.  F.  Chajcbsbs.  Esq., 
BarriMter-at-Law.     Royal  8vo.     1896.  10«. 

Cornish's  District  Councils. — A  concise  Guide  to  their  Powers  and 
Duties.  By  H.  D.  Cobnibh,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1908.  Is.  6d. 

**Mr.  Coroish  has  dieted  into  a  small  ^pace  the  multifario'DS  duties  and 
rights  of  district  councils  with  considerable  skill.  References  are  made  to 
stittutes,  with  copious  citation  of  cases,  and  the  text  is  clearly  written.  The 
principal  subjects  are  arranged  in  alphabetical  order,  and  discossed  at  some 
length."— Low  Times,  June  13,  1908. 

DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 

and  Matrimonial  Causes.— Seyenth  Edition.    By  L.  D.  Powlbb, 

Esq.,  Barrister-at-Law,  Probate  Reg^istrar,  Norwich.     Demy  8to. 

1905.  W.  6s. 

**The  practitioner's  standard  work  on  divorce  praotjce."— /xcw  CNor.  fUe, 

DOGS. — Emanuel's  Law  relating  to  Dogs. — By  Montaoue  R. 
Ekaitdel,  Esq.,  Bairister-at-Law.     Demy  l2mo.     1908.  3«.  M, 

EASEMENTS.— Qoddard*s  Treatise  on  the  Law  of  Ease- 
ments.—Bt  JoHM  Lktboubb  GkxDDABD,  Esq.,  Barrif«ter-at-Law. 
Sixth  Edition.     Demy  8yo.     1904.  W.  6«. 

"Nowhere  has  the  snbjeot  been  treated  so  exhanstivelv,  and,  we  mav  add, 
so  sdentiflcally,  as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  stody 
of  the  law  student,  as  well  as  to  the  hbrary  of  the  pmetitioner.'*— Lav  TVsms. 

'  ^  ^  AH  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindinys. 
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EASEMIEHTS-cmtinued. 
Innes'  Digest  of  the  Law  of  Easements. — Seventh  EditioD.    Zy 
L.  C.  IinrsB,  late  Jndge  Higb  Court,  Ma4lra8.    l2mo     1903.    7«.  6^. 

"  This  i)re8ent8  the  law  in  a  series  of  clearly  enmiciated  proposttiona,  which 
are  supported  by  examples  taken  in  flpeneral  flrom  decided  oum.'*— Solicitors^ 
Journal. 

Roscoe's  Easement  of  Light. — A  Digest  of  the  Law  relating 
to  the  Easement  of  Light.— With  an  Historical  Introduction, 
and  au  Appendix  containing  Practical  Hints  for  Architects  ana 
Surv^ors,  GhservationB  on  the  Right  to  Air,  Statutes,  Forms 
and  Plans.  Fourth  Edition.  By  Edwabd  Staitlet  Rosoob,  Era., 
Barrister- at- Law,  Author  of '*  A  Digest  of  Building  Cases,"  •'Ad- 
miralty Practice,"  &c.  Demy  Sv<..  1904  7«.  W. 
**  A  most  useful  little  work.* —Law  Joumai. 
''  A  clear  and  practioal  dlKeet  of  the  law/'— /^ur  TKm^, 

ECCLESIASTICAL  LAW.— Philllmore's  Ecclesiastical 
Law.— Second  Edition.  By  Sir  W.  O.  F.  Phuximobb,  Bart., 
assisted  by  C.  F.  Jmncnrr,  Barrister-at-Law.  2  vols  Royal  Ato. 
1895.  Published  at  Si.  3«..  reduced  to,  net,  U.  6e. 

'*  Everything  that  the  eocleaiastical  lawyer  can  possibly  need  to  know."— 
Ltnr  Joumat, 

Whitehead's  Church  Law.— Being  a  Concise  Dictionary  of  Statutes. 
Canons,  Regulations,  and  Decided  Cases  liffecting  the  Clergry  and 
Laity.  Second  Edition.  By  Bbnjuon  Whitkhbad,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1899  10«.  6d. 

**  A  perfect  mine  of  learning  on  all  topics  eodesiastloal."— />a%  Telegraph. 
"  A  Dook  which  will  be  useful  to  lawyer*  and  laymen." — Law  time$. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— By 
S.  H.  Day,  Esq..   Barrinter-at- Law,  Editor  of  "Rogers  on  Elec- 
tions."    Royal  12mo.     1894.  7«.  6i. 
Hedderwicl<'s    Parliamentary    Election    Manual  :    A    Praotioa] 
Handbook  on   the  Law  and  Conduct  of  Parliamentary  Elections 
in   Great   Britain   and    Ireland,  designed  for  the   Instruction  and 
Guidance  of  Candidates.  Afrents,  Canvassers,  Volunteer  Assistants, 
&c.     Second  Edition.     By  T.  C.  H.  Hkddkbwiok,  Enq.,  Barrister-at- 
Law.     Demy  l2mo.     1900.                                                           10«.  M. 
**  The  work  is  pre-eminently  pnustioal,  oondae  and  deax."— Solicitor**  Journal, 
Hunt's  Metropolitan  Boroueh  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  ByJoHNHnMT,£sq.,  6ar.-at-Law.  DemySvo.  1900.  Zi,M. 

Rogers'  Law  and  Practice  of  Elections.— 

Vol.  I.  Rroistbatiok,  inoludinff  the  Practice  m  Registration 
.Appealn,  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maubigb  Powbll, 
Bsq.,  Barrister-at-Law.     Royal  12mo.     1897.  XL  U. 

'*  The  practitioner  will  find  within  these  oovem  ererTthing  whloh  he  can  be 
ofxpeeted  to  know,  well  arranged  and  carefully  stated.**— Loto  Ttmet. 

Vol.  II.  Pahliaxentabt  Elkotions  kxn  Yisnnoix^ ;  with  Appen- 
dices of  Statuten,  Rule^  and  Fonm»,  and  a  Preoedent  of  a  Bill  of  Costs. 
Eighteeuth  Edition.  By  C.  Wiixouohbt  Willujcs,  Esq.,  Barrister- 
at-Law.  Royal  r2mo.  1906.  H.  1«. 
"  The  aoknowledged  authority  on  election  law."— Z<aw  Journal, 
"The  leading  book  on  the  diffloult  sabjeetK  of  eleetiona  and  elaotfon  peti- 
tJona."— Laic  Tim«». 

Vol.  III.       MUNIOIPAL  AND   OTHRB   BLBanOirB   kJSTD   PSTITIOIfS,  wlth 

Appendices  of  Statutes,  Rules,  nnd  Forms,  and  a  Preoedent  of  a 
Bill  of  Cotts.  Eight4ienth  Edition.  By  C.  Wuxouobbt  Williams, 
Esq.,  assisted  by  G.  H.  B.  Ksnbick,  Esq.,  LL.D.,  Barristers-at- 
Law.     Royal  Vlmu.     1906.  W.  1^. 

"  A  complete  guide  to  local  elections.'*— Sotfdtor**  Journal. 

*^*  AU  standard  Law  Works  are  kept  in  Stoek,  in  law  eaif  and  other  b*ndm^s. 
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EMPLOYERS'  LIABILITY.— Knowles.—  Ff<2«  <*  Workmea'a 

Compenbation.*' 

ENGLISH  LAW.— Campbeirs  Principles  of  English  Law. 
Founded  od  Blackstone* s  Commentaries.  By  Robbbt  Campbeu.,  Esq. , 
Barrister- at-Law,  Editor  of  **  Ruling  Cases.*'  &o.  Demy  8to. 
1907.  20«. 

"  It  is  a  good  work,  this,  and  ably  -written,  and  we  can  thorough! v  reoonunend 
-  we  won  d  gi  further  and  my.  advise— to  all  ntudents  of  Rnglmh  law  a  careful 
and  oonscientioiu  perusal  of  its  pa^es.*' — /^w  Stu^mta'  Journal^  July,  1907. 

**  The  ground  covered  is  practically  that  occupied  by  Stephen's  Commentaries, 
and  for  completeness  and  clearoesH  of  expodtion  these  six  hundred  odd  pa^es 
oompare  very  favourably  indeed  with  the  older  work."— Law  Note^^  July,  1907. 

*'  A.  work  of  all-ronnd  excellence,  which  mav  be  commended,  not  only  to  the 
student,  but  also  to  the  fully  qualified  lawyer.  In  conclusion,  one  may  state  that 
the  index  is  a  safe  and  a  sure  guide  to  the  contents  of  the  book."— I^iw  Jfa^anne, 
August,  1907. 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I.  By  Sir  Frsdxbick  Pollock,  Bart.,  and  Fbxd.  W. 
Maitluid,  Esq.,  Barristers-at-Lav.  Second  Edition.  2  vols.  roy. 
8yo.     1898.  2/. 

ENGLISH  REPORTS.    Re-issue  of  all  Dedaions  prior  to  1866. 

To  be  completed  in  about  1 50  Volumes    Royal  8yo.    Issued  monthly. 

Now  Issued. 

HouBB  OF  LosDS  (1694  to  1866).     11   Vols.     Half-bound.  ^et,  221. 

PRIYT  CoxTNcn.  (Including  Indian  Appeals)  (1809  to  1872).    9  Vols. 

Half -bound.  Net,  13/.  10s. 

GuANOKBT  (Including  Collateral  Reports)   (1557  to   1866).     27  Vols. 

Half-bound.  Net,  40/.  10«. 

Rolls  Coubt  (1829  to  1866).     8  Vols.     Half-bound.  Net,  12/. 

Vicb-Chanoellobs*  CoTTBTS  (1815 — 1865).     16  Vols.    Half -bound. 

Net,  24/. 
Now  Pttblishing. 
KiNO*R  Bbnoh  and  Quben's  Bench  (1378 — 1865).    Complete  in  about 
40  Vols.  Net,  per  vol.,  1/.  10». 

•^*  The  Volumes  are  not  nold  separately.    Prospectus  on  application. 
"We  can  Hpeak  unhesitatingly  of  the  advantage  to  the  lawyer  of  the  ponaos 
aion  of  this  excellent  rppniit  of  all  Uie  English  reports.'*— ^oJirtCort'  Journal. 

EQUITY,  and  ride  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Divisiou,  with  Practical  Notes.  Sixth  Edition.  By 
Cecil  C.  M.  Dalb,  Esq.,  Barrister-at-Law,  W.  Tdidal  Knro,  Esq., 
a  Registrar  of  the  Supreme  Court,  and  W.  0.  GoLDecsiaDT,  Esq., 
of  the  Registrars'  Office.     In  3  vols.    Royal  8vo.     1901.  6/.  6«. 

**  The  new  e^lition  of  *  Setnn  *  is  from  every  point  of  view,  indeed,  a  most 
valuable  and  indispensable  work."— Law  Journal. 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  ^nity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  WcnHks 
of  Story  and  other  writerti,  oumprising  the  Fundamental  Prinoiplee 
and  the  points  of  Equity  usually  occurring  in  General  Praotioe. 
Fifteenth  Edition.  By  Stdnbt  E.  Wzlllakb,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1900.  12«.  6d. 
"  We  can  safely  recommend  *  8mith*s  Equity '  in  its  new  clothes  to  the  atten- 
tion of  students  reading  for  their  Examinations."— Z/ato  I/oteM. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  (Students 
and  Practitioners.  Fourth  Edition.  By  H.  Abthub  Smith,  M.A., 
LL.B.,  E(4q.,  BarriMter-at-Law.     Demy  8vo.     1908.  21«. 

"  A  well-known  book,  luefid  to  both  practitioner  and  student  alike."— Lav 

ttu'lent's  Joumnl,  May.  liK)>. 

*'  Students  and  rruti Honors  ivill  find  in  it  a  clear  and  aocnrate  exposition  of 
the  leading  prineipleH  of  Equity.'*— /wiw  NoUa^  June,  1908. 

"  A  clear  and  wcU  arran^r«Hi  guide  to  equitable  doctrines."— Arfiolor*'  Jounuii, 
June  20,  1908. 

*^*  AU  sUtrtoard  Law  Wtrrkt  are  kept  tn  Stocky  in  law  ealf  and  ether 
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EQlMlTY—eontinued. 

Williams'  Outlines  of  Equity. — A  Conoise  View  of  the  Prinoiples  of 

Modem  Equity.     By  SYDinrs  E.  Whjjamb,  Esq.,  Barrister-at-Law, 

Author  of   "The  Law   relating  to    Legal  Representatives,*'   &o. 

Royal  l2mo.     1900.  5t, 

"  The  accuracy  it  oombines  with  oonciseness  is  remarkable."— Lom*  Magaain*. 

ESTATE  DUTIES.— Freeth.—  Vide  **  Death  Duties." 

ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By 
Lamoslot  FmLDnro  EysBBST,  and  Edicund  Stbodb.  Esqrs.,  BarriHtem- 
at-Law.  Second  Edition  by  Lamoblot  Fbildino  Evebest,  Esq., 
Barrister- at- Law.     Demy  8vo.     1907.  26«. 

"  "Will  be  of  great  value  to  the  practitioner."    Lata  Journal, 
"  A  safe  and  valuable  gaide  to  the  difficult  subject  with  which  it  deals.  .  .  . 
An  excellent  \)ook."— Law  Quarterly  Review. 

EVIDENCE.— Bodlngton.—  ri<ii?  ''French  Law." 
Wills'  Theory  and   Practice  of  the  Law  of  Evidence. — By  Wm. 
Wills,  Esq.,  Barrister- at -Law.     Second  Edition.    By  the  Author 
and  Thornton  Lawes,  Esq.,  Barri8t«r-at-Law.  DemySvo.   1907.   16*. 

"  For  the  student  it  take**  a  first  place,  and  for  the  practitioner  it  will  be 
found  to  deal  in  clear  and  i  recibe  form  with  every  question  of  evidence  ordinarily 
arising  in  the  conduct  of  a  cas^."-  Low  Journal,  Dtfoember  14, 1907. 

•*  Of  great  value,  not  onlv  to  student^  but  to  practitioners  generally.'* — Imui 
Notes,  September,  1907. 

"  We  heartily  commend  this  new  issue  of  an  excellent  book  on  the  law  of 
fvidence."— £.a«f  Timeji,  September  7. 1907. 

EVIDENCE  ON  COMMISSION.-Hume-Williams  and 
Macklin's  Taking  of  Evidence  on  Commission :  including  therein 
Special  ExaminationR,  Letters  of  Request,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
HuKB- Williams,  Esq.,  KG.,  and  A.  Rover  MAOin.iN,  Esq.,  Bar- 
rister-at-Law.     Demy  8vo.     1903.  12».  6rf. 

"  An  accurate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  is  likely  to  occur  in  practice  has  oeen  noted,  and  there  are 
appendices  «»f  8tituT*»fi,  rules,  orders,  prpcedents."— Law>  THmee. 

EXAMINATION  GUIDES.-Bar  Examination  Guide.    By 

H.  D.  Woodcock,  and  R.  C.  Maxwell,  Esqrs.,  Barristers- at-Law. 

Vols.  I.  to  V.  (1896-1899).  £aeh,  net  7».  6rf. 

Barham's  Students'  Text-Book  of  Roman  Law.— Second  Edition. 

By  C.  Nicolas  Babhak,  Esq.,   Barrister-at-Law.     Demy   l2mo. 

1908.  3«.  ^d. 

**  This  is  a  first  primer  of  Roman  Law  for  the  beginner.   It  is  plain  and  dear, 

is  well  arranged,  and  so  simply  put  that  any  studoit  can  follow  it." — Law  Student » 

JoumtU, 

EXECUTORS. — Qoffin's  Testamentary  Executor  in  England 
and  Elsewhere.  By  R.  J.  R.  Goffin,  Esq.,  Barrister-at-Law. 
Demy  Sto.     1901.  6«. 

I  ng pen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 
Administrators.— By  Abthub  Robbbt  Inopen,  Esq.,  one  of  His 
Majesty's  Counsel.     Royal  Svo.     1908.  1^.  6«. 

Williams'  Law  of  Executors  and  Administrators.— T^th  Edition. 
By  the  Right  Hon.  Sir  Roland  Vattohan  Williajcb.  a  Lord  Justice 
of  Appeal,  and  Abthttb  Robebt  Inopen,  Esq.,  one  of  His  Majesty's 
Counsel.     2  vols.     Roy.  8vo.     1906.  4/. 

"  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  authority  than 
*  Williams  on  Executors.'  It  is  one  of  our  legal  classics,  and  is  unrivalled  in  the 
width  of  its  range,  the  accuracy  of  its  statements,  and  the  soundness  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  every  prudent 
practitioner  will  do  well  to  possess  himself  of  a  copy." — Law  Times 

*'  This  book— the  standard  work  on  its  subject— is  a  storehouse  of  learning  on 
every  point  of  administzation  law,  and  has  been  completely  brought  up  to  date." 
— Law  Journal. 

"A  woik  which  every  practitioner  should  possess  and  no  library  should  be 
without."— -/i<it0  Quarterly  lieview, 

•^*  AH  standard  Law  Workt  are  kept  in  Stoek^  in  law  ealf  and  other  binding », 
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RT^RCVTORS-^continued. 

Williams'  Law  relating  to    Legal    Representatives.  —  Being  a 

Goncifle  Treatise  on  the  Law  of  Ezecnton  and  Administzators,  an 

modified  by  the  Land  Transfer  Act,  1897.    By  STDmn  £.  Wilzjamb, 

Esq.,  Barrister-at-Law,  Author  of  *'  Law  of  Aooount/'  **  Ontlinee  of 

Equity."  ko.     Demy  8vo.     1908.  9». 

**  We  can  bommend  to  both  InaneheB  of  the  profeaaon,  and  mure  e«peoially 
to  aolieitora.*'— Low  Tima 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Ebnbst  Kino  Allbv,  Esq.,  Bar- 
rister-at-Law.     Demy  8yo.     1906.  6«. 

EXTRADITION.— Biron  and  Chalmers'  Law  and  Practice  of 
Extradition.    By  H.  C.  Biaoir  and  EmmarH  E.  Ghaucbbs,  Esqrs., 

Barristers-at-Law.     Demy  8yo.     1903.  U. 

**  The  whole  book  is  emmmtly  praotical.  and  the  pvactioe  and  pnwedara  an 
clearly  and  ably  discuBBed."  -Law  Times. 

*'A  very  eatififactory  and  practical  collection  of  the  treatiea  and  atatatea 
I  elating  to  eztimdition  and  fagiiive  offenders,  with  an  intenvting  introdootaou. 
a  commentary  on  the  text  of  the  statutea  and  tr  atiea,  and  a  ▼alnable  alphabetUaal 
list  showing  what,  crimes  are  comprii«ed  in  the  nartienlar  treaties."— Laio  Journal. 

FACTORIES  AND  WORKSHOPS. -Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A  H.  Rxtbqo,  Esq.,  E.O., 
and  L.  Moesop,  Esq.,  Barrister- at- Law.  Demy  8vo.  1902.      12«.  M. 

FAR  My  LAW  OF.— Dixon's  Law  of  the  Farm :  indnding  the 

CSasee  and  Statutes  relating  to  the  sabject ;  and  the  Agricnltoxal 

Customs  of  England  and  Wales.    Sixth  Edition.     By  Auaaxr  J. 

Spsvosb,  Esq.,  Barrister-at-Law.     Demy  8yo.    1904.  H.  6«. 

*'  A  oomplete  modern  oompendinm  on  agxieoltmml  mattera." — E^mm  Tkmt». 

Spencer. —  Vide  *' Agricultural  Law." 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Fbr^bd  and  W.  HowLAim  RoBiQaB,  Esqrs.,  Bar- 
risten-at-Law.     Demy  8to.     188S.  18«. 

FORMS.— Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 
Thirteenth  Edition.  By  T.  W.  Chtett  ,  Esq. ,  a  Master  of  the  Supreme 
Court,  Hebbsbt  Chittt,  Esq.,  Barrister-at-Law,  and  P.  E.  VnABD, 

Esq.,  of  the  Central  Office.     Bcmil  Svo.     1902.  R  16«. 

*'  The  book  is  accurate,  reliable  and  ezhaostive."— Arfiettor/  JoumtA. 

"The  forma  are  practically  exhanvtive,  and  the  notes  very  good,  so  that  this 
edition  will  be  invalnable  to  praotitionera  who^e  work  is  of  a  utagions  kind  **— 
Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery pivision  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition  of    Daniell's   Chancery  Practice.      By  Ohablbb  Bubnbt, 

B.A.,  a  Master  of  the  Supreme  Couri;.    Royal  Svo.     1901.     21.  10«. 
"  Tlie  standard  work  on  Chancery  Prooednre."— £««r  QuarUrtg  Bmnaw. 

Seton.—  Vide  "  Equity." 

Wolsten holme's  Forms  and  Precedents. — Adapted  for  use  under 

the  Conveyancing  Acts  nnd  Settled  Land  Acts,  1881  to  1890.    Sixth 

Edition.    Royal  Svo.     1902.  1/.  U, 

*^  *  AU  standard  Law  Worke  are  kept  in  Sioek,  in  law  calf  and  other  Hndin^t, 
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FRENCH  LAW.— Bodington's  Outline  of  the  French  Law  of 

Evidence. — By   Oijybb  £.  BoDnroroir,  Esq.,  Bamster-at-Law. 

Demy  8yo.     1904.  6«. 

Cachard's    French    Civil    Code.  —  Br  Hbitbt   Ojlokaxd,    B.A., 

Ooim8ellor-at-Law  of  the  New  York  Aa,  Lioenci^  en  Broit  de  la 

Faculty  de  Pam.    Demy  8yo.     1896.  XL 

Qolrand's  Treatise  upon   French  Commerciai   Law  and  the 

Practice  of  all  the  Courts. — With  a  Diotionazy  of  Franoh  Jndidal 

Terma.    Second  Edition.    By  Lbofold  Goibahi),  Lioenoi^  en  Droit. 

Demy  8yo.     1898.  U. 

Qoirand's  Treatise  upon  the  French  Law  relating  to  English 

Companies  carrying  on   Business   in   France.— By  Lbofold 

Gonuin),  French  Solicitor.    Grown  8yo.     1902.  Net,  2t,  6d. 

KeWy.—  Vide  <*  Marriage." 

Peilerin's  French  Law  of  Bankruptcy,  and  Winding-np  ol  Limited 
Companies,  the  Conflict  of  Laws  arising  therefrom.  By  Fiebbb 
PBLUEBDr,  Ayocat,  of  Paris  and  Lincoln's  Inn.     Grown  8yo.     1907. 

Net,  28.  6d. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 

By  J.  T.  B.  Sbwsll,  LL.D.,  Solicitor.    Demy  8vo.     1897.    10«.  6d. 

Wright's  French  Civil  Code  (as  amended  up  to  1906),  transited  into 

Enfirlish,  with  Notes  Explanatory  and  Historical,  and  Gomparatiye 

Re^rences  to  English  Law.    By  E.   Blackwood  Wbzoht,  Esq., 

LL.D.,  Ghiei  Justice  of  Seychelles,  Author  of  '*  The  Law  of  Principal 

and  Agent."     Royal  8yo.     1908.  1/.  5«. 

GAMBIA.— Ordinances  of  the  Colony  of  the  Qambia.    With 

Index.     2  Vols.    FoHo.     1900.  Net,  3/. 

GAME   LAWS.— Warr/s  Qame  Laws  of  England.     With  an 

Appendix  of  the  Statutes  relating  to  Qame.    By  (f.  TAYUott  Wabbt, 

Esq.,  Barrister-at-Law.     Royal  12mo.     1896.  10«.  6d. 

GOLD  COAST.— Ordinances  of  the  Qold  Coast  Colony  and  the 

Rules  and  Orders  thereunder.  2  yols.  Royal  8yo.  1903.    3/.  10«. 

GOODWILL.— Allan's  Law  relating  to  Qoodwill.— By  ChahlmE. 

ALLAH,M.A.,LL.B.,Esq., Barrister-at-Law.  Demy 8yo.  1889.  1».6d. 

Sebastian.—  Vide  **  Trade  Marks." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 

use  of  the  Payer  of  Inhabited  House  Duty  in  England.— By 

Abthub  M.  Ellis,  LL.B.  (T^nd.),  Solicitor.    Royal  12mo.    1886.    6«. 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife. 

Third  Edition.    By  W.  Hussxr  Obitfith,  Esq.,  Barrister-at-Law. 

{In  preparation.) 

INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 

Foreign    Income. — By   Jomr  Buohav,  Esq.,  Barrister-at-Law, 

with  ]^face  by  the  Right  Hon.  R.  B.  Haldamx,  E.G.,  M.F.    Demy 

8yo.     1906.  lOs,  M. 

'*  A  learned  and  able  treatise.*'— ^oJiet/or**  Journal, 

**  A  text  book  of  great  ralue." — Law  Journal. 

Ellis'  Quide  to  the  Income  Tax  Acts.— For  the  use  of  the  Engliflh 

Income  Tax  Payer.    Third  Edition.     By  Abxeeub  M.  Elus»  LL.B. 

(Lond.),  SoHoitor.    Royal  12mo.     1893.  7«.  6J. 

Fry's   Income   Tax.— The   Finanoe  Act,  1907,  in  its  Relation  to 

tnoome  Tax.    By  T.  Hallbtt  Fbt,  Esq.,  Barrister-at-Law.     Royal 

12mo.     1908.  ee. 

Robinson's  Law  relating  to    Income  Tax|    with  the  Stataies. 

Forms,  and  Dedded  Oases  in  the  Courts  of  England,  Sootlaiid,  and 

Ireland. — Second  Edition.    By  Abxhub  RoBomrar,  Esq.,  Banuter- 

at-Law.    Royal  8yo.     1908.  IL  6$. 

"  A  standard  work  on  the  subject."— Zow  Journal,  March  28, 1908. 

'*  The  book  is  both  pmotical  and  well  amageA.^'^SolieUert*  Jpwmal,  Har.  14, 

1906. 

Whybrow's  Income  Tax  Tables. — ^By  G.  H.  Whtbbow,  Esq.,  of  the 

InoomeTax  Repayment  Branch,  Somerset  House.  D6my8vo.  1905.  Se, 

"This  is  a  yerj  nsefnl  book,  and  will  be  found  of  ezoeptlonal  Talne  to 

bankers,  soUdton,  ofHdals  of  pnbUo  oompanies  and  other  profrwtnnil  men."— 

^maneial  Timoi. 

%*  All  itandard  Lma  We/rhe  are  kept  in  8toek^  in  law  eaV^md  other  hmdm§e, 
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INDIA.— Ilbert's  Government  of  India.— Seoond  Edition.  B7 
Sir  GouBTEVAT  Ilbxbt,  E.G.S.I.    Demy  8to.     1907.      Net^  10«.  6^. 

INDICTMENTS.— Bowen-Rowiands.—  Fuif  ^'GrimiiiBl  Law." 

INLAND  REVENUE.-Highmore's  Sumnfiary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Inolnding 
Appeals  to  Quarter  Seesioiis  and  by  Spedal  Case,  and  Frooeedinga 
br  Collector' BWarranta  for  BeooTery  of  Duties  of  Excise  and  Taxes. 
l!nird  Edition.  By  Sir  N.  J.  HiamiOBB,  Bairister-at-Law, 
Assistant  Solicitor  of  Inland  Beyenue.  Boy.  12mo.  1901.  7s.  M. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  snd  Charffee  Act,  1891,  and  the  Finanoe 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Oases,  &o.  By 
Sir  Naxhahibl  J.  Hiohxobb,  Barrister-at-Law,  Assistant  Solioitor 
of  Inland  Bevenue.    Demy  8vo.     1896.  7«.  6<f. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance. — 
Eighth  Edition.  By  Edwabb  Louis  db  Habt  and  Baiuph  Ilitf  Sdcbt, 
Esqrs.,  Barristers-at-Law.     2  yols.     Boyal  8to.  (Nearly  ready,) 

"  The  authors  have  availed  themselves  of  the  advioe  and  assistanoe  of  men  of 
practical  experience  in  marine  insurance,  so  that  the  book  may  be  rdied  on  as 
accurate  from  a  business  as  well  as  from  a  legal  point  of  view.  The  book  can 
best  be  described  by  the  one  word  *  excellent'^'— Z<it0  Journal, 

**  Among  the  more  important  matters  which  are  treated  with  special  fulness 
are,  insurable  interest,  warranties,  express  and  implied,  general  and  jpartieular 
avo'age,  and  constructive  total  loss,  and  on  any  of  these  the- work  will  be  found 
to  be  a  mine  of  judicial  precedent  and  actual  piactioe.'*— ^oZJotorv*  Jowmal. 
De  Hart  and  Simey'a  Marine  Insurance  Act,  1906.  With  Notes 
and  an  Appendix.  By  Edwabd  Louis  db  Habt  and  Balph  Iutf 
SncBT,  Esqrs.,  Barristers-at-Law,  Joint  £!ditors  of  ''Amould  on 
Marine  Insurance''  and  <' Smith's  Mercantile  Law."  Boyal  8vo. 
1907.  6ff. 

**  The  notes  to  the  seetiona  of  the  Act  axe  eztremdy  well  done,  and  the 
references  to  cases  are  full.  .  .  .  We  can  imagine  no  more  useful  guide  to  the 
new  Act."— iHsto  Journal, 

INTERNATIONAL  LAW.— Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law.— By  John  Pawlbt  Bate, 
Esq.,  Beader  of  International  Law,  &c.,  in  the  Inns  of  Oourt.  8yo. 
1904.  Net  2t.  6d. 

Dicey.— Tuff  «  Conflict  of  Laws." 

Hall's  International  Law.— Fifth  Edition.  By  J.  B.  Atlat,  Esq., 
Bazrister-at-Law.    Demy  8yo.     1904.  Net,  H.  U, 

Hall's  Treatise  on  the  Foreicm  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W,  E.  Hall,  Esq.,  Banister-at-Law.  Demy 
8yo.     1894.  10«.  6d, 

Higgins'  The  Hague  Conference  and  other  International  Con- 
rerences  concerning  the  Laws  and  Usages  of  War — Texts  of 
OonventionB,  with  Notes. — By  A.  Fbaboe  HiGoiirB,.M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.    Boyal  8vo.  '  1904.    Net,  Zs. 

Holland's  Studies  in  International  Law.— By  Thomas  EBSicziia 
HoLLAMD,  D.O.L.,  Barrister-at-Law.    Demy  8yo.     1898.      10«.  6d. 

Holland's  Qentilis  Alberici  de  lure  Belli  Libri  Tree.— Edidit 
T.  E.  HoLLAiO),  LCD.    Small  4to.,  half  morocco.  U  U. 

Nelson's  Private  International  Law.— By  HoaAcn  Nazaov,  Esq., 
Barrister-at-Law.     Boy.  8yo.     1889.  1/.  U, 

Rdttigan's  Private  international  Law.— By  Sir  Willeam  Hxubt 
BAxnoAH,  LL.D.,  K.O.    Demy  8vo.     1895.  10«.  6d, 

**  Written  with  admirable  dearness.*'— Zratc  Journal. 

Takahashi's  International  Law  applied  to  the  Russo-Japanese 
War.  Witii  the  Decisions  of  the  Japanese  Prize  Courts.  By  SAZurfi 
Tazahashz,  Esq.,  Professor  of  International  Law  in  the  Imperial 
University  of  Tokyo.    Boyal  8vo.     1908.  Net,  it,  12#. 

Walker's  History  of  the  Law  of  Nations.- Vol.  I.,  from  the  Earliest 
Tunes  to  the  Peace  of  Westphalia,  1648.  By  T.  A.  Walksb,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.    Demy  8yo.     1899.  Net,  lOt. 

*«*  All  tiandard  Law  Worke  are  kept  im  Stoekf  in  law  eaff  and  other  Hndmge, 
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INTERNATIONAL  I. AW -^mtimsed. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Wazxxb, 
H.A.,  LL.D.,  Esq.,  Barriater-at-Law.    Demy  8vo.     1896.  9#. 

Westlake's  International  Law.— Chapters  on  the Pzinoiples  of  Inter- 
national Law.  ByJ.WnTLAXBfK.O.^LL.D.  DemySyo.   1894.  10«. 

Westlake's  International  Law.— By  J.  Wbstlazb,  K.G.,  LL.D. 
Part   L  Peace.    Demy  Sto.    1904.  IM,  9«. 

Part  n.    War.  Demy  8vo.    1907.  Ifet,  9». 

Wheaton's  Elements  of  International  Law  i  Fonrth  Engliah 
Edition.  Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlat,  M.A.,  Barrister-at-Law.  Boyal  8to.  1904.    W.  12«. 

'*  Wheaton  staadB  too  high  for  oritioinn."— Cow  Timet. 

**  We  oongratalate  Mr.  Atlay  on  the  skiU  and  disoretlon  with  which  he  has 
performed  the  task  of  editing  a  fitandard  treatise  on  international  law."  —Lata 
Jowmal. 

INVESTIGATION  OF  TITLE.— Jackson  and  Qossefs  In- 
vestigation of  Title.— Being  a  Practical  TreatiBe  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Beqnifiitions.  By  W.  Howlaitd  jAozsoir  and  Thobold  Gk)88iBT,  Eaqrer. , 
Barristers- at-Law.  Third  Edition.  By  W.  Howland  Jagkson, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1907.  16«. 

**  The  merits  of  the  book  are  excellent.*' — Law  Journal. 
Will  be  of  real  help  to  the  hxusf  conveyanoer."— 2wno  KotM, 

JUDGMENTS  AND  ORDERS.-Seton.— Fui.f '<Eqnity." 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence. 
—Tenth Edition.  ByT.E. Holland, K.G.,D.G.L.  8yo.  1906.  10«.6^. 
Markby's  Elements  of  Law.     Sixth  Edition.     By  Sir  Wzluax 
Mabsbt,  D.G.L.    Demy  Svo.     1905.  12«.  %d. 

JURY  LAWS.— Hu  band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Qrand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wm.  G.  Huband,  Esq., 
Barrister-at-Law.    Boyal  8vo.     1896.  NBt,  W.  6«. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1895  to 
1907. — Cases  relating  to  the  Poor  Law,  the  Criminal  Law, 
Lioensing,  and  other  sabjects  chiefly  connected  with  the  duties  and 
offloe  of  Magistrates.     1895—1907.  Each,  net  1/. 

%*  These  Beports,  published  as  part  of  the  Law  Journal  Beports, 
are  issued  Quarterly.  Each  Fart,  n$t  bi. 

Annual  Suba&nption,  payable  in  advanee,  16«.  poet  free. 
Magistrate's  General  Practice  for  1909. — A  Compendium  of 
the  Law  and  Praotioe  relating  to  Matters  occupying  the  attention  of 
Courts  of  Summary  Jurisdiction.  Be- written  and  considerably 
enlarged.  By  Chablbs  Milnxb  ATONSOir,  Esq.,  Stipendiary 
Mag^trate  for  Leeds.     Demy  8yo.     {Heady  in  Nbvemb^.)  20«. 

Shirley's  Magisterial  Law. — An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.    Second  Edition. 
By  Lbohabd  H.  Wbst,  LL.D.,  Solicitor.    Demy  8vo.   1896.    7«.  ed. 
Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Eighth  Edition.     By  Lbohabd  W.  Ebbbhaw,  Esq.,  Barrister-at- 
Law.    Boyal  12mo.     1908.  7«.  6d, 
"The  information  g^ven  is  complete  and  aoourate." — Lato  Journal, 
*'  There  is  no  better  book  for  a  jnstioe  of  the  peace  to  bay,  to  read,  and  to 
ondentand."— Law  Tbmu, 

*^*  All  ttandard  Law  Worke  are  kept  in  Stock,  m  law  ea{f  and  other  bindin^e. 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,  1 888  and  1 900.  —A  Pmotioal  Guide  to  Begistntion 
and  Searches.  By  Ebnbst  W.  Eaton,  Esq. ,  and  J.  Potxtz  Pubokll, 
Esq.,  of  the  Land  Chargee  Department,  Land  Registry.  Boyal  12mo. 
1901.  IMy  2t.  6d. 

LAND  LAW.— Jenks'  Modern  Land  Law.  BySDWABD  Jans, 
Esq.,  Bairister-at-Law.    Demy  8to.     1899.  lb*. 

LAND  TAX.— Bourdin's  Land  Tax.— An  Exposition  of  the  Land 
Tax.  Fonrth  Edition.  By  the  late  FBSDSEiaK  Httxphsbtb,  Deputy 
Begistrar  of  Land  Tax  ;  and  Digests  of  Cases  decided  in  the 
Conrts  by  Chabw  C.  Atobibov,  Deputy  Begiatrar  of  Land  Tax. 
Boyal  12mo.     1894.  7«.  6d. 

Atchison's  Land  Tax.— Changes  Effected  in  the  Prooeases  of  AnannB 
ment  and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (69  ft  60 
Viot.  o.  28).    By  Chablbs  C.  Atqeoson,  Deputy  Begistarar  of  Land 
Tkz.     Boyal  12mo.     1897.     (A  SuppUmmU  to  ahov$,)         Nst,  2s.  6d. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897. — ^With  a  Commentary  on  the  Sections  of 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conyeyandng  Practice  thereunder :  also  the  Land  Beg^try  Boles, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Begistra- 
tion,  &c.,  together  with  Forms  of  Precedents  and  Model  Beglsters, 
ftc.  By  C.  FoBTBBonB  Bbiokdalb,  Registrar  at  the  Land  Begistry, 
and  W.  B.  Shsldoit,  Esqrs.,  Barristors-at-Law.  Second  Edition. 
By  C.  FoBTBfloux  Bbiokdile,  Esq.,  Bairistor-at-Law.    Boyal  8vo. 

1906.  1/.  5j. 

*«Tbe  Moond  edition  of  this  book  will  be  weloomed  br  the  pnctitioaer  wfac 
hae  to  do  with  registered  land,  or  with  conveyancing  of  any  kind  in  London, 
where  registration  on  rale  ia  now  comimIaor7."~Z0icr  Quartariy  Reiriew. 

*'  Gontaina  not  only  lengthy  aod  imlnable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Rnles,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  pnusdoe  thereunder. ''^ Low  T^imes. 

Hogg's  Precedents. —  Tufo  **  Conveyancing." 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 

Registration  under  the   Land  Transfer  Acts.— By  A..  B.  G. 

JsHimroB,  LL.B.,  and  G.  M.  Kimdebslbt,  Esqrs.,  Barristers-at- 

Law,  and  of  the  Land  Begistry.    Boy.  8yo.     1904.     12«.  M, 

**  The  principles  and  practice  of  land  registration  are  set  forth  in  a  dear  and 
oondse  manner  oy  the  authors  in  their  dissertations  and  notes.**— Z^w  Tmes. 

LANDLORD  and  TENANT.-Redman's  Uw  of  Undlord 

and  Tenant. — Including  the  Practice  of  Ejectment.    Fifth  Edition. 

By  JoBSPK  H.  BxDiCAir,  Esq.,  Barrister-at-Law.    8vo.  1901.    W.  5s. 
**  We  can  confidently  recommend  the  present  editioiL.''— Z<ai0  Journal. 

Woodfall's  Law  of  Landlord  and  Tenant.— With  a  fall  CoUeotion 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Proi>oeitions.  Eighteenth  Edition.  By  W.  H.  Aaos,  Esq., 
Barrister-at-Law.    Boy.  8to.     1908.  1/.  18<. 

"Woodfall  is  really  indispensable  to  the  pmotidng  lawyer,  of  whateyer 
degree  he  may  be.**— Zair  Journal, 

LANDS  CLAUSES  ACTS.— Jepson's  Unds  Clauses  Acts  i 
with  Decisions,  Forms,  and  Tables  of  Costs.  Second  Edition.  By 
J.  M.LiOHTWOOD,  Esq.,  Barrister-at-Law.  DemySvo.   1900.    Ills. 

**  This  work,  in  its  new  and  practically  re-wxitten  fonn,  may  be  desoribed  as  a 
handy  and  well-arranged  treatise  on  the  Lands  Clauses  Aete.** — SoUdtanf  JowmoL 

%*  AH  sUmdard  Law  Works  ars  kept  in  Stock,  im  law  calf  and  other  kmdmgs. 
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LAW.— Where  to  Look  for  your  Law.    As  set  oat  in  the  latest 

Legal  Text-Books,  Alphabeticallj  Arranged,  with  Dates  of  latest 

Authorities.    Demy  8vo.     1908.     (120  pages.)  Net,  U, 

"  A  Tery  rueful  little  guide  book."— iiaw  Students*  Jourttal. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Mbws,  Esq., 
Banister-  at- Law.    Published  monthly.    Annual  Suhacription  : — 
Reports  and  Public  Oeneral  Statutes  Net,  Zl.  is. 

Reps.  Stats.  &  Mews'  Annual  Digest  [Iseued  Quarterly)  Net,  Zl.  lOt. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year  Net,  3/.  4«. 
Or,  without  the  Statutes  Net,  Zl. 

The  Law  Journal  weekly,  II,  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905.  Net,  5«. 
Law  Journal  Quinquennial  Digest. —  Vide  «  Digests." 

LAW  LIST.— Law  List  (The).— Oompriainffthe  Judges  and  Offioers 
of  the  Courts  of  Justioe,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &o.,  in  England  and  Wales;  the 
Ciroaits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Of&oial  Receivers  under  the  Bankruptcy  Aot,  Law  and  Public 
Of&cers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  takinff  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &o.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Babtlett,  I.S.O.,  Controller  of  Stamps,  and 
Registrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  CommissionerB  of  Inland  Revenue  and  of  the  Law  Society. 
1908.  Net,  10«.  6d. 

LAW  QUARTERLY  REVIEW.— Edited  by  Sir  FBmmzcK 

Pollock,  Bart.,  D.C.L.,  LL.D.    Vols.  I.— XXIII.  (with  General 

Indices  to  Vols.  I.  to  XX.)    Royal  8vo.     1885-1907.  Each,  I2t. 

49*  Annual  Sttbecription  past  free  I2s,  6d.,  net.     Single  numbers,  each  6s. 

<*  A  little  eritioism,  a  few  quotations,  and  a  batch  of  aneodotes, 
aflbrd  a  lauoe  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal. 

**The  greatest  of  legal  quarterly  reviews  ...  the  series  of 
*  Votes '  lUways  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  acoomplished  jurist  (the  Editor)  but  of  the  graee 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.—Sifow,  BiTBiraT,  and  Stbinobb. 

(2)  The  A.  8.  0.  Guide  to  the  Practice.— SmmaBB. 

(8)  The  Annual  Digest.— Mbws.    {Also  Issued  Quarterly.) 
(4)  The  Annual  Statutes. — Haztbttbt  Aoos. 
(6)  The  Annual  County  Court  Practice.— Sktlt. 
(6)  The  Magistrate's  General  Practice.— ATxzNsoir. 
49*  Annual  Subscription  payable  in  advance,   (a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  21.  ISs.    (b)  Nos.  1,  2, 
3,  4,  and  6  only,  Mt,  21.  Ss.    (^  A.  B.  C.  Quids  w  not  wanted  2s.  6d. 
may  be  deducted  from  subscription  to  series  (a)  or  {b),     (j)  Nos.  3,  4,  6, 
and  6  only,  net,  21.  58.    If  Maoxstbatb^s  Genbbal  Praoticb  is  not 
wanted  lOs,  may  be  deducted  from  any  series.)    {Carriage  extra,  2s.)    FuU 
prospectus  forwarded  on  application. 

%*  All  standard  La/w  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LA^AfYER'8  COMPANION.— Fiilf^Ditty" 
LA^AfYER'8  OFFICE.— The  Modern  Lawyer's  Office:  being 
Snggestionfl  for  Improyemeiits  in  the  Org^anization  of  Law  Offices  and 
for  the  adoption  of  certain  American  Appliances  and  BnainesB  Methoda. 
By  A  SouorroB  of  thb  Sxtpbbicb  Ooubt.    Royal  12mo.     1902.       8«. 
LEADING  CASES.— Ball's  Leading  Oases.     rttU  «<  Torta." 
Shirley's  Selection  of  Leading  Oases  in  the  Oommon  Law.   Wifth 
Notes.   ByW.S.SHfELET^Esq.,  Bairister-at-Law.   Eighth  Edition. 
ByBiGHABDWjLn(ni,EBq.,BaETi8t6r-at-Law.  DemySvo.   1908.16*. 
<*  This  new  edition  upholds  in  ewecy  way  the  high  etandaxd  of  fnrnellenne  with 
which  this  work  is  very  rightly  associated."— £a«r  Studmtt?  Journal. 

"The  selection  is  yery  lane,  thoagh  all  aze  distinctly  'Leading  Oases/  snd 
the  notes  are  by  no  means  the  least  meritorioiis  part  of  the  work."— Zoio  JommaL 

Warburton's  Selection  of  Leading  Oases  in  the  Oriminal  Law. 

With  Notes.     By  Hbhbt  Wabbubtoh,  Esq.,  Barrister-at*Law. 

Fourth  Edition.    Demy  Svo.     1908.  12«.  M. 

**  The  oases  haye  been  well  selected,  and  azxanged,  .  .  .  We  eondderthat 
it  will  amply  repay  the  stadent  or  the  pvaetitioDer  to  read  both  the  eases  and  fiie 
notes."  WM<io0  of  As  iVaee. 

LEGAL  HISTORY.— Deans' Student's  Legal  History.— Second 
Edition.  By  B.  Stobbt  Dbabb,  Esq . ,  Barriater-at-Law.  Demy  8yo. 
1906.  6s. 

LEGAL  INTERPRETATION.— Seal's  Oardlnal  Rules  of 
Legal  Interpretation.— Oolleoted  and  Arranged  by  Edwabd  Bbal, 
Esq.,  Bairister-at-Law.    Second  Edition.    Boyal  8yo.     1908.       1/. 

LEGISLATIVE  METHODS.— I Ibert's  Legislative  Methods 
and  Forms. — ^By  Sir  Coubtbvat  Ilbbbt,  E.G.S.I.,  O.I.E.,  Parlia- 
mentary Connsel  to  the  Treasnry.    Demy8yo.     1901.  16s. 

LEXICON.— Fuff  <<  Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digest  oi  the  Law  of  Libel  and  Slander :  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Giyil  and  Oriminal 
Gases.  Fourth  Edition.  ByW.  Blakb  Odokbs,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Bboxlkt  Eaicbb,  Esq.,  Barrister-at-Law. 
Boyal  8yo.     1905.  1/.  12«. 

"  A  standard  and  esEhanstiTe  treatise  on  the  law  of  defamation  and  allied 
topics." — Law  Quarterly  Review . 

**  The  most  sdentiflc  of  all  our  law  books.  ....  In  its  new  dress  this  Tolmne 
Ib  secure  of  anappredatiye  im>fesBioiial  welcome."— Law  7%n«s. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
—Second  Edition.  By  Altowd  J.  Sloooicbb,  County  Borough  Police 
Court,  Huddersfield.    Demy  Svo.     1905.  Net,  2s. 

Talbot* s  Law  and  Practice  of  Licensing.- Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Bules  and  Forms.  Second  Edition.  By 
Gbobgb  John  Talbot,  Esq.,  Barrister-at-Law.  Boyal  12mo. 
1905.  10s.  6d. 

**  His  method  gives  professional  men  a  guide  to  the  legislation  afforded  hy 
no  other  book."— Lav  Journal. 

"  The  distdnctive  feature  of  it  is  that  the  exposition  of  the  law  is  arranged  in 
the  form  of  a  oode."— Law  Quarterly  Beview. 

*«*  AH  tUmdard  Law  Works  are  kept  m  8tcsk,  in  hw  ea(f  and  othmr  bindings. 
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LIGHT.— Fuitf  "Easements." 

LIGHT  RAILWAYS.— ru^ ''Tramways." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.-BazaU 

getteand  Humphreys'  Law  relatingto  County  Councils. — ^Third 
Edition.  By  Gbobob  Htthfhbbtb,  Esq.  Royal  8yo.  1889.  It.Sd. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni* 
ci  pal  Q  overn  me nt.  By  C.  NomcAir  Bazalgbitb  and  G.  HxncPHBXTB, 
Esqrs.,  Barristers-at-Law.  Snp.  royal  8vo.  1888.  Published  at 
3/.  Ss.  JRedueed  to  net,  20j. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  Introduotions  and  Notes,  and  the  Bye- 
Laws,  Begnlations  and  Standing  Orders  of  the  Council,  &c.,  &c.    By 

E.Aaaxie  Cohen,  Esq.,  Banister-at- Law.  Royal  8vo.  1906.  25«. 
**  These  importaiit  statutes  (the  London  Building  Acts)  are  here  collected  in 
one  useful  Tolume,  which  includes  the  Act  of  1906.  The  notes  to  the  various 
sections  are  carefully  wiitten,  and  afford  valuable  aasistanoe  to  the  practitioner. 
The  work  is  a  decided  acquisition  to  the  library  of  the  local  government  la^er, 
and  may  be  safely  recommended  as  a  guide  to  the  diffioultieH  of  the  Builtung 
Acts."— i^aiff  Times. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  have  been  dealt  with. — By  W.  F.  Obazbb,  Esq., 
Banister-at-Law.    Boyal  8yo.     1894.  6$. 

LONDON  LOCAL  GOVERNMENT.  -  Hunt's  London 
Local  Government.  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hxtnt, 
Esq.,  Barrister-at-Law.    2  vols.    Boyal  8yo.     1897.  3/.  3«. 

LUNACY.— Heywood  and  Masse/s  Lunacy  Practice.— Part  L : 
DisssBTATiONS,  Forms  and  Precedents.  Parts  II.  &  III.  :  Teb 
Lttnaot  Acts,  1890  and  1891,  and  Rttlbs  fully  Aknotatbd,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By 
N.  Abthub  Hstwood  and  Abnold  S.  Masset,  Esqrs.,  Solicitors,  and 
Ralph  C.  Romeb,  Esq.,  First  Class  Clerk  in  the  Office  of  the  Masters 
in  Lunacy.    Boyal  870.     1907.  1/.  5«. 

**  In  its  new  and  more  valuable  form  the  work  should  be  Tery  welcome  to  all 
who  have  to  do  with  this  branch  of  ]a,w.'*—Law  Times, 

"  In  its  enlarged  form  the  work  deeeryes  the  fayour  of  the  legal  profession.  *' 
— L<tw  Journal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
LAW.-  rtde  «  Justice  of  the  Peace.*' 

MARINE  INSURANCE.- rt^<<  Insurance." 

MARITIME  DECISIONS. -Douglas'  Maritime  Law  Deci- 
sions.— Compiled  by  Bobt.  R.  Douglas.    Demy  8vo.    1888.     7».  6d, 

MARRIAGE.*- Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Olxyeb  £.  BoDZHaax>N,  Esq.,  Banister-at- 
Law,  Licenci6  en  Droit  de  la  Faculty  de  Paris.  Boy.  8yo.  1895.  1/.  1«. 

MARRIED  WOMEN'S  PROPERTY.-Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  MoHTAauB  Lush,  Esq.,  Barrister-at-Law,  Author 
of  '*  The  Law  of  Husband  and  Wife."    Boyal  12mo.     1887.  6s. 

*«*  AU  standard  Law  Works  are  kept  in  Stoskf  in  law  calf  and  other  bindings. 
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MASTER  AND  SERVANT.-Macdoneli's  Law  of  Master 

and  Servant.— Second  Edition.  By  Sir  Jobv  Magdohxll,  TX'D,, 
C.B.,  a  Master  of  the  Supreme  Court,  and  Edwabd  A.  Mitgebix 
Innes,  Esq.,  K.C.  {Nearly  reatfy.) 

MEDICAL  PARTNERSHIPS. -Barnard  and  Stocker's 
Medical  Partnerships,  Transfers,  and  Assistantshlps.— By 
WiLLZAif  Babnabd,  Esq. ,  Barrister-at-Law,  and  G.  Bkbsram  SrocacBa, 
Esq.,  Managing  Director  of  the  Scholastic,  Cflerical  and  Medical 
Association  (Limited).    Demy  8to.     1895.  ICU.  6J. 

MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile 

Law.— Eleventh    Edition.     By  Edwabd  Loxtis  db  Hart,   MJL, 

LL.B.,  and  RizfH  Iziff  Sheet,  B.A.,  Esqrs.,  Bairisters-at-Ijaw. 

2  Tok.     Royal  Sto.     1906.  2^.  2«. 

*'  Of  the  greatest  ralne  to  the  mercantQe  Uwyer."— Zrfw  3nn««. 
**  One  of  the  most  wriwitiftfi  treatises  extant  on  mercantile  law."— /Mtciiors'  JL 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— Witli  NotcM.  By  O.  D.  Tddob,  Esq.,  Baniater-at-Law. 
Third  Edition.     Boyal  8yo.     1884.  2/.  2j. 

MERCHANDISE  MARKS  ACT.  — Payn's  Merchandise 
Marks  Act,  1887.— By  H.  Path,  Barrister-at-Law.  Boyal  12mo. 
1888.  3«.  M. 

MINES  AND  MININC-Cockburn.- r«ii«  "Goal." 

MONEY-LENDERS  AND  BORRO WERS.-Alabaster s 

Money- Lenders  and  Borrowers. — ^The  Law  rdating  to  the 
Transactions  of  Money-Lenders  and  Borrowers.  By  G.  GbsmtiUiB 
AtiAbabtkb,  Esq.,  Bcirrister-at-Law.    Demy  8to.     1908.  6t. 

MORALS  AND  LEGISLATION.-Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation.— By  Jbbbmt  Beh- 
THAX,  M.  A.,  Benoher  of  Lincoln's  Inn.    Grown  8yo.     1879.     St.  6<f. 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— Second  Edition.  By  W.  F.  Bsddobb,  Esq.,  Barrister-at- 
Law.    8vo.     1908.  \2m.  W. 

*'  In  looking^  over  its  concise  pages  and  clearly  eipioeaed  propoattaoDs,  one 
eeea  that  it  is  exactly  the  sort  of  ^lude  the  oonTeyanoear  needs  for  xeferenoe."— 
Saturday  Review,  June  17th,  1906. 

Coote's  Treatise  on  the  Law  of  Mortgages.— Seventh  Edition. 
By  Stdnst  Edwabd  Williams,  Esq.,  Barrister-at-Law,  Author  of 
*<The  Law  relating  to  Legal  Representatiyc«»"  *'The  Law  of 
Aooonnt,'*  &c.     2  toIs.    Boyal  8to.     1904.  8/.  8«. 

"The  work  is  very  complete,  and  as  a  standard  book  is  one  to  iHiieh  the 
lawyer  may  torn  for  aJmoet  any  point  he  needs  in  oonnectioa  with  its  sabjeet." — 
Lam  StwdenUf  Journal. 

**  It  is  essentially  a  praetitioner'B  book,  and  we  pronotmee  it  *  one  of  the 
\iC^'"  -Law  Notes. 

MOTOR  CARS.— Bonner  and  Farranfs  Law  of  Motor  Cars, 

Hackney  and  other  Carriages.— An  Epitome  of  the  Law,  Statates, 

and  Regulations.     Second  Edition.     By  O.  A.  Bonnsb  and  H.  6. 

Fasbakt,  Esqrs.,  Barristers-at-Law.    Demy  8yo.     1904.       \2t.  td, 

"  Cbiefully  revised  and  brought  up  to  date."— Z>aw  TVnis*. 

NAVY.— Manual  of  Naval  Law  and  Court  Martial  Procedure; 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  and  an 
Appendix  of  Practical  Forms. — By  J.  E.  R  Stbfhsns,  Eeq., 
Barrister-at-Law,  C.  E.  Gifpord,  Esq.,  C.B.,  Fleet  Paymaster, 
Royal  Navy,  and  F.  HABKisoir  Smith,  Esq.,  Staff  Paymaster, 
Royal  Navy.     Demy  8vo.     1901.  16«. 

NEGLIGENCE.— Snnith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.     By  HoaAOB  Smitb,  Esq.     oyo.     1884.  12«.  6<f. 

%*  J tf  •t€mdard  Law  Work*  mr$  ke/d  m  Stoekf  «•  Ime  •alf  md  othtr  hmdimf: 
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NIGERIA  LAWS.  •  Qollan's  Northern  Nigeria  Law.    Boyal 

8vo.    1906.  2?.  28. 

Richards'  Table  of  Offences  of  Southern    Nigeria.     Beyised 

EditioD.     67  E.  A.  Speed,  Esq.,  A. -G.  Southern  Nigeria.    Boyal 

8to.     1908.  10«. 

Speed's  L.aw8  of  Southern  Nigeria.    2  voln.    Boyal  8vo.    1908. 

Net,  U.  10*. 

NISI  PRIUS.—Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Pri us.— Eighteenth  Edition.    By  Maxtbioi 

Powell,  Esq.,  Barrister-at-Law.    2  vols.    Ddmy8yo.    1907.    2/.  2<. 

"  An  indispenaable   work  of   refereaoe  for   the   practitioner."— ^oUei(or«' 
Jottmal. 
**  A  va«t  and  donelv  nurVMl  ntnmhoniip  of  intfrirm»tiao.**—Law  Journal. 
"  InvalnaUe  to  a  Nisi  Prius  practitioner." — Law  QuarUrly  Review, 

NOTARY.— Brooke's  Treatise  on  the  OfRce  and  Practice  of  a 
Notary  of  England.— With  %  fall  rolleotion  of  Preoedenta.  Sixth 
Edition.  ByJAXXsOBAjraioiTifyEBq.,  Barriater-at-Liiw.  Demy  8vo. 
1901.  U.  6s. 

"Tlie  book  is  an  eminently  practical  one«  and  oontaina  a  verr  complete 
ooUeetion  of  notarial  preoedenta.  The  editor  is  to  be  oongratulatea  upon  the 
execution  of  a  very  thorough  piece  of  work."— Law  Joumai. 

OATHS. —Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  Ireland  ;  being  a  Collection  of  Statutee,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Prooednre  and  Offices  attached  thereto.  By 
FaAKcm  A.  Stbinokb,  of  the  Centra]  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  '*  Annual  PractioA.*'  {Second  Edition. 
Crown  8to.     1893.  U. 

'*  Indispensable  to  all  oomnuntonen."— Aoiidtor*'  JonnuU. 

ORANGE  RIVER.— The  Statute  Uw  of  the  Orange  River 
Colony.  -Translated.    Boyal  8yo.     1901.  2/.  2t. 

OTTOMAN  CIVIL  LAW.— Grigs  by 's  Medjelle,  or  Ottoman 
Civil  Law. -Translated  into  EngliiOi.  By  W.  E.  Gbzosbt,  LL.D., 
Esq.,  Barrister-at-Law.     Demy  8to.     1895.  U.  It, 

PARISH  LAW.  — Humphreys  Parish  Councils.  — The  Law 
relating  to  Parish  Councils.  Second  Edition.  By  Gbobob  Httic- 
FHBET8,  Esq.,  Barrister-at-Law.     Royal  8to.     1895.  10«. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Govemment  of  Parishes  and  the  Belief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Maonamabjl,  Eitq.,  Assistant 
Master  of  the  Supreme  Court.     Demy  8vo.     1899.  U 

PARTNERSHIP.— Aggs'  Limited  Partnerships  Act,  1907. 
With  Rules  and  Forms  thereunder  By  W.  Hanbxtby  Aoos  Esq., 
Barrister-at-Law.    Boyal  8vo.     1908.  Net,  U.  6d. 

Pollock's  Digest  of  the  Law  of  Partnership.  With  an  Appendix 
of  Forms.  Eighth  Edition.  With  an  Appendix  on  the  Limited 
Partnerships  Act,  1907,  together  with  the  Buies  and  Forms.  By 
Sii  Fbedsbioi  Pollock,  Bart.,  Barrister-at-Law,  Author  of  **  Prin- 
ciple*- of  Cou tract,"  **  The  Law  of  Torts,"  &o.  Demy  8to.    1908.    10*. 

'*  PractitionerB  and  students  alike  wiU  welcome  a  new  edition  of  this  work  " 
— Law  Joumai. 

"  Of  the  execution  of  the  work  we  can  speak  in  tenna  of  the  hi^hoft  praise. 
The  language  ia  simple,  concise,  and  dear.*'— L'lto  Magatiiu. 

**  Pruaeworthy  in  design,  scholarly  and  complete  in  execution."— Art.  Review. 

•^*  AH  etandard  Law  fForka  are  kept  tn  Stoek,  tn  law  oaif  and  other  bindingt. 
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PATENTS.— Edmunds'  Law  and  Practice  of  Letters  Patent  for 
Inventions.— By  Lxwib  Edkuksb,  Eeq.,  E.C.  Second  EditioiL.  By 
T.  M.  SrsyENS,  Eaq.,Barriflter-at-Lsw.    Roy.  8vo.     1897.     W.  12c. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  ^th  an  Index.  Second  Edition.  By  Lswis 
Edkukds,  Esq.,  K.G.,  D.Sc.,  LL.B.  >  Imp.  8vo.    1895.    Net,  2«.  6J. 

Johnson's  Patentees'  Manual.-  Sixth  Edition.  By  Jambb  JobM" 
BON,  Esq.,  Bairifiter-at-Law ;  and  J.  Hknbt  JoHKSOxr,  Solicitor  and 
Patent  Agrent.     Demy  8yo.     1890.  10«.  M. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  8vo.     1900.  Net,  2#.  6^^. 

Morris's  Patents  Conveyancing. — ^Being  a  Collection  of  freoedeiits 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inyentiona. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
BoBKBT  MoBBis,  Esq.,  Barrister-at-Law.    Royal  8to.    1887.     U.  6s. 

Rushen's  Critical  Study  of  the  Form  of  Letters  Patent  for 
Inventions.— By  Pbbot  C.  Rubhsn,  Esq.,  Chartered  Patent  Agent. 
Demy  12mo.     1908.  Net,  3«.  6rf. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries. — By 
Wx.  P.  Thoxfson.    Fourteenth  Edition.    l2mo.    1908.    Net,  2$.  dd, 

Thompson's  Handbook  of  British  Patent  Law.  Fourteenth  Edition. 
12mo.     1908.  Net,  6d. 

PAVfNBROKING.— Attenborough's   Law  of    Pawnbroking, 
with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon.  By  Gbaslbb  L.  Attenbobough,  Esq.,  Barrister- 
at-Law.    Post  8vo.     1897.  Net,  S«. 
PEERAGE  LA Vf.- Palmer's  Peerage  Law  in  England.  With 
an  Appendix  of  Peerage  Charters  and  Letters  Patent  (in  English). 
By  Sir  Fbanois  Bbaufobt  Palxeb,  Bencher  of  the  Inner  Temple, 
Author  of  •*  Company  Precedents,"  &c.    Royal  8vo.    1907.    I2t.  6rf. 
PLEADING.— Bullen  and  Leake's  Precedents  of  Pleadings  in 
Actions  in  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes.    Sixth  Edition.    By  Ctbil  Dodd,  Esq.,  K.C., 
and  T.  WiLLES  Chittt,  Esq.,  Barrister-at-Law,  a  Master  of  the 
Supreme  Court.     Royal  8vo.    1905.  1/.  18f. 
"  The  standard  work  on  modem  pleading."— Xoto  JoumaL 

Eustace's  Practical  Hints  on  Pleading.— By  Alex.  Ahdebsok 
EuBTAOE,  Esq.,  Barrister-at-Law.    Demy  8vo.     1907.  6e. 

"  EBpecdally  uneful  to  young  solicitors  and  students  of  both  brandies  of  the 
legal  profession."— 1/0*0  Timety  May  11, 1907. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 
the  High  Court  of  Justice.— Sixth  Edition.  By  W.  Blixx 
GnoEBS,  LL.D.,  K.C.,  Recorder  of  Plymouth,  Author  of  "A  Digest 
of  the  Law  of  Libel  and  Slander.'*     Demy  Svo.     1906.  12«.  M. 

"  The  student  or  practitioner  who  desires  instruction  and  practioal  gmdanoe 
in  our  modem  system  of  pleading  cannot  do  better  than  pfutseas  hiaaelf  of 
Mr.  Odgers'  hook."— Law  Journal. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Chemioal  Introductions  and  Notes.  By  G.  Lathax  Bbowsx,  Esq., 
Barrister-at-Law,  and  C.  G.  Stswasht,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.    Demy  8to.     1883.        I2t,  6d, 

%*  All  standard  Law  Works  ars  kept  in  Stock,  in  law  ea\f  and  other  Hndmge, 
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POLICIES.— Farrer.—Fw^  <<  Vendors  and  Purohasen." 

POOR  LAVf  SETTLEMENT.-Davey's  Poor  Law  Settle- 
mnnt  and  Removal.  By  Herbbrt  Davet,  Esq.,  Barrister-at- 
Law.     Demy  8vo.     1908.  9<. 

"  Will  be  found  invaluable  by  leiHral  and  political  students  of  the  oomplez 
f<ibrio  of  our  Poor  L*W8  "-  Oxf<yrd  Chronie'e. 

POVfERS.— Farwell  on  Powers.— A  Conciae  TreatiBe  on  Powers. 
Secoud  Edition.  By  Qbobqb  Faswsll,  Esq.,  Q.G.  (now  a  Lord 
Justice  of  Appeal),  assisted  by  W.  R.  Shbldom.  Esq.,  Barrister- 
at-Law.     Boyal  8vo.     1893.  1/.  6f. 

PRINCIPAL  AND  AGENT —Wright's  Law  of  Principal  and 

Agent.    By  £.  Blackwood  Wbioht,  Esq.,  Barrister-at-Law.    Seoond 

Editiion.     DemySvo.     1901.  18f. 

**  May  with  oonfldenoe  be  reoommended  to  all  lesal  praetitlonen  as  tn  aooa- 
rate  and  handy  text  book  on  the  subjects  comprised  in  it,**— SoUeiton^  Journal. 

PRIVY  COUNCIL  LAVf.— Wheeler's  Privy  Council  Uw:  A 
Synopsis  of  all  the  Appeals  decided  by  the  Judicial  Committee  (includ- 
ing Indian  Appeals)  from  1876  to  1891.  By  Ghobob  Whbeleb,  Esq., 
Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.    Boyal  8vo.     1893.  U.  lit.  6d, 

PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859.— Edited  by 
E.  S.  BoBOOB,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.     Royal  8vo.     1906.  Net,  2L  10«. 

"We  gladly  acknowledge  the  excellent  judgment  with  which  Mr.  Rosooe 
has  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Late 
Journal. 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland).-— By  Howabd  A.  Nblson,  Esq.,  Barrister- 
at-Law.  Demy8vo.  1901.  129.  6d, 
Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powubb,  Esq.,  Barriater'at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Rpwjtic©.  hj  W.  M.  F.  Watebton,  Esq.,  Barrister-at-Law,  of  the 
Probate  Registry,  Somerset  House.  Non-Contentious  Practice.  By 
£.  LovBLL  Mansbbidob,  Esq.,  of  the  Probate  Registry,  Somerset 
House.     Demy  8vo.     1906.  1/.  10«. 

"  This  is  a  practical  book  by  practical  men,  and  a  very  complete  guide  to  the 
law  and  practice  of  probate."— ^oJteitors^  Journal. 

PROPERTY.— ««  aUo  "  Real  Property." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  8to.   1890.  7$.  6tf. 
Strahan's  General  View  of  the  Law  of  Property.— Fifth  Edition. 
By  J.  A.  Stbahan,  assisted  by  J.  Sinclaib  Baztbb,  Esqrs.,  Barris- 

ters-at-Law.    Demy  8to.     1908.  12«.  6^. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  ia  contained  in  this  book." — Solieitora*  Journal. 

**  We  know  of  no  better  book  for  the  class-room."— Irf>«0  IHmeH. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings. — Including  Hints  as  to  the  Summoning-  and  Management 
of  them,  and  as  to  the  Duties  of  Chairman,  &c.,  &o..  and  Rules  of 
Debate.  Third  Edition.  By  &bobob  F.  Chambbbs.  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1907.  Net,  2«.  6rf. 

*^*  AU  itandard  Maw  Works  are  kept  in  Stock,  in  law  ealf  and  othar  binding*. 
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QUARTER  SESSIONS.— ^aV<o*C>miiiia]  Law." 
•  Pritchard's  Quarter  Sessions. — ^The  Jariadiction,  Fractioe,  azid 
Proredure  of  the  Quarter  Sesmons  in  Jadioial  Matt^m.  Criminal, 
Civil,  and  Appellate.  Second  Edition.  By  Joseph  B.  Matthtwb 
and  V.  Obahax  Milwabd,  Epqrs.,  Barristers-at-Law.  Demy  8vo. 
1904.  Published  at  \l,  U«.  6</.  ;  reduced  to  net,  \bs. 

RAILVf AY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway.— By  H.  R.  DAJtuiraTOv, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1893.  U.  6«. 

Russell's  Railway  Rates  and  Charges  Orders.  The  Law  under 
the  Railway  Rates  and  Chargfes  Orders  Confirmation  Acts,  1891  and 
1892,  and  the  Railway  and  Canal  Traffic  Act,  1894,  with  Explanatoiy 
Notes  and  Decisions. — By  Habold  Russkll,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1907.  10a.  Gc. 

'*  Useful  both  to  the  offidalfl  of  railwfty  oompanies  and  to  the  latter'* 
customen.*' — Torkshirf  Pott. 

*'  Every  branch  of  the  subject  is  treated  in  a  clear  and  succinct  manner." — 
Western  Morning  News. 

RAILVf  AYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collectiou  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  aU 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Bazjous 
Bbownb,  Esq.,  one  of  His  Majesty's  Counsel,  and  Fbaivz  BAZfouB 
Bbownb,  Esq.,  Barrister-at-Law.    Royal  8yo.     1899.  21.2*. 

**  Oontains  in  a  rerr  oonoiae  form  the  whole  law  of  railwaya."—  Th£  'I\me$. 

"  It  18  difficult  to  find  in  this  work  any  subject  in  connection  with  raflways 
which  IS  not  dealt  with.*'— Zmr  Time». 

**  Practitioners  who  require  a  oomprehensiTe  treatise  on  railway  law  will  find  it 
indispensable.**— I^av  Journal. 

Disney's  Law  of  Carriage  by  Railway. — By  Hknbt  W.  Dibhst, 
Esq..  Barrister-at-Law.     Demy  8vo      1906.  7s.  6d. 

"  Contains  much  useful  itiformation,  and  can  be  cordially  Teoonunended  to 
the  lawyer."— Z^w  Times. 

PowelTs  Relation  of  Property  to  Tube  Railways.— By  Mattbice 
PowKix,  Ecq.,  Barrister-at-Law.     Demy  8vo.     1903.        Net  U.6d. 

RATES  AND  RATING.  — Castle's  Law  and  Practice  of 
Rating.-  Fourth  Edition.  By  Edwabd  James  Castui.  Esq.,  one 
of  His  Majesty's  Counsel,  &c.     Royal  8yo.     1903.  1/.  bs. 

**  A  compendious  txeatise,  which  has  earned  the  goodwiU  of  the  Piofnasiuii  oo 
account  of  its  ooncisenesB,  its  lucidity,  and  its  accuracy."— La«r  T^mms*. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Hating  of  Collieries.— For  the  ose  of 
Colliery  Owners.  Viewers  and  Inspectors.  By  H.  B.  Haitb 
Hamilton  and  Ubquhaht  A.  Forbes,  Esqrs.,  Banisters- at-Law. 
Demy  8vo.     190*2.  Net,  17«.  6d. 

"  An  eminently  practical  'wotk,"—Law  7Vai«f. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes,  oom- 
prisiog,  among  othors,  the  Statutes  relating  to  Pre(>cription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Dehts  out 
of  Real  Estate,  Wills.  Judgments,  Uonveyancing,  Settled  Land, 
Partition ,  Trustees.  Being  a  Tenth  Edition  of  Shelf  ord's  Real  Property 
Statutes.  By  T.  H.  CABSOir,  Esq.,  K.C.,  and  H.  B.  Bompab,  Esq., 
Barrister-at-Law.     Royal  8vo.     1902.  1/15* 

"  Ahsolutely  indispensable  to  oonTeyancmg  and  equity  lawyers." 
Oe  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.--Crowii  8vo.     1901.  Zs,  W. 

DIgby's   History  of  the   Law  of  Real  Property.    Fifth  Edition. 

Demy  8yo.     1897.  I2s,  64. 

\*  AU  standard  Law  Works  art  kept  in  Stockf  in  law  ea{f  and  other  bindings. 
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REAL  PROPERTir-ifontinued. 

Lightwood's  TrnatJse  on  Possession  of  Land  t  with  a  chapter  on 
3ie  Real  ProiMrty  Limitation  Acts,  1833  and  1874.— By  JoGor  H. 
LjOBTWoon,  EUq.,  Baixister-at-Law.    Demy  8to.     1894.  15«. 

Maciaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  Hut- 
torical  Sketch.  By  Biobabd  C.  Maol^ubiv,  Esq.,  of  Llnooln's  Inn. 
DemySvo.     1901.  \0s.  6d. 

Shelford's  Real  Property  Statutes.—  Fide  **  Canon.'* 

Smith's  Real  and  Personal  Property,— A  Oompendiom  of  the  Law 
of  Real  and  PerHonal  Property,  primarily  connected  with  Con- 
veyancing. Designed  aa  a  Second  Book  for  Stndento,  and  aa  s 
Digeet  of  the  moat  useful  learning  for  Practitioners.  Sixth  Edition. 
By  liie  Adthob  and  J.  Tbxtstbak,  LL.M.,  BarriRtflr-at-Law.  2  vols. 
Demv  8yo.    1884.  U,  2i. 

**  k  book  whUh  he  (the  stadeat)  may  road  tiwm  and  omr  t^tttn  wtth  Drodt  amd 
pleMore."— Low  TVinef. 

Strahan.—  Vids  "  Property.'' 

REGISTERED    I.AND.— Fide  **Land  Transfer"  and  << York- 
shire ReKifitries." 
REGISTRATION.  -Rogers.— Tuir  *<  Elections. " 
Fox  and  Smith's  Registration  Cases.    (1M86— 18U6.)    Royal  8vo. 

Oalf,  net,  21.  lOi. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  I.    (189A— 1905.) 

Royal  8yo.  Calf,  net,  21.  14f. 

*^*  Parte  sold  eeparateiy.     Price*  on  applieatum. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  II.,  Part  I.    (1906— 

1907.)     PartlL     (1907—1908.)     Net.    Royal  8vo.  Net,  be, 

REPORTS.— Tui;  ''English  Reports." 

REQUISITIONS  ON  TITLE.  -  Dickins.— Tuff  **Convey. 
ancing." 

REVERSIONS.— Farrer.—  ru<9  <<  Vendors  and  Purchasers." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The 
Statute  Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollu- 
tion Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Luioaster, 
and  Practical  Forms.  Second  Edition.  By  Csablbb  Josbph 
Hawobth,  Solicitor,  B.A.  (Cantab.),  LL.B.  (London).  Roy.  12mo. 
1906.  Net,  10«.  ^d, 

ROMAN   LAVf.-Abdy  and  Walker's  Institutes  of  Justinian, 

Translated,  with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtaic 

Walkb&.  M.A.,  LL.D.     Crown  8vo.     1876.  16«. 

Abdy  and  Walker's  Commentaries  of  Qaius  and  Rules  of  Ulpian. 

With  a  Translation  and  Noten,  by  J.  T.  Abdt,  LL.D.,  late  Riegiun 

Professor  of  Laws  in  the  University  of  Cambridge,  and   the  late 

Bbtav   Walkbb,  M.A.,  LL.D      New  Edition  by  Bbtak  Walkicb. 

Crown  8vo.     1886.  16«. 

Barham's  Students'  Text-Book  of  Roman  Law. — Second  Edition. 

By  C.   Nicolas  Babhaic,  Esq.,   Barrister- at-Law.      Demy   12mo. 

1908.  3«.  M. 

**  A  collection  of  notes,  dearly  and  simply  expressed,  upon  the  principal  topics 

of  Boman  Law  as  they  are  ntated  in  the  Emstitutes  of  Gaiut  and  Juatiman. 

Neatly  arrang«>d,  and  forms  s  complete  outline  of  the  oubjeet"— Lato  NoUa. 

Goodwin's  XII.  Tables.— By  Prbdkbios  Uooowia,  LL.iJ.  Loudon. 

Royal  12mo.     1886.  St.  M. 

Qreene's    Outlines    of    Roman    Law.  —Consisting    ohiefly   of    an 

Anajyios  and  Summa^  of  the  Institutes.     For  the  use  of  Students. 

By  T.   WmrooMBX   (inKXinc.    Barrister-at-Law.     Fourth   Edition. 

Fonln<)ap  8vo.      1884.  7«.  6d. 

%*  All  standard  Law  Workt  are  kept  in  Sioek,  in  la^  ealf  and  other  binding; 
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ROMAN  l.A^/^^ofUinu^. 

Qrueber's  Lex  Aqu ilia.— The  Boman  Law  of  DamHge  to  Property  : 
being  a  Commentary  on  the  Title  of  the  Digest  **  Ad  Legem  Aqni- 
Ham**  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Juris  Civilis.  B7  Ebwin  Gbttkbrb,  Dr.  Jnr.,  M. A.  8 vo.  1 886 .  1  Ox.  6tf . 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  ^, 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demy  8vo. .   1881.  \U, 

Monro's  Digest  of  Justinian. — ^Translated.  By  C.  H.  Hoinio,  M.A. 
Vol.  I.    Royal  8vo.     1904.  Net,  12*. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notee,  by 
C.  H.  MoNBO,  M.A.     Crown  8vo.     1898.  5«. 

Monro's  Digest  XIX.  2,  Locati  Conducti.  Translated,  with  Notes, 
by  C.  H.  Momso,  M.A.     Crown  8yo.     1891.  6«. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notea,  by 
C.  H.  MoNBO,  M.A.     Crown  8vo.     1893.  5t. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominlo.  Trans- 
lated, with  Notes,  by  C  H.  Monbo,  M.A.     Crown  8vo.     1900.    5f. 

Moyle's  Imperatoris  lustiniani  Institutionum  Libri  Quattuor. — 
Fourth  Edition.     Demy  8vo.     1903.  16«. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Fourth 
Edition.    Demy  8vo.     1906.  6<. 

Poste's  Elements  of  Roman  Law.— By  Q-aius.  With  a  TranslatioD 
and  Commentary.    Fourth  Edition.     Demy  8to.     1904.      ITety  16«. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  eon- 
taining  an  aooount  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Bobt,  M.A.     Demy  8yo.     1886.     9«. 

Roby's  Justinian's  Digest. — lAh.  VII.,  Tit.  I.    De  Usufruotu,  with 

a  Legal  and  Philological  Commentary.      By  H.  J.  Bobt,  M.A. 

Demy  8vo.     1884.  9«. 

Or  the  Two  Parts  complete  in  One  Volume.     Demy  8yo.  I81- 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines.— ByH.J.IloBT,M.A.  2vol8.  Demy8vo,  1902.  Net^ZO; 

Sohm's  Institutes  of  Roman  Law.— Third  Edition.  Demy  8vo. 
1907.  Net,  16«. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 
the  late  Bbtak  Wai.kkb,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  zvn.  1.  Crown  8vo.    1879.  6a. 

Part  III.    De  Condictionibus       Digest    zn.    1    and   4 — 7,  and 

Digest  xm.  1—3.     Crown  8vo.     1881.  6*. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Saivius  Julianus, 
Collected  and  annotated  by  Bbtjj}  Walkbb,  M.A.,  LL.D.  Crown 
8vo.     1877.  6«. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 
bey  rac  and  others ;  accompanied  by  an  abridged  Translation  of  the 
Text,  by  W.  Whbwujx,  D.D.     -i  vols.     Demy  8vo.     1863.  12#. 

*^*  All  standard  Lav,  Jf'orks  are  k^t  in  Stock,  in  law  ea^' and  other  Hndimfi*, 
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RULING  CASES.— Campbell's  Ruling  Cases.— Azranged, 
Annotated,  aud  Edited  by  Robbbt  Gaxpbbll,  of  Linooln^s  Inn,  Esq., 
Banister- at- Law,  Advocate  of  the  Sootch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  Amerioan  Notes  by  Ibvuto  BBOwm^ 
formerly  Editor  of  the  Amerioan  Reports,  the  Hon.  Lbomabd  A. 
JoNBB,  A.B.,  LL.B.  (Hary.),  with  Supplemetital  Volume  by  Jambs 
T.  Kbbn.  Boyal  8vo.  1894-1908.  Sa^  vellum,  giU  top.  Complete 
in  XXVII.  Volumes.     Price  for  the  set,  net,  26/. 

•»•  The  Volumes  sold  separatiely,  net,  each  II,  6*. 
I.— Abandonment— Action.  XV.— Judge — Landlord  and  Tenant. 


XVI.— Uroeny— Mandate. 
I.— Manorial 


XVii.-Manorlal  Right- Mistake. 
XVIII.— Mortgage-Negllgenoe. 

XIX. — Negllgenoe — Artnerthlp. 

XX.— Patent 

XXi.— Payment— Purchase  for  Value 

without  Notice. 
XXII.— Quo  Warranto— Release. 
XXIIi.-Rellef— Sea. 
XXIV.— Search  Warrant— Telegraph. 
XXV. -Tenant- Wills. 
XXVL-Table  of  Cases;  Index. 
XXVIi.— Supplement  to  1907. 


ii.  -Action  -Amendment. 

ill.- Ancient  Light- Banker. 

iV.    Bankruptcy- BUI  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Uws. 

Vl.-Contract 

Vli.— Conversion— Counsel. 
Vlil. -Criminal  Uw-Deed. 

IX.— Defamation  —  Dramatic  and 
Musical  Copyright 

X.— Easement— Estate. 

XI.— Estoppel —Execution. 

XII.  —Executor— Indemnity. 
Xlll.— Infant— Insurance. 
XIV.— Insurance — interpretation. 

THIS  SE&IES  PBESENT8- 

The  best  English  Decisions  (in  full), 
From  the  earlier  Reports  to  the  present  time, 
Grouped  under  topics  alphabetically  arranged. 
UNDER  EACH  TOPIC  IS  OIVEN- 

A  '*  Rule  '*  of  law  deduced  from  the  cases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  cascH ; 
American  notes. 
THE  OBJECT  OF  THE  SERIES  IS- 
To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 
**  The  Series  has  been  maintained  at  a  high  level  of  exoellenoe/'— 

TheTimM. 

EZTBACTS  FBOX  PbXSS  NoTIOSB. 

**A  Gvclopepdia  of  la^r  .  .  .  .  most  ably  executed,  learned,  aocorate.  dear, 
uundiie ;  out  perhapii  its  chief  merit  ia  that  it  impreraed  on  oh  what  the  practising 
Enplifih  lawyer  ia  too  apt  to  forget- that  Enguah  law  really  is  a  body  of  pxin- 
ciples."— r*e  British  Review, 

"  Oae  of  the  most  ambitious,  and  one  of  thi  most  generally  naefol  legal  works 
which  tbp  present  century  ban  produced.'*—  fJteratwe, 

"  A  periect  dtorehuum;  ot  ihts  principles  established  and  iUostrated  by  our 
case  law  and  that  of  the  United  States."— Laio  Times. 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
^rvatcbt  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute 
the  high-water  mark  of  the  science  of  book -making."— i^afurdaj^  Review. 

"  A  work  of  unusual  value  and  interest." — Solieitort^  Journal. 

"The  Engli^  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— Zaw  Quarterly  Review. 

Supplemental  Volume, 

"Those  who  have  included  in  their  libraij  Mr.  Campbell's  oolleotion  of 
leading  cases  will  find  this  an  indispensable  addition  to  the  series,  for  it  contains 
all  the  new  matter— English  and  American  -  which  has  grown  up  round  the 
selected  authorities  since  the  issue  of  the  original  twenty-six  volumes."— Z^ato 
Journal,  August  1st,  1906. 

*«*  All  standard  Law  Works  are  kept  in  Hiock^  in  law  ealf  and  other  bindings. 
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SALES.— Blackburn  on  Sales.  A  Treatise  on  the  E£Feot  of  the 
Coii  tract  of  Sale  on  the  Leg^  Rights  of  Property  and  PoeseBOon  in 
Ooodtt,  Waxes,  and  Merchandise.  By  Lord  Biackbxtbv.  2nd  Edit 
By  J.  G.  Obaxlul  Esq.,  Barrister-at-Law.  Royal  8vo.  1886.     U.  U. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage. 

-  By  The  Right  Hon.  Lord  Jostioe  Kjmiimji.  a  Lord  Jostice  of 

Appeal.    Seoond  Edition.    By  A.  R.  Ksnitsdt,  Esq.,  Banister- at- 

Law.     Royal  8to.     1907.  16«. 

**  The  whole  subject  is  explained  in  the  present  work  in  a  maan«-T  at  onoe 
lucid  and  interesting.'*— /So/ictlor**  J&umalf  June  8, 1907. 

SETTLED  LAND.— Tuff  *'Conyeyanoing"  and  **  Forms.'* 

SHERIFF  LAVf.— Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law.  Seoond  Edition.  By  Phiijp  E.  Mathkb,  Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newoastle-on-Tyne.     Royal  8to. 

1903.  IL  lOf. 

"  We  think  that  this  book  will  be  of  very  great  assifltanoe  to  tny  person*  who 
may  fill  the  positions  of  high  sheriff  and  nnaer-sheriff  trom  this  time  forth.  Hie 
whole  of  the  leoal  profession  will  derive  great  advantage  from  having  this 
volume  to  consult."— i^to  Tbmet. 

SHIPPING.-Carver.-  Vide  <*  Carriers.'* 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897.— By  Rbgisald 
G.  Mabsdbk,  Esq.,  BarriKter-at-Law,  Author  of  *'The  Law  of 
Collisions  at  Sea."    Royal  8to.     1899.  U.  lOf. 

Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Act,  1894 
(67  &  68  Vict.  0.  60).  With  Introdaotion,  Notes.  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  Axxxavdkb  Puixnro,  Esq., 
Barrister-at-Law.    Royal  8vo.     1894.  ^gt,  7f.  6d. 

Temperiey's  Merchant  Shipping  Acts.— By  Robbbt  Tbmfkblxt, 
Esq.,  Barrister-at-Law.  Seoond  Edition,  comprising  the  Merchant 
Shipping  Acts,  1894  to  1907,  with  Notes,  and  an  Appendix  of  Orders 
in  Council,  Rules  and  Regfulations,  Official  Forms,  &c.  By  the 
AT7TH0B  (now  a  Solicitor  of  the  Supreme  Court),  and  Httbsbt  Stuasi 
MooBB,  Esq.,  Barrister-at-Law,  assi&ted  by  Ary»im  Bucknill,  Esq., 
Barrister-at-Law.    Royal  8vo.     1907.  U.  10<. 

"  The  book  is  a  monument  of  industry,  careful  ct  mpsrison,  and  exact 
knowledge,  and  nothing  has  b(en  >i>ared  to  make  the  Acts  intelligible  to  all 
willing  to  understand  them,  but  to  msny  of  whom,  perhaiw,  opportunity  for 
prolong'd  study  is  denied."— Law  Quarterly  Bevietp^  Januaiy,  1908. 

SLANDER.— Odgers-  r%dt  *< Libel  sad  Slander.'* 

SMALL  HOLDINGS.— Ages'  Small  Holdings  and  Allot- 
ments Act,  1907.  With  Explanatory  Introduction  and  Notes.— 
By  W.  Hambubt  Aqgs,  Esq.,  Barrister-at-Law.     Royal  8yo.     1908. 

Net,  If.  M, 

Johnson's  Small  Holdings  and  Allotments.— By  Obobos  Asthub 

Johnson,  Esq.,  Barrister-at-Law.     Royal  8vo.     1908.  Net,  16*. 

SOLICITORS.  —  Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statute* 
ana  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  Lb  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CoBDBBT,  Esq.,  Barrister-at-Law.     Demy  8vo.     1899.         1/.  ]«. 

**  The  leading  authority  on  the  law  relating  to  soliotton."— Z>a«0  J*mnuU. 

**  ▲  complete  compendium  of  the  ]xw."—Lav>  Timet, 

\*  AU  standard  Lav  Workh  are  kepi  ifi  Stock,  %n  lau,  eatj  and  otket  bindietgt. 
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SPECIFIC    PERFORMANCE.  —  Fr/s   Treatise    on    the 

Specifio   Performance  of  Contracts.    By  the  Right  Hon.  Sir 

Edwabd  Fbt.     Fourth  Edition.     By  W.  D.  Rlwldsb,  Esq.,  K.G. 

Royal  8to.     1903.  H.  16«. 

'*  The  leadiiur  aathority  on  its  mibject."— Zate  Journal. 
"Mr.  Bawlina  haa  aoqnitted  binuelf  of  bis  responsible  task  with  signal 
%bilit7.*'-2xn0  Tim«s. 

STAMP  LAVfS.— Highmore's  Stamp  Laws.— Being  the  Stamp 
Acts  of  1891  :  with  the  Acts  amending  and  extending  the  same, 
including  the  Finance  Aot,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Gases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Sir  Nathandel 
JosBPH  HzoHXOBB,  Assistant- Solidtor  of  the  Inland  Reyenue.  Demy 
Svo.    1902.  lOf.  6^. 

*'  The  reoognised  work  on  the  subject.'*— Z.aw  Quarterlu  Jteview. 

"This  edition,  like  the  former  one,  will  be  found  of  the  greatest  nse  by 
solicitors,  officers  of  companies,  sad  men  of  business."— Zraio  Journal. 

**  A  very  comprehensiTe  volume,  fulfilling  every  requirement."— J'lwtJM  o/ 
the  Peace. 

**  Mr.  Highmore's  *  Stamp  Iawh'  leaves  nothing  undone." — The  Civilian. 

STATUTES,  and  vidf  **  Acts  of  Parliament.'* 

Chitty's  Statutes.— The  Statutes  of  Praotioal  Utility,  from  the 
earlieitt  times  to  1894,  with  Supplemental  Volumes  to  1907  inclusive. 
Arranged  in  Alphabetical  and  Chronological  Order:  with  Notes  and 
Indexeti.  Fifth  Edition.  By  J.  M.  Lklt,  Esq.,  Barrister-at-Law. 
Royal  Svo.     16  Volumei.     1894-1907.  17/.  17*. 

Supplementary  Volume,  1895  to  1901.  Consolidated  with 
Index.     May  be  had  separately.  21.  2«. 

Supplementary  Volume,  1902  to  1907.  With  Index.  Maybe 
had  separately.  21.  2«. 

**Tu  those  who  already  possess  'Chitty's  Statutes'  this  new  volume  is 
indispensable."— Z/ato  Xotes. 

Annual  Supplements.  Separately:— 1895,  6<.   1896,10*.    1897,  6«. 

1898,  7».6d.    1899,  7*.  6rf.    1900.  7*.  6rf.    1901,  7«.  6rf.     1902,  7*.  W. 

1903,7«.6rf.    1904,7«.6rf.    1906,  7«.  6rf.    1906,  7».  6rf.    1907, 10*.  6rf. 

**It  is  a  book  whieh  no  public  library  should  be  without." — 
Spectator. 

**  A  work  of  permanent  value  to  the  praetiilng  lawyer." — Solmtor$* 
Journal. 

"  Indispensable  in  the  library  of  every  ItkWjvt,'*— Saturday  Review, 

**  To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolate  necessity."— XotrlYmM. 

<'The  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility '—that 
they  are  bis  working  tools,  even  more  than  accredited  text-books  or 
*  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  '  Statutes  of  Practical  Utility '  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise."— 
Ths  Timet. 

STATUTE  LAVf .— Wllberforce  on  Statute  Law.  The  Prindplee 
which  govem  the  Gonstmotion  and  Operation  of  Statutes.  By  £. 
WxLBEBFOBOB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.         18«. 

*^*  AU  standard  Law  Wiyrke  aire  kept  in  Stocky  in  law  oalf  and  other  dtndm^e. 
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STOCK  EXCHANGE.— Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. — ^By  Wajobb  S.  Sghwabb 
and  G.  A.  H.  B&ANSOir,  Eaqra.,  Bairisters-at-Lsw.  Demy  8vo. 
1905.  12«.  6d. 

"  This  book  ffives  a  dear  and  oomprebeiudTe  aoooant  of  the  oonstitotioii  of 
the  London  Btock  Exchange  and  of  the  nature  of  Stock  Exchange  tnuuactioni, 
as  well  as  of  the  legal  roles  applicable  in  respect  thereof  ."—Ziaw  Qmarter^  Sanew, 

"  A  desr  and  practical  aoeonnt  of  the  method  in  which  the  bnsiBeM  of  the 
Stock  Exchange  is  conducted,  and  of  the  law  relating  thereto."— £av  Time*. 

**  The  best  guide  we  know  to  the  nature  of  Stock  Exchange  traosaotions.'*— 
The  Spectator, 

"  That  the  treatise  will  be  acceptable  to  lawyers  snd  laymen  alike  we  hare  no 
doubt.  We  haye  mtisfled  ourselves  that  the  uigal  portion  is  a  sound,  and  in  all 
respects  mtisfadxny,  piece  of  work." — Law  JounuU, 

SUCCESSION.— Holdsworth  and  Vickers  Uw  of  Succes- 
sion, Testamentary  and  intestate.    DemySyo.     1899.        lOf.  M. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practioeof 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — ^1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
li^oirAiEABA,  Esq.,  a  Master  of  the  Snpreme  Court,  and  Baiph 
Nbtille,  Esq.,  Barrister-at-Law.    Demy  8to.     1904.  1/.  6«. 

TAXPAYERS'  GUIDES.  —  Tieif  ''Honse/'  '<Inoome/'  and 
"Land  Tax." 

THEATRES    AND    MUSIC    HALLS.-Qearys   Law  of 

Theatres  and  Music  Halls,including  Contracts  and  Precedents 
of  Contracts.— By  W.  N.  M.  Oeabt,  J.P.  With  Historical  Introdue- 
tion.    ByJAiCBiWiLLiAMByEaq.,  Banriater-at-Law.    8to.    1885.    6«. 

TITLE.— Jackson  and  Qosset—Ttki^ ''InTeetigatiQn  of  Title." 

TORTS.— Addison  on  Torts.— A  Treatise  on  the  Law  of  Torts ;  or 
Wrongs  and  their  Remedies.  Eighth  Edition.  By  Wzluah  Edwabb 
GoBDON,  Esq.,  and  Waxteb  Hussst  Griffith,  Esq.,  Bamsters-at- 
Law.    Royal  8vo.     1906.  1/.  18i. 

"  Ab  a  praotioal  guide  to  the  statutory  and  case  law  of  torta  the  preaeot 
edition  will  be  found  Tery  reliable  and  complete."— Solieitorif  Journal. 

"  *  Addison  on  Torta '  is  esMntially  the  piaetitioner's  text-book.  The  leaned 
editors  have  done  thvir  work  exceedingly  well,  and  the  eijghth  edition  at 
*  Addison'  will  no  doubt  enjoy  the  favoar  of  the  legal  profeasion  in  aa  high  a 
degree  aa  any  of  its  predeceasora."— I«i0  Journal. 

**  The  eighth  edition  is  the  most  important  that  has  been  iaaued  of  late  yean, 
mainly  because  it  supplies  a  want  that  has  been  widely  felt  in  regard  to  negli- 
gence and  illegal  disb-ecs.  Chapter  I.  has  been  entirely  recast,  and  nnmerooa 
changes  will  be  found  throughout  the  text.  It  is  bat  natural  tiiat  this  edition 
shouM  be  larger  than  its  predecessors,  but  this  increase  is  fully  justifled  in  erery 
way." — Law  l^mes. 

Bigelow's    Law   of  Torts.—By   Mkl^hui    M.    BiaBLOir,   Fh.D. 

Harvard.    Second  Edition.    Demy  8yo.     1903.  I2t.6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 

Torts.— By  C.  S.  Kbnhy,  LL.D.,  Barrister-at-Law.    Demy  8vo. 

1904.  ITetj  12$.  6d. 

%*  All  itandard  Law  Work*  ar^kept  %n  Stock ,  in  law  eal/tmdoth&rHndmft, 
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TORTS— -continued, 
Pollock*8  Law  of  Torts  i  a  Traatiae  on  the  PrindpleB  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.  Eighth  Edition. 
By  Sir  FmiDXiaoK  Pollook,  Bart.,  Barrister-at-Law.  Author  of 
"Prnudplee  of  Contraot,"  '<  A  Digest  of  the  Law  of  Partnership," 
ko.    Demy  8yo.     1908.  IL  St. 

**  Ckmcdae,  logically  axxanged,  and  aoeimte."—l^av  Timet, 
« Inoompaxablj  tiie  best  work  that  has  been  written  on  the  sabjeot"' 
LUerahtre, 

**A  book  which  ie  well  woorthy  to  etaad  beside  the  oompanion  Toluiie  on 
'  ContractB.'  Unlike  so  many  law^Moka,  especially  on  this  subject,  it  is  no  men 
digest  of  oases,  bat  beazs  the  impnasof  the  mind  of  the  writer  from  beginning 
to  end."— 2^010  Journal. 

RadciifFe  and  Miles'  Ceises  Illustrating  the  Principles  of  the 
Law  of  Torts. — By  Fbakois  R.  Y.  IUdouffe,  Esq.,  E.C.,  and 
J.  C.  Miles,  Esq.,  Barrister-  at-Law.  Demy  Syo.    1904.   Ifet,  12a,  6d, 

TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  connected  therewith,  including  a 
chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Boles  and  Listmotions  thereunder ; 
with  Fonns  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lbwib  Botd  SBBifftXAir,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baibd  HxiaaNa,  Esq., 
BaiTister-at-Law.    Royal  8yo.     1899.  H.  lOi. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marke  and  their  regis- 
tnttion."— Low  Journal, 

"  It  is  nuely  we  oome  aoroes  a  law  book  whioh  embodies  the  reenlts  of  yean 
of  careful  inyestigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority.  TUs  is  what  can  be 
said  of  Mr.  Sebastian's  hook,"— SoUcUort'  Journal, 

Sebastian's  Law  of  Trade  Mark  Registration  under  tlie  Trade 

Marks  Act,  1905. — By  Lewis  Boyd  SEBAsriAxr,  Esq.,  Banister- 

at-Law.    Royal  Svo.     1906.  7$,  6d. 

*'  Mr.  Sebastian  has  written  a  brief,  though  instructive,  Introduction  to  the 
Act  of  1906,  which  has  consolidated  and  amended  the  law  zelating  to  tiie  Begis- 
tration  of  Trade  Marks,  and  his  notes  are  clear  and  adequate."— £ato  Journal, 

Sebastian's  Digest  of  Cases  of   Trade    Mark,  Trade  Name, 

Trade  Secret,  Qoodwill,  &c.,  decided  in  the  Courts  of  the  XJnited 

Kingdom,  India,  the  Colonies,  and  the  XJnited  States  of  America. 

ByLswiB Boyd SBBiffEXAir, Esq., Barrister-at-Law.  8yo.  1879.   1/.  1«. 

**  Will  be  of  very  great  value  to  all  praotitioneni  who  have  to  adriae  on  matten 
eonneeted  with  trade  maxkaJ'—SoOeitort'  JoumaL 

TRADE    UNIONS.  — Assinder's    Legal    Position    of  Trade 

Unions.     By  G.  F.  Asbindeb,  Esq.,  Barrister-at-Law.     Demy 

12mo.     1905.  Net,  2e,  6<2. 

"  In  this  little  work  Hr.  Assmder  has  with  great  deamess  and  ability  sketohed 
the  legal  position  of  trade  unions." — Late  Journal. 

Draper's  Trade  Unions  and  tlie  l_aw.— By  Wabwiok  H.  Dbjlpsb, 
Esq.,  Barrister-at-Law.    Demy  8yo.     1906.  Net,  6d. 

Pennant's  Trade  Unions  and  the  Law. — By  D.  F.  Pbnnaitt,  Esq., 

Barrister-at-Law.    Royal  12mo.     1905.  5f. 

*^*All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindinge. 


86  STEVENS  AISD  SONS,  LIMITED, 

TR AM  Vf  AYS.—  Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Sutton*!!  "  Trani\^ ay  Aots 
of  tike  United  Kingdom  ") :  oomprising  the  Statntes  relating  to  Tram- 
ways and  Light  RailirayB  in  England  and  Soothind,  with  fnD 
Notes ;  the  Tramways  and  Light  Railways  Bales ;  the  Begulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Standing  Orders  of  Parliament;  the  Oeneral  Orders  under  the 
Private  Lenfdation  Procedure  (Scotland)  Act,  1899 ;  and  Disser- 
tations on  Locus  Standi  and  Bating.  Bj  O.  Stuabt  Robebtbon, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8vo.     1903.  1/.  &a. 

TRANSVAAL.— The  Statute  Law  of  the  Transvaal.  Translated. 

Royal  Svo.     1901.  21,  2s. 

Transvaal  Proclamations,  1900—1902.  Reyised.    1904.  8to.    1/.  5$. 

TRUSTEES  (Corporate).— Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  Ebnest  Kino  Aixeet,  Esq.,  Bairister- 
at-Law.    DemySvo.     1906.  6«. 

TRUSTS  AND  TRUSTEES.-Ellis*  Trustee  Acts,  including 
a  Guide  for  Trustees  to  investments.  By  Abteub  Leb  Ellib,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Btsnb,  Esq.,  Barrister^ 
at-Law.     Roy.  12mo.     1903.  6f. 

Qodefrol's  Law  Relating  to  Trusts  and  Trustees.— By  the  late 
HavBT  Gk>DBFBOi,  of  Linooln*R  Inn,  Esq.,  Barrister-at-Law.  Third 
Edition.  By  Whiticobe  L.  Richasds  and  Jajces  I.  Stisijno,  Esqrs., 
Barristers-at-Law.     Royal  8 vo.     1907.  1/.  18«. 

"  There  ie  the  mme  Bcrapuloua  attfntif'n  to  every  detail  of  trustees*  ritrhte  and 
duties,  the  fame  critic&l  analysiB  of  all  the  nuances  of  tiusts  itnd  other  eqiutable 
iut»  rests,  the  same  careful  comparison  of  all  the  decisions— sometimes  Hpparently 
coxiflictingr— on  the  different  branches  of  this  complicated  subject,  whioh  made 
previous  editions  so  useful  even  to  the  expert."— Z^to  JuumtU. 

UNITED  STATES.— Stimson's  Law  of  the  Federal  and  State 
Constitutions  of  the  United  States.  By  Fbbdebic  Jesup  STmsoM, 
Esq.,  Author  of  "  American  Statute  Law,"  &c.     Royal  8to.     1908. 

Hetj  15«. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and 
Purchasers. — A  Treatise  on  the  Lan^  and  Practice  relating  to  Vendoit 
and  i^urchasers  of  Real  Estate,  by  the  late  J.  Hknbt  Dabt,  Esq. 
Seventh  Edition.  By  Bbnjahik  L.  Ghsrbt,  one  of  the  Editors  of 
**  Frideaux's  Precedents  in  Conyeyancing,*'  G-.  E.  Ttbbell,  Abthub 
DiOKSON  and  Isaac  Masshall,  asrihted  by  L.  H.  Elphinstons,  Esqrs., 
Barristers-at-Law.     2  vo)i«.     Eloyal  8vo.     1905.  3/.  15«. 

"  There  are  traces  throughout  the  book  of  an  unHtinted  expenditure  of  skill 
and  labour  in  the  preparation  of  this  editii>n  -which  will  maintain  the  position  of 
the  book  as  the  foremost  authority." — Imw  Quarterljf  Revirw, 

**  The  work  remain^  a  gi-eat  oonveyandDg  classic.'* — Lata  Journal. 

"  To  the  young  and  to  tin-  staid  practitioner  having  any  pretensions  to  can- 
yeyandng  work,  we  unhesitatingly  say,  Procure  a  copy  at  onoe."— Z«aw  Studmt^ 
Journal. 

"  This  work  is  a  classic,  and  quite  beyond  our  criticism.  All  we  can  do  is  to  let 
our  readers  know,  and  to  adrise  them  to  put  a  copy  on  their  shelves  without 
dday." — Law  Notes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  dbC;  ivith  exhaustiye  Footnotes,  Introductory 
Chapters,  and  Appendices.— By  Fbedesugk  Edwabo  JB'abbbb,  Esq., 
Barrister-at-Law.    Koyal  Svo.     1902.  16«. 

"  Mr.  Farrer  hai>  written  a  rare  thing— a  new  book  which  will  be  of  real  yalue 
in  a  conveyan<*r*8  library."— L<i«p  Journal. 

**  The  notes  are  essentially  practical."— La«0  Time*. 

Turner's  Duties  of  Solicitorto  Client  as  toSales,  Purchases,  and 

Mortgages  of  Land.--Seoond  Edition.     By  W.  L.  Haoon,  Esq., 

Barrister-at-Law.    Demy  8yo.     1893.  10«.  6d. 

*^*  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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VENDORS  AND  PURCHASE RS-^n^tnt«»;. 

Webster's  Law  Relatin^to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.-^hird  Edition/    By  W.  F.  Webstkb,  Esq., 

BarriRter-at-Law.     Roy.  8vo.     1907.  1/.6*. 

"  Conveyancers  will  assaredly  find  this  volmne  of  much  value."— Late  THvus. 

IVAR,  DECLARATION  OF.-Owen's  Declaration  of  War.— 
A  Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
oonsiderations  of  Shipping  and  Marine  Innnranoe  during  War.  By 
DonoLAS  OwBN,  Esq.,  Barrister-at-Law.  Demy  Syo.  1889.  1/.  1<. 
Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  Douolas  Owebt,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1898.  Ifet,  2s. 

VfAR  ON  LAND.— Holland's  Laws  of  War  on  Land.— By 
T.  E.  Holland,  Esq.,  K.C.     Demy  8vo.     1908.  Kei,  6*. 

IVATER.— Bartley's  Metropolis  Water  Act,  1902.— By  Douolas 
C.  Babtlet,  Esq.,  Barrister-at-Law,  Author  of  *'  Adulteration  of 
Food."     Royal  12mo.     1903.  6f. 

IVEIGHTS  AND  MEASURES.-Bousfield's  Weights  and 
Measures  Acts,  1878  to  1904.  With  the  Board  of  Trade  Regu- 
lations and  other  Statutes  relating  thereto.  By  W.  Eaio  BouB- 
FTSLD,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  Bousfield, 
Esq.,  K,C.     Demy  8vo.     1907.  6«. 

>VILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Seventh  Edition.  By  H.  S.  Thbobau),  Esq.,  one  of  His  Majesty's 
Counsel.     Etoyal  8vo.     1908.  1/.  16<. 

**  IndiBpensable  to  the  conveyanoing  practitioner." — Law  l^mes. 

"  Compreheniave  thougb  easy  to  one,  and  we  advise  all  oonveyaacera  to  get  a 
copy  of  it  without  loss  of  time."— Law  Journal. 

**  Of  great  ability  and  value.  It  bears  on  every  page  traoes  of  care  and  sound 
iudgm.eat.**—8olieitnnP  Journal, 

Weaver's  Precedents  of  Wills.— A  Collection  of  Conoise  Precedents 
of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By 
Chablbs  Wkavbb,  B. A.,  Solicitor.    Demy  8vo.     1904.  5s. 

"  The  notfe,  like  the  forms,  are  dear  and,  so  far  as  we  have  tested  them,  accu- 
rate .  .  .  cannot  fail  to  be  of  service  to  the  young  practitioner."—  Law  Timea. 

IVINDING  UP.-Palmer's.— Fufo  **  Company  Law." 

Pellerin.— rWtf  "French  Law." 
IVORKMEN'S  COMPENSATION.  -  Vide  "  Employers' 
Liability." 
Knowles'  Law  Relating  to  Compensation  for  Injuries  to  Work- 
men.—Being  an  Exposition  of  the  Workmen's  Compensation  Act, 
1 906,  and  of  the  Case  Law  relevant  thereto.  Second  Edition,  including 
the  Workmen's  Compensation  Rules  and  Forms,  1907,  annotated, 
together  with  all  the  T^asury  Regulations  and  Orders  made  under 
the  Act  by  the  Home  Office.  Treasury,  and  Chief  Reg^trar  of 
Friendly  Siocieties.  By  C.  M.  Knowles,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1907.  Net,  8«. 

**  There  is  an  excellent  introduction,  and  the  various  sections  of  the  Act  are 
fully  annotated.  The  book  is  a  timely  one,  and  should  be  appreciated  by  both 
brandies  of  the  legal  prof f  mi  >n."  — Law  Time*. 

"  Mr.  Knowles  has  produced  an  able  commentary  on  the  Act."  —Law  Journal. 
"The  subject  is  treated  in  a  sarisfactory  m,j."—8olieUor^  Journal. 

Robertson  and  Qiegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.     Royal  8yo.     1902.  Net,  10*. 

>VRONGS.— Addison.  Bigelow.  Kenny,  Pollock,  Radcliffe  and 
Miles.  -Fiefo** Torts." 

YORKSHIRE  REGISTRIES.— Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885.— With  Forms,  Rules  and  Practical 
Notes  on  the  Registration  of  Documents.  By  Chablbb  J.  Hawosth, 
Solicitor.    Royal  12mo.     1907.  Nety  5#. 

^^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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The  objects  of  the  Review  include — 

The  discussion  of  current  decisions  of  importance  in  the  Courts  of  this 
country,  and  (so  far  as  practicable)  of  the  Colonies,  the  United  States, 
British  India,  and  other  British  Possessions  where  the  Common  Law  is 
administered. 

The  consideration  of  topics  of  proposed  legislation  before  Parliament 

The  treatment  of  questions  of  immediate  political  and  social  interest  in 
their  legal  aspect. 

Inquiries  into  the  history  and  antiquities  of  our  own  and  other  systems 
of  law  and  legal  institutions. 

Endeavour  is  also  made  to  take  account  of  the  legal  science  and  legisla- 
tion of  Continental  States  in  so  far  as  they  bear  on  general  jurisprudence, 
or  may  throw  light  by  comparison  upon  problems  of  English  or  American 
legislation. 

The  current  legal  literature  of  our  own  country  receives  careful  atten- 
tion; and  works  of  serious  importance,  both  English  and  foreign,  are 
occasionally  discussed  at  length. 

"  The  *  Law  Quarterly  Review  '  aurpaates  itself  in  this  new  number  with  itt  Not$s  of 
Cases  and  Reviews  of  law  books  and  its  severely  learned  articles  on  the  most  teohnioal 
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*  MiUTitime  Sidvage  and  Maritime  Freight  ^ — the  title  of  an  article  by  Mr.  H.  Biioh 
Sharpe.  Those  who  witih  to  read  uf  *  Modem  Roman-Dutch  Law  '  may  rejoice  in  the 
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'*AII  reports  made  by  srentlemen  of  the  Bar,  and  published  on 
their  responsibility,  are  equally  res:ular.  There  is  no  superiority 
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Thb  Mastbb  of  the  Rolls.     Times  X.  J2.,  May  21,  1887. 
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the  practice  of  setting  out  the  pleadings  at  lengfth.  Reference  to  these  Reports  has 
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Revision  by  Judgosm 
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Law.  (In  the  prose.) 
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Pabt  II. :  WUrPIiro-irP  FOEMB  AJD  PBAOTIOE.   Mnth  Edition.     By  Sir  FRANCIS 

BEAUFORT    PALMER,  Bencher   of   the    Inner   Temple,   assisted   by  FRANK 

EYANS.  Barrister-at-Law.    Royal  8tw.     1904.    Friee  S2s.  cloth. 
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of  **  A  Digest  of  the  Law  of  Libel  and  Slander."  Demy  Svo.  1906.  Frice  12«.  6rf. 
cloth. 

Eustace's  Practical  Hints  on  Pleading. — By  Ahiet.  Ander- 
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